Tema 3. CnopTUBHi NPaBOBiIHOCHHU

J10 «COPTUBHUX BIJHOCHHY» 0arato XTO 3 MPABO3HABIIIB BITHOCUTH IIUPOKE KOJIO
PI3HOMAHITHMX BIJHOCHH Yy Tamy3l (i3KyJbTypH 1 CHOPTY, SIKI PETYJIIOIOTHCS
HOpPMaMH  IIUBUIBHOTO, TOCIOJAPChKOTO,  aJIMIHICTPATUBHOTO, TPYAOBOIO,
MI0JIATKOBOTO Ta 1H. 3aKOHOAABCTBA. Pa30M 13 TUM, BITYM3HSIHUMH HAYKOBLISAMH OyJia
BHCJIOBJICHA TIPOMO3UIIiS (KOTpa 37a€ThCA JOCTATHHO PAlllOHATIBHOIO 1 BUBAKEHOIO)
[I0JI0 MAaKCHUMAaJIbHO CHPOIIEHOTO PO3YMIHHS MpPEIMETy CIOPTUBHOTO MpaBa —
«CTIOPTUBHUX BIAHOCHH», KOTpl BHU3HAYaIOTh SIK CYCIJIbHI BIIHOCHHH, IIIO
CKJIaIal0ThCS y MPOLIEC] CIOPTUBHOI AisUIBHOCTI Ta 3aHATH criopToM (P.M. Kaiy6a).
Xoua Take BUBHAYEHHS CIIOPTUBHUX BIIHOCHH BUTJISIAE ICIIO «PO3MUTUMY, OJTHAK
[UIIXOM CHUCTEMATHYHOTO TIYyMayeHHS TOHATh «CIOPTMBHA MISUTBHICTBE» Ta
«3aHATTS CIIOPTOM» MOXKHA BU3HAUUTHU LIJIKOM NPUIATHE JUIsl B)KUBAHHS! YSBJICHHS
Opo KOJIO CYCHUIBHUX BIJHOCHH, SIKI MalOThb OYTH NPEIMETOM «CIIOPTUBHOTO
npaBa». [lpunyckaroun MOKJIMBICTh ICHYBAaHHS KOXKHOI 31 3rajlaHuX IO3ULIH,
3’ICYy€EMO MOXJIUBY OJHOPIAHICTH BIAHOCHH, IO € TYT IPEIMETOM IPaBOBOTO
pEryJIIOBaHHS, a MOTIM PO3TIISIHEMO OOIPYHTOBAHICTh BUOKPEMIICHHSI BIATIOBIIHOTO
IPaBOBOTO MAcCHMBY Ta CTYMiHb HOTO BiJIOKpeMJIEHOCTI. AJke Oyab-siKi 3yCHILISA
3aKOHO/ABIIIB CTBOPUTH Tajly3b IPaBa YU 3aKOHO/IABCTBA HE MOXKYTh 3aBEPLIMTHUCS
YCHINIHO, SIKOIO MPEIMETOM PEryJIOBaHHS CIYTYIOTh PI3HOPIIHI BIJHOCHHH.
CHiBBITHOIIEHHS  MDK  «(I13KyJbTypHO-CHOPTUBHHUMHM  BiJIHOCHHAMHW»  Ta
«CTIOPTUBHMMH BiTHOCHHAMI» BHUTJISIIA€ SIK YaCTKOBE HAKJIAICHHS KiJl, OCKITbKHU HE
BCl «(]i3KyJbTYpHI» BIJIHOCUHU € «CHOPTUBHHMH», 1 HE BCl «CIIOPTHBHI» — €
«b1BKYILTYpHUMIY». Pa3oM 13 TUM, yC1 «CIOPTUBHI BITHOCHHW» MOXXEMO BBa)KaTu
YaCTUHOIO OLIbII MIMPOKOTO MOHATTS «(Di3KyJIbTYpPHO-CIOPTUBHI BIJIHOCUHWY.
BpaxoByroun BUKJIa/IeHE BUIIIE, «CITTIOPTUBHI BIAHOCUHI» MO>KHA BBa)KATU BITHOCHO
[UTICHUM «EJUHUM» TPEAMETOM MPABOBOTO PETYJIOBaHHS JIMIIE 3 1CTOTHUMU
3aCTEpEKEHHSAMH, M0 BXE caMe MO0 co0l CTaBUTh IiJi CYMHIB KOPEKTHICTb
MOCTAHOBKH MUTAHHS [IPO PO3IJIS]] «CIIOPTUBHOIO MPaBay, sIK OKPEMOi raxys3i mpasa.
Heo0xi1HO po3pi3HATH «CIIOPTUBHI BITHOCUHUY 1 «BITHOCHHH, TIOB’s3aH1 31 CPEporo
ciopty». ['oOBHa BIAMIHHICTH MK HHUMH TOJSITAE B TOMY, IO «CIIOPTHBHI
BITHOCUHU» HE MOXXYTb ICHYBaTH 1032 c(peporo cropTy (HAmpHUKIIAJl, BiIHOCHHHU,
NOB’sI3aHI 3 OpraHi3ali€l0 1 MPOBEACHHSIM CHOPTUBHMX 3MaraHb, BIJIHOCUHU
03710pOBYOi (Pi3KYIBTYpH, PITHECY TOIIO), a AKIIO ¥ ICHYIOTh, TO HAOYBAIOTh Yy 1A
cdepl CyTHICHUX 0COOJIMBOCTEHN, 3yMOBIICHUX BJIACTUBOCTIMH c(hepu (HampuKIiIa,
CTpaxyBaHHS J>KUTTS Ta 3[0pOB’S, 3aBIaHHS IIKOAW JDKEPEIOM TiABUIICHOT
HeOe3neku i Jac 3maranb Toio). Lo cTtocyeTrhcsi «BIAHOCHH, TMOB’SI3aHUX 31
ceporo CropTy», TO BOHH € BIIHOCUHAMHU «yHIBEpCATbHUMUY, TOOTO TaKUMH, 1110
MOXYTh BHHHMKaTH y Ppi3HUX cdepax OyTrs, HaOyBarouu HallMEHyBaHHS
«CTIOPTUBHUX) JIUIIE 3aBASKA CBOEMY ICHYBaHHIO y cdepi CHopTy (HAmpuUKIa,



BIJIHOCUHM BJIACHOCTI Ha CIIOPTHMBHI 0OJIayHKH, JIOTOBOPU IXHBOTO BiIUY>KEHHS
Toio). Ha nmpakTuili 11e o3Havae, M0 CIOPTUBHI BITHOCUHU MOXKYTh PETYJIIOBATUCS
aKTaMH, MepeayCciM, IMBUILHOIO Ta aJIMIHICTPATUBHOTO 3aKOHOJIABCTBA, SIK JABOX
OCHOBHHMX PETYJISTUBHUX Tally3ed BITYM3HSIHOTO 3aKOHOAABCTBA. [Ipu mpomy B
IMBUIBHOMY  3aKOHOJABCTBI  3aCTOCOBYIOTHCS, TOJIOBHUM YHHOM, 3acoOm
MIPUBATHOTIPABOBOTO PETYJIIOBAHHS BHACIIOK YOTO BHHUKAIOTH MPABOBITHOCHHU
MPUBATHOIIPABOBOTO THUITY, a Y aAMIHICTPAaTUBHOMY — IyOIiuHO-TpaBoBOro. Pazom
13 TUM, MyOJIYHO-TIPABOBI 3a CBO€IO CYTHICTIO CIOPTHBHI BIAHOCHUHHU, MOXYTb
CKJIaJaTUCsA 1 B Tally3l UUBUIBHOTO MpaBa. BpaxyBaHHS 1€ OOCTaBHHH Mae
MparMaTHYHe 3HAYCHHS, OCKIJTBKM Ha TPAKTHUIll 1€ O3HAYa€, MO TakKi BIIHOCHHU
PETYJIOIOTHCS aKTaMH 3aKOHOJIABCTBA 1 HE MOXYTb OyTH 3MiHEH1 a00 MPHUITMHEHI
JIOMOBJICHICTIO 1X y4YacHUKIB. BigHOCHHH, MOB’s3aH1 3 peaizalieio Ta 3aXUCTOM
IpaBa BJIACHOCTI Ha CIOPTUBHI 00’ €KTH, BITHOCHUHH IHTEJIEKTYaJbHOI BJIIACHOCTI,
JIOTOBIPHI BIJIHOCUHU Yy cdepi CHOPTYy, CHaJKyBaHHS CIOPTUBHOIO MaifHa 3a
3aroBITOM TOIIO, HAJIEKATH JI0 PUBATHOIIPABOBOI C(pepy MPaBOBOTO PETYIIIOBAHHS.
BoHu M0OXyTh OyTH CHOPTUBHUMHM, aJI€ YaCTIIIE € BaroMi IiICTaBu KBali(iKyBaTu
iX SIK «BITHOCMHAMHU, TTOB’ I3aHUMH 31 C(heporo criopTy». Taki BITHOCUHH TIEPEBAKHO
€ PETryJIITUBHHMH, ajJ€ MOXYTh TaKOX CYIPOBO/KYBAaTUCS ITUBIILHUMU
OpraHizaliifHUIMH BIJHOCHHAMHU (y BUIIAJKy CTBOPEHHS IOPUAMYHHUX OCIO TOWIO).

[{uBUIbHI TPaBOBIJHOCUHHU — MPIOPUTETHUNA THUI MPaBOBIJHOCHH y cepl COpTy
Buiiie imocs mpo nNeBHY «PO3MUTICTEY» TEPMIHO-TIOHATTS «CIIOPTUBHI BITHOCUHIY,
3YMOBJIEHY THM, 10 HUM OXOILTIOETHCS (DAKTUYHO yCsl CYKYITHICTh BIAHOCHH Y cepi
¢G13KynbTYpH Ta ciopTy. Take OaueHHs 1€l KaTeropii Ta BU3HAHHS «CIIOPTHUBHOTO
paBay KOMIUIEKCHOIO Tally33l0 3aKOHOJIABCTBA 3YMOBIIIOE «JIBOICTUN» XapaKTep
IPaBOBIHOCHH, [0 BUHUKAIOTH Yy 11K cdepi. 3 0HOrO OOKY, SKIIO MU BU3HAEMO
ICHyBaHHSI «CIIOPTHUBHOTO TIPaBa/3aKOHOJIABCTBA», TO MAaEMO BU3HABaTH U
ICHYBaHHS «CIIOPTUBHUX MPABOBIAHOCUHY. AJie, BOJHOYAC, SIKIIIO MU BKJIIIOYAEMO J10
«CTIOPTUBHOTO MPaBa» HOPMHU IHUBIIBLHOTO, aMiIHICTPATUBHOTO, FOCIIOJAPCHKOTO,
TPYJOBOTO TOIINO 3aKOHOJIAaBCTBA, TO MAEMO BHU3HATU, IO BPETYJIbOBAHI IUMHU
HOPMaMM BIJHOCUHU €, BIJANOBIAHO: I[UBUIBHUMH, aJMIHICTPATUBHUMH,
rOCIIOAAPChKUMH, TPYJOBUMH TOIIO MPaBOBiMHOCHHAMHU. [lpudomy, Tl
PaBOBIJHOCHH — IPUBATHUN 200 MyOIIYHMM, XapaKTepHi BIACTUBOCTI KOHKPETHUX
MPaBOBIIHOCUH BU3HAYAETHCA camMe «0a30BOIO» Tally33i0 MpaBa: HUBLILHUM abo
aZAMIHICTPaTUBHUM IPaBOM. Y CBOIO Yepry, IPIOPUTETHUM THUIIOM TYT € LIUBLIbHI
PaBOBIJHOCUHM, OCKIJIBKM CaMa CYTHICTb CIOPTY, K TAKOTO MPHUITYCKA€ PIBHICTh
YYaCHUKIB IMBIIBHUX BIJHOCHH (32 BHHSTKOM aJIMiHICTpYBaHHsI/JIEP>KaBHOTO
yrpasiiaHs). OTxe, M0 € MUBLILHI BITHOCUHU Ta MPaBOBIAHOCHHU? BiMmoBiIHO 10
ct. 1 LUK Ykpainu npeamerom perymnroBanns [{K € ocoOucti HeMaliHOBI Ta MaitHOBI
BimHOCHMHU. [lepmni He MawTh O€3MOCEPENHBOTO0 EKOHOMIYHOTO 3MICTY. Ix
MIPEAMETOM €: 1M 51, YECTh, T1THICTh, T1JIOBA PEITyTallis, OCOOUCTE KUTTS, aBTOPCTBO



Ha TBOPH JIITEpaTypH, HAYKH Ta MHUCTEIITBa, CBOOOa MEpeCcyBaHHS Ta 1HIII OJara,
HeBI’eéMH1 B ocoOucTocTi. Jleski 3 0COOMCTHX HEMaWHOBUX IIpaB MOXYTh
HaJIeXAaTH TaKOX HOPUAMYHUM Oco0aM: MpaBO Ha YECTh, T1JIHICThb, IIIOBY
penyrTaiiito, pipMoBe HallMeHyBaHHs, BUPOOHUYY MapKy, TOBapHHUM 3HaK TOIIIO.
MaiiHOBI BIAHOCMHHM HAmlOBHEHI Oe€3MocepeHIM EKOHOMIYHHM  3MIiCTOM,
CKJIQIal0ThCSl CTOCOBHO MaTepianbHUX Onar. [[MBLIBbHI NMPaBOBIAHOCHHU — 1I€
IOPUAMYHO BIIOPSIKOBAH1 LIUBUIBbHI BIAHOCHUHH, TPABOBI 3B S3KH, MK IOPHUAUYHO
pIBHUMU cy6’eKTaMH IO € HOCISIMU IUBLUIBHUX IMpaB 1 000B’s3KiB. Bu3HauanpHi
O3HAKH ITUBUILHUX MTPABOBITHOCHH: 1) BOHHU € MPAaBOBUM 3B’ SI3KOM MIiX IOPUITIHO
pIBHUMH Cy0’€KTamMH, IO B OpTaHi3aIliiiHO-TIPAaBOBOMY 1 MAaWHOBOMY CEHCI
BIJIOKpEMJICHI OJMH BiJl OJTHOTO; 2) Il Cy0’€KTH € HOCISIMU IMBUIBHHUX TIpaB Ta
000B’s3KIB I0JI0 HEMATEPIAIbHUX 1 MaTeplajJbHUX Oar, siki CTAHOBJIATH IIHHICTh
JUTSL HUX, SIK TIPUBATHUX OC10; 3) BIJIHOCHHU 1X YYaCHUKIB yperyJbOBaHI Ha 3acajax
IHIIATUBM  OCTaHHIX, IX BUIBHOTO  pO3CyAy, IO IPYHTYEThCS  Ha
YIOBHOBa)XYBAJIbHOMY XapaKTepl HOPM IIMBUILHOTO IpaBa; 4) IUBLIBHI IpaBa 1
000B’s13KM BUHUKAIOTh HE JIMIIIE 3 MiJICTaB, Mepe10aueHNX aKTaMU 3aKOHO/IaBCTBA,
ajie TaKOXK Ha MIJATPYHTI 3araJIbHUX 3acaji [IUBUILHOTO MpaBa; 5) 3aXUCT HUBLIBHUX
MpaB 1 CHOHYKaHHSA 0 BUKOHAHHS 000B’SI3K1B 3/IIMCHIOETHCS 3a JJOTIOMOT OO 3aXO0/I1B
MIPABOBOTO BILIMBY, IO 3aCTOCOBYIOTHCS CYy/IOM a00 yIOBHOBRXCHUM YYaCHHUKOM
IUBUIBHUX BIJHOCHH. 3alie’)KHO BIJ METH, (PyHKIIN Ta 3aBAaHb, SIKI BOHHU
BUKOHYIOTb, LIMBUIbHI PABOBIIHOCUHU MOKYTh OYTH NOJIIEH] Ha: 1) peryJaTUBHI;
2) opranizaifiiiii; 3) OXOpOHHI. 3aJIe)KHO B1Ji €KOHOMIYHOTO 3MICTY IIMBUIbHI
MPaBOBIAHOCUHU TMOJUISAIOTECS Ha MaWHOBI Ta HeMaiiHOBl. 1. MaitHoBI
TIPaBOBiTHOCKHU MAIOTh EKOHOMIYHMIA 3MicT. [XHIM 06’ €KTOM € MaitHO (MaTepianbHi
6mara). HemaitHOB1 MpaBOBIIHOCMHU HE MAlOTh 0E3MOCEPEAHHOTO €KOHOMIUYHOTO
3micTy. Bonu OyTu mojiieHi Ha Taki, 10 OB’ s13aHl 3 MAWHOBUMH TpaBamMu (TIpaBo
aBTOPCTBA), 1 TaKl, 110 3 MATHOBUMU MpaBaMH HE TOB’s3aH1 (0COOMCTI HEMAHOBI
mpasa TOIIO). 2. 3a PUAUYHUM 3MICTOM ITUBUIbHI IPABOBIAHOCUHU TTOAUISIIOTHCS
Ha a0COJIOTHI Ta BIAHOCHI. Y aOCONIOTHHUX IIPAaBOBIJHOCHHAX HOCIEBI IIpaBa
MPOTUCTOITh HEBU3HAYEHA KUIBKICTh 3000B’s3aHUX 0CIO (MpaBOBIIHOCHUHU
BJIACHOCTI). Y BIJHOCHHUX MPaBOBIJHOCHHAX MTPABOMOKHOMY Cy0’€KTY MPOTUCTOITh
o/lHa ab0 KUIbKa KOHKPETHO BHU3HAUYE€HUX 3000B’s3aHuX 0ci0. 3. 3a 00’€kTOM Ta
XapaKkTepoM 31MCHEHHS MpaBa UBLIbHI TPABOBIIHOCUHU MOJIISIOTHCS HA PEUOBI
Ta 3000B’si3ayibHI. OO0’€KTOM pEYOBUX MPABOBIAHOCHH € pedl (MaifHo),

IPaBOMOKHUN CyO’€KT MOKE€ 31MCHIOBaTH CBOi CyO’€KTHMBHI IpaBa CaMOCTIHHO,
0e3 crpusHHS 3000B’s13aHOI 0COOM (ITPaBOBIJHOCHHM BIJIACHOCTI, CEPBITYTHI
MIPaBOBIAHOCUHU TOIO). 3000B’s13aJIbHI MTPABOBIAHOCHUHHU — I1¢ TTPABOBIIHOCHHH, B
AKX 00’ €KTOM € fii (MOBEIHKA), a BIATAK MTPABOMOXKHUM CYO’€KT TSl 3/[1HCHEHHS
CBOIX IIMBUILHUX TPaB MOTPeOye CIpUsSHHA 3000B’sa3aH01 0cO0u. 4. 3anexHO Bif
METOAY TNPABOBOTO PETYIIOBAHHS BIAMOBIIHUX IUBIIBHUX BIIHOCHH, KOTPUU



BKJIFOYA€ SK JUCIIO3UTHBHI, TaK W IMIIEPAaTUBHI €JIEMEHTH PO3PI3HAIOTH
PaBOBIJHOCUHM: a) IMIIEPAaTHBHI; 0) JUCHO3UTUBHI; B) 3MimaHi. OcoOIuBOCTI
pI3HUX BHUJIB LMBUILHUX IPABOBIIHOCHH BiJOOpa)KalOThCA B €JIEMEHTaX MOro
cTpykTypu: 1) cy0’exrax; 2) o0’ekrax; 3) 3micTi. LleHTpaqbHOIO MOCTATTIO
IIMBUIBHUX TIPABOBITHOCHH € (pi3nyHa 0coba — JIFOAMHA, 0 BUCTYTAE K YYACHUK
nuBUTbHEX BigHOCHH (cT. 24 11K). [{uBinbHA TpaBO3AATHICTH, SK 3JaTHICTH MATH
IIMBUJIbHI TTpaBa 1 000B’sI3KM, € HEOOX1THOIO TTEPEAYMOBOIO BUHUKHECHHS IIUBITHHUX
npaB Ta 000B’s3kiB. Jlie3matHicTh (Pi3udHOi OocoOM — 1€ ii 37aTHICTH CBOIMH
BJIACHUMU JTisIMU HaOyBaTH JIs ce0e MUBUTBHKX MPaB 1 CAMOCTIWHO iX 3M1MCHIOBATH,
a TaKOX 3/IaTHICTh CBOIMHU MAisIMH CTBOPIOBAaTH g ceOe IUBLIBHI OOOB’SI3KH,
CaMOCTIIHO 1X BUKOHYBATH Ta HECTH BIAMOBIIANBHICTD Y pa3i iX HEBUKOHAHHSA (CT.
30 OK). Cy06’ekToM IUBUIBHUX MPaBOBITHOCHMH MOXKE OyTH TaKOX IOpUIAYHA
oco0a, sixoro, 3rigHo cT. 80 [IK, BBaskaeTbcs opraHizailisi, CTBOpEHa 1 3apeecTpoBaHa
y BCTAHOBJICHOMY 3aKOHOM TIOPSIJIKY, SIKa HAJIISETHCS IUBUILHOIO TTPABO3aTHICTIO
1 TE€3ATHICTIO, MOKE OyTH IMO3MBaYeM Ta BIJMOBI1adyeM y cyi. 3rijgHo 31 cT. 91 1K
IOpUIMYHa oco0a 3/1aTHa MaTH TaKi K IUBUIBHI IIpaBa Ta 000B’sI3KH, SK 1 (Pi3UyHA
oco0a, KpiM THX, Kl 32 CBOEIO MPUPOJIOI0 MOKYTh HaJeKaTH JIMIIE o uHl. PazoM
13 TUM, OOCSAT LMBUIBHOI MPaBO3JAaTHOCTI IOPUIUYHOI OCOOM HE € OE3MEXKHUM,
OCKIJIbKM BU3HAYAETHCS 11 YCTAaHOBYMMU JOKyMeHTaMu. Opranu 1puIndHOT 0cOOU
(OopMyIOTh 1 BUPaXatOTh 1i BOJIO, TOMY CaM€ 4Yepe3 Ll OpraHu, 3a iX JOMOMOIOO
opuaMYHa ocoda 3700yBae HUBUIbHI ITpaBa 1 HaA0yBa€ UBUILHUX 000B’3K1B. Pazom
13 TUM, 0co0aMu, Kl peani3yloTh AI€3AATHICTh IOPUIUYHOI 0COOH, MOXKYTh OyTH
B1AMOBIAHO 710 yacTUHM 2 cT. 92 IIK 11111 cy0’ekTH, sKi € 11 yuacHukamu. CtaTTs 83
LK nepenbauae taki popMu IOPUANIHUX OCIO SIK: a) TOBAPUCTBA; O) YCTAaHOBH; B)
iHIT OpPMHU, «BCTAHOBJIEHI 3aKOHOM» a00 TpsIMO HEe 3a00pOoHEHAa 3aKOHOM. 47
3aBasikd 00’€KTy TPABOBITHOCHMH BOHU TPHUB’S3YIOTHCS JO CUCTEMHU DPEAbHHUX,
KUTTEBUX BIJHOCHH, J0 MaTepialbHUX Ta JYXOBHHUX IIIHHOCTEH CYCHiIbCTBA.
OO0’ €exTH IMBUIBHUX TPpaB (MMPABOBITHOCKH) MOXKYTh OyTH BU3HAUEHI SIK MaTepialibHI
ta (abo) HemarepiasibHI Onara, 3 TPUBOAY SKHX CKJIAalOThCS IUBUIBHI
npaBoBIIHOCUHHU. O0’€KTaMU UBUILHUX MTPaBOBIIHOCHH MOXKYTh OyTH peui, Aii (B
TOMY YHCIII TOCIYyTH), pe3yJbTaTH i, pe3yJbTaTh I1HTENEKTYaJIbHOI, TBOPYOL
JisIbHOCT1, 1H(pOpMalis, ocobucti HemaitHoB1 Omara. Y c1. 177 LK, 00’extu
[IMBUILHUX MPaB MOJUISIOTHCA HA Takl BUIU: 1) peul, 00 SKUX MOXYTh BUHUKATH
UBUIbHI IpaBa 1 000B’SI3KK, Y TOMY YHMCJII TPOILI Ta L[IHHI Marepu; 2) iHIle MaiHo;
3) wMaitHOBI TmTpaBa; 4) pesyiabTatd podIT; S5) mocayru; 6) pe3yabTaTh
IHTEJIEKTyaJIbHOI, TBOPYOI MISUIbHOCTI; 7) i1Hopmariis; 8) iHIII MaTepialibHI 1
HeMarepianpHi Omara. IOpumuuHuii 3MICT IMUBUIBHOTO TPABOBIAHOIIEHHS — II€
mpaBa 1 000B’sI3ku HOTO Cy0’€KkTiB (ydacHUKIB). OCKIIBKH 11l TIpaBa 1 00OB’SI3KH
HaJeXaTh Cy0’ €KTaM KOHKPETHUX IUBUIHBHUX MPABOBIIHOCHH, 1X TaKOX IMEHYIOTh
«Cy0’€eKTUBHUMH TIpaBamu 1 000B’si3kamu». 3.3. [ligcTaBu BUHUKHEHHS IUBLUIBHUX



CHOPTUBHMX MpaBoBiHOCHMH [lifcTaBamMu BUHUKHEHHS, NPUIIMHEHHS Ta
TpaHc(opMallii MpaBoBIAHOCHH (FOPUIANYHUMH (DaKTaMH) BU3HAIOTHCS OOCTaBUHU
pEaTbHOTO KUTTA, 3 SIKUMH HOPMHU IIpaBa MOB’SI3yIOTh BCTAaHOBJICHHSI, 3MIHY YU
NPUNMHEHHS MMPaBOBITHOCUH. HaBeeHe BU3BHAYEHHS MOHSTTS IOPUAUYHOTO (aKTy
MOENHYE y €001 JBa HEPO3PHUBHO TIOB’SI3aHMX MOMEHTH: MaTepialbHUN 1
IOpUIUYIHIHN. 3 0THOTO OOKY, II€ SBHINE MIMCHOCTI — MOis a00 Jist. Y mbOMy CEHCI
HIeThCs PO MaTeplalibHUMN, a TOYHIIIE «pealbHui» (hakT. Aue, 3 iHIIOro OOKY, 1en
peanpHU (akT, Oyayun mepemndadeHUM HOPMOIO TIpaBa, MOPOJKYE BiAIMOBIIHI
MpaBOBI HACTIAKH, a TOMY € HE MpoCTO «(haKTOM peajbHOCT», a (PaKkToM
opuandHuM. OTxe, OpuaudHi QakTd — 1e 0oOCTaBUHHU, IO HECyTh B co0O1
1H(pOpMaIlito PO CTaH CYCHIBHUX BIAHOCHH, SIK1 BXOJSATh JI0 MPEAMETY IMPABOBOTO
pEryJIIOBaHHs, IPUUOMY JIUIIE TaKi 0OCTaBUHU, 110 MPsiMO 48 4u OrocepeKoBaHO
3auiNalTh MpaBa Ta IHTEpPECH OCOOH, CYCHIILCTBA, JAEpXkKaBU Ta COIlaIbHO-
nyONMiYHUX YTBOpEHb. [HOMI NIl HAacTaHHS IOPUAMYHUX HACTIIKIB MOXKe OyTH
JIOCTaTHbO HASIBHOCTI W OJHOTO IOpUAWYHOTO (akTy (HAMpUKIA YKIIJECHHS
JIOTOBOPY CyO’€KTaMU ITUBUILHUX BiHOCHH). OHAK y peanbHiil IMCHOCTI YacTile
Ma€e Miclle KOMITIEKC (aKTiB, MOMIXK SKUX PO3PI3HAIOTH: 1) Tpymy IOpUANIHHUX
¢dakriB; 2) opuauyHy ((hakTH4HY) CYKYNHICTh. I'pyna ropuanyHux (axTiB — L€
KUIbKa ()aKTUYHUX OOCTAaBHH, KOYKHA 3 AKX 3YMOBIIIOE€ 200 MOYKE€ 3yMOBUTH OJIMH 1
TOH K€ HACHIOK. SIK IpaBWJIO, BOHA 3aKPIIUIIOETHCS B OAHIA HOPMI 1 CTAaHOBUTH
aBUIla oxHOro mnopsaaky. IOpunnuna (pakThyHa) CyKymHICTH — L€ CHCTEMa
IOpUINYHKUX (DAKTIB, OB’ A3aHUX M1k COOOI0 TAKUM YMHOM, IO MPABOB1 HACTIAKU
HACTalOTh JIMIIE 332 HAABHOCTI YCIX €JIEMEHTIB 1€l CyKynHocTi. OTxe, I0puarndHa
CYKYTHICTh OXOIUTIOE B3a€EMO3AJICKHI €IEMEHTH, 110 OKPEMO MOXKYTh B3arajil He
MaTH TMPABOBOTO 3HAYEHHS YW TOPOKYIOTh HE TI HACTIAKH, SIKAX MparHyiu
cy0’extu npaBa. [lomixk pi3HOBUIIB €JIEMEHTIB IOPUIUYHOI CYKYITHOCTI OCOOIMBE
MiCIle 3aiiMalOTh, TaK 3BaHi, IOPUAWYHI CTaHH, TOOTO OOCTaBHHH, IO
XapaKTEPU3yIOTHCA BIJTHOCHOIO CTAOUIBHICTIO 1 TPUBANICTIO TEPMIHY 1CHYBaHHS,
IPOTATOM SIKOTO BOHH MOXYTh HEOJTHOPA30BO (y MOEIHAHHI 3 IHITUMHU (DaKTamu)
COPUYMHATH TEBHI OpUIWYHI Hachiaku. OpuauyHuil cTaH € 3a CBOEK CYTTIO
suieM cratudyHuM. Ctatts 49 1[K Bu3Hauae akTu HUBUILHOIO CTaHY SIK MOJIi Ta
Iii, SIK1 HEPO3PUBHO MMOB’s13aHi1 3 (PI3UYHOI0 0COOOIO 1 3a1I0YATKOBYIOTh, 3MIHIOIOTb,
JOTIOBHIOIOTH 200 MPUMHUHSIOTH i1 MOXJIUBICTh OyTH Cy0’€KTOM LIMBUIBHUX MPaB Ta
000B’s3KIB. AKTaMH LIMBUIHLHOTO CTaHy, 30KpeMa, € HApOKEeHHs (Pi3nuyHOi ocoou,
BCTAHOBIICHHS ii MOXOKEHHs, HAOYTTS TPOMAJIsSHCTBA, BUXiJ 3 TPOMAJISHCTBA Ta
oro BTpaTa, JOCATHEHHS BIJAMOBIJHOIO BIKY, HaJlaHHS TOBHOI LMBIJIBHOI
M1€30ATHOCT1, OOMEXXEHHS [IUBIILHOI I1€30aTHOCTI, BU3HAHHSI 0COOU HEQ1€31aTHOIO,
U100, po3ipBaHHs NUTIO0Y, yCUHOBJICHHS, 3MiHA IMEH1, IHBAJIIHICTh, CMEPTH TOIIIO.
Jlesiki 3 aKkTiB MMUBUIBHOTO CTaHy MiJUISITAIOTh JIEPKaBHINA peecTpartii: HapoKEHHS
¢i13uaHOi 0coOM Ta i1 MOXO/KEHHS, TPOMAJITHCTBO, MUTIO0, pO3ipBaHHS NLTIO0Y,



3MiHa IMEHI1, CMepTh. AHaJII3 HABEJICHOTO TIePeIiKy Ja€ MiJICTaBU JJIsl BUCHOBKY, 110
Taki 00CTaBUHH, 3a CBOEI MPHUPOJIOI0 CTOCYIOTHCS HE TIIBKH CPEpH HHUBILILHOTO
IpaBa, a HaBITh OUIBIIOI MIPOIO € aKTaMH ITyOJIYHOTO («aaMIHICTPATUBHOIOY)
crany. Tak, HaOyTTs rpoMajsiHCTBa ab0 BHXIJ 13 TPOMAJSHCTBA HE BIUIMBA€E 3a
3araJbHUM MPABUJIOM Ha UBUIBHO-TIPABOBHI cTaTyc (i3MUHOI 0cO0U, ajge iICTOTHO
MO3HAYAETHCSA HA CTAaTyCl aJMIHICTPaTUBHO-TIPaBOBOMY. BpaxoByroun 3a3HaueHe,
JOIUTBHO PO3pi3HATH: 1) myONiyHI aKTH IOPUAMYHOTO CTaHy; 2) MPUBATHI aKTH
IOPUIUIHOTO CTaHy. 3aBEPIIYIOUN 3aralbHy XapaKTePUCTUKY IOPUANIHIX (DAKTIB Y
MIPABOBIIHOCHHAX, CJIiJl 3BEPHYTH YBary Ha MPUHIUMIIOBO BAXKJIMBY BIAMIHHICTH Y
MiIX0aX 10 BU3HAYCHHS IXHHOTO 3HAYCHHS Ta MEPEJiKy B Taly3i MPUBATHOTO Ta
nyosigHoro npasa. Tak, 3rigHo 31 ¢T. 11 LK nuBiibHI mpaBa Ta 000B’I3KH MOXKYTh
BUHHMKATH SK 3 JIH, 10 TepeadadeHl akTaMH IMBLIBHOTO 3aKOHOJIABCTBA, TaK 1
BHACJIJIOK JiH, 110 HEe TIepea0avyeH] IMMU aKTaMHM, ajie 3a aHaJIOT1€I0 MOPOIKYIOTh
IIMBUIBHI TIpaBa Ta 000B’sA13KU. L{e mookeHHs 3HaNII0 po3BUTOK Yy 4. 2 ¢T. 11 1K,
7€ TIAKPECTIOEThCS BIJICYTHICTh BUYEPHHOTO TMEPENiKy IiJICTaB BUHUKHEHHS
IIMBUTHBHUX TIpaB 1 000B’SI3KIB 1 HArOJIONTYETHCS, IO OCTAHHI BUHUKAIOTh HE TUIBKU
3a IPsIMO BKa3aHUX OOCTaBWH, a M «3 IHIUX OpUIUYHUX (akTiB». HatomicTs y
rajry3i my0JIIYHOTrO MpaBa IPUANYHI (AKTH MalOTh OYTH TOYHO BU3HAYEH] Y HOpMax
3aKoHOJaBcTBa. Lle o3Hauae, 110, CKaXXiMO, IPABOYMH CTOPIH, IKUH Yy [UBLILHOMY
MpaBl € HAWOUIbII MOUIMPEHUM BHUAOM IOPUIWYHUX (PAKTIB 1, SIK MPABUJIO, HE
noTpedye crerialTbHOr0O HOPMAaTUBHOIO 1I03BOJTY TOILO, Y IPaBl aIMIHICTPATUBHOMY
MOKE MaTy MicClE JIMIIE Y BUMAAKaX 1 MeXax, ClelialbHO nepe1dadyeHux y HOpMi
npaBa. OCKITBKM HOPUAWYHI (AaKTH CTAHOBIATH CKJIAIHE PO3MAITTS >KUTTEBUX
o0cTaBHH, sIKi, KPIM TOTO, MOKYTh MaTH pi3HE IOPUANYHE 3HAYCHHS, CKJIAJJal0unCh
y pi3HI KOMOIHAI[lT BUHHUKA€ HEOOXIIHICTh IXHBOI CHCTeMaTH3allii Ta Kiacuikariii.
Knacudikamiss ropuandnux (axkTiB MOXIMBAa 3a PI3HUMHU [1JICTaBaMH, aJie
HAWOUIBIINI 1HTEPEC CTAHOBJATH MOAUTH Ha: 1) MPUBATHONPABOBI Ta IMyOJIIYHO-
paBoBi (32 O3HAKOI Taly3€BOI HAJEKHOCT1); 2) TMO3UTHUBHI Ta HETATWMBHI (3a
03HAKOIO TIOB’S13aHOCTI MTPaBOBUX Ha-50 CIIKIB 3 ICHYBaHHSIM MEBHOTO SBUIIA 200
3 Horo BiACYTHICTIO); 3) odopmieHi Ta HeodopMmieHl (32 03HAKOIO
JOKYMEHTAJIBHOTO 3aKPIIJIEHHS ); 4) TOJIOBHI Ta MiAJIer i (To10BHUM (haKT HaHOIbII
MOBHO BioOpaXkae CUTyalllt0, BC1 1HII ()aKTH KOHKPETU3YIOTh IOPUIAYHO 3HAUYII
nerani); 5) MarepialibHi Ta npouecyaibHi. Lleit nepenik kiacudikaiii OPUIATIHIX
(GakTiB HE € BUUEPIHUM 1 MPUITYCKAE MOJII Ta TPYMyBaHHS OCTAaHHIX TaKOX 3a
IHITUMU O3HAKaMH. 3 TOTJISAY NMPAKTUKA HAWBAXKJIMBIIIMM € O FOPUIMIHUX
(dakTiB y 3aJIeKHOCTI BiJl HAABHOCTI Ta XapaKTepy BOJbOBOTO €JIEeMEHTa, TOOTO, 13
BpaxyBaHHSIM 3HAa4Y€HHS BOJI Cy0’€KTa MpaB JJisi BUHUKHEHHS, TPUIHHEHHS a00
TpaHcdopmarlii MpaBoOBiTHOCKH. BiAMOBIIHO 10 IHOTO KPUTEPIIO PO3PI3HSAIOTH JBI
rpynu opunndHux ¢GakrtiB: aii Ta nofii. [Hoal BeayTh MOBY HE TIPO «Iii», a Tpo
«TOBEIHKY», «IIOBOPKCHHS, MAlOUX Ha YBa3l, 10 OCTaHHI OXOIUTIOIOTH SIK JIii, TaK



1 Oe3misuibHICTh. Takul miaXxid, 3BICHO, MOJKJIIMBHM, OJHAK HE Ma€ 1CTOTHOI'O
NPAKTUYHOTO 3HAYEHHS, OCKUIbKM Yy JITepaTypl TMOHATTA «[ii» 3a3BUYail
BXKMBAETHCS Y IMIMPOKOMY 3HAYEHHI SK CHHOHIM «IIOBOJIKEHHS», OXOIUIIOIOYH,
TaKUM YHHOM, 1 O€3AISUIBHICT, y 1i MmoOyToBOoMy 3HaueHHI. Omxke Oyaemo
JOTPUMYBATHUCS TPATUIIIITHOTO MOLTY IOPUANYHUX (DAKTIB 32 BOJIHOBUM KPUTEPIEM
Ha: 1) mii — oOcTaBWHHU, IO 3aJeXaTh Bi BOJMI JIOAWHU. BoHHM € pi3HOBHIOM
MIPaBOMIPHOT CB1I0MOi MMOBEAIHKH, sIKa CBOIM BOJILOBUM XapaKTEPOM BIAPI3HIETHCS
BiJl IHIIMX BHSBIB ICHYBaHHA 0CcOOM (pedieKkciB, IHCTHHKTIB TOIIO); 2) MOl —
00cTaBWHM, K1 BUHUKAIOThH Ta ICHYIOTh HE3aJICXKHO BiI BOJI JIFOAWHHM 1 HETT1 IBJIA THI
ii. OcTaHHI MaloTh IOPUAMYHE 3HAYEHHA Yy pasi, KOJM BKa3aHl y akrax
3aKOHOJIaBCTBA ab0 JIOTOBOPI1 SIK TaKl, IO MOPOJKYIOTh MpaBoBi Hacmiaku. [lomii
KJIAacU(iKyIOTh 32 PI3HUMH O3HAKAMH: 3a MOXOKEHHSIM — MPUPOJIHI (CTUX1HHI) 1
MOB’si3aHl 3 OYTTSAM Ta JISUIBHICTIO JIIOJMHU (COIlaJIbHI); 32 TTOBTOPIOBAHICTIO —
yHIKaJIbHI i TOBTOPIOBaHi (TMEp10ANYHI); 32 TPUBAIICTIO — MOMEHTAJIbHI 1 TPUBAJI Y
yaci (mporecu); 3a KIUIBKICTIO YYaCHHMKIB — IEPCOHANIbHI, KOJICKTHUBHI, MaCOBI;
OCTaHHI NOAUISIIOTH Ha MOl 3 BU3HAUEHOIO 1 3 HEBU3HAYEHOIO KUILKICTIO 0C10, 1110
OepyTh y HUX Y4acTh; 3a XapaKTepOM HACIIAKIB, 1[0 HACTAJIM — HA Ol 000POTHI
Ta HeoOopoTHI To1lo. Jlii (moBeiHKa), 3a3BUYail MOAUISIIOTECS Ha: 1) mMpaBOMIpHI,
TOOTO TaKl, IO HE CyNepeyaTh HOpMaM Mpasa, Jii, 703BOJIeHI a00 HE 3a00pOHEHI1
MpsIMO HOpMaMHU MpaBa; 2) HENpaBOMIpHI (IPABOMOPYILIEHHS, AeMIKTH). OCKUIbKHU Y
CYCHUIbCTBI Ha MOBEIIHKY JIOJUHU, 30KpEMa, BIUIMBAE MPABO, TO POOJISYH TI UU
1HII1 BYMHKHU, BOHA CIIBBIJHOCUTH CBOI [I1i 3 BUMOTaMU MPABOBUX HOPM, TICIS YOTO
BUKOHYE DPO3MOPAIKEHHSI OCTaHHIX abo mopymye ix. Came y 3aleXHOCTI BIJ
pe3yibTaTiB BUOOPY OCOOM HIEThCS Mpo ii MpaBOMIpHY TMOBEMIHKY abo Mpo
npaBonopyiieHHs. [IpaBomipHa moBeaiHKa MOKe OyTH BU3HAuU€HA SIK MOBEIHKA
JOJIeH, 110 BIAMOBIAAE (HE CYNepeynuTh) BUMOTaM MPaBOBUX HOPM. Y CBOIO 4epry,
IpaBOMIpHI Al MOAUISIIOTECA HAa: — IOPUIWYHI aKTH — Jii CyO’€KTiB TpaBa,
CHeIiaJbHO COpsIMOBaHI HA  BCTAHOBIIGHHS, 3MiHY, MPUIUHEHHS TOIIO
IPaBOBITHOCHH. Y 3aJICKHOCTI BiJ TOTO, SKUMH CyO’€KTaMH BUYHUHSIOTBCS i,
IOPUJMYHI aKTH MOXYTh OyTH MOAUIEHI Ha: 1) akTu cy0’€KTIB MPUBATHOTO MPaBa;
2) akTH cy0’€KTiB MyOJI1YHOTO MpaBa (aKTH 3aKOHOJIABCTBA, aAMIHICTPATUBHI aKTH
— aKTH YIIPaBJIHHSA, CYJ0B1 aKTH — PILIEHHS, TOCTAHOBH, YXBAJIU TOILIO); — FOPUIUYHI
BUMHKH — JI1i, CHIEI[1aJIbHO HE CIIPSIMOBaH1 HAa HACTAaHHS IOPUIWYHUX HACIIJIKIB, aJie
NOPOKYIOTh 1X BHACIIJIOK MPSAMOT BKa31BKU 3aKOHY. BOHU, Y CBOIO Uepry, MOXKYTh
OyTu audepeHiiiioBaHl y 3aJeXHOCTI BIJl «IIHUTOMOI Barm» B HHUX BOJIbOBOTO
enemental . Tak, y JesKux BUIIaJIKaX HasBHICTb BOJI1 Cy0’€KTa (a OT)KE 1 HAsIBHICTh
Yy HBOTO JI€3/TATHOCTI) HE MA€ >KOJHOTO 3HAUYCHHS; B IHIIINX — BUHUKHEHHS Y1 3MiHA
MIPaBOBIAHOCHH 3aJICKUTh BiJI Aie3maTHOCTI ocoowm. [1[o0 moka3aTu BiIMIHHICTE MK
BUJIaMU JTi{, TIPO SIK1 HAETHCS, HAaBEIEMO KUJIbKa MPUKIIAIiB. Tak, y TeSKuX BUMIIKaxX
HasIBHICTh BOJI Cy0’€KTa (HasBHICTb Y HBOT'O J1€31aTHOCTi) aOCOJIOTHO HE Mae



3Ha4YCHHS (HANMpUKIad, CTBOPEHHS TBOPY MOMJIIMBE 1 MaJOJITHBOI 0co0oi0). B
IHIIMX BUIMQJKaX BHUHUKHEHHS a00 3MiHa TMPABOBITHOCHH 3aJICKHUTh BIJl
J€31aTHOCTI 0cOOU (HAMpPUKJIAM, sl BAHUKHEHHS 3000B’s13aHb 3 BEJICHHSI CIIpaB
0e3 mopydeHHs Heo0XiaHo, 11100 0coba, siKa BeJie cripaBu, OyJia Jaie€31aTHor). Pazom
13 TUM Jii, BUMHEH1 0e3 JOpYUYEHHS, HE € MPABOUYMHOM, OCKIJIBKH, SIK MPABUIIO, HE
CIIpSAMOBAHi CIeNiadbHO Ha BCTAHOBIEHHS IMBIILHUX MPABOBIIHOCHH. IX MeTa —
3poOUTH TOCIYTY, 3aXMCTUTH IHTEPECHU BIACYTHHOIO rocmoiaps. TakuM YHUHOM,
X04a BOJICBUSBIICHHSI 0COOM, fIKa BEAE UyKi CIIpaBH, MAa€ MICLe, ajile CIIPSIMOBAaHE
BOHO HE Ha BCTAHOBJICHHS LIMBUIbHUX MPaBOBIAHOCHH. LI mpaBOBITHOCHHN MOXYTh
BUHUKATU SIK 3 BOJII CTOPiH (y pa3i cXBaJeHHs 0CO00I0, YWi CIpaBU BEIYThCH,
JUSTBHOCTI B 1 IHTEpecax 3aCTOCOBYIOTHCS MPaBUJIIA MPO JIOTOBIP TOPYUYEHHS), TaK 1
HE3aJIekKHO BiJl X OaxkaHHs (000B’SI30K BIIAIIKOIYBATH 30MTKU, 3aB/IaH1 BTPYYaHHSIM
y 4YyXI CHOpaBH, TOLIO). 3 ypaXyBaHHSIM BKa3aHUX BIJIMIHHOCTEH Tpu
XapaKTEPUCTHII FOPUTUIHUX BUMHKIB JOIUIBHO PO3PI3HATH: 1) BUMHKHU BOJIHOBI 1 2)
BYMHKH HEBOJIbOBI. BOJBOBI IOpUIWYHI BYMHKU 3AIMCHIOIOTHCS CYO’€KTOM 3a
HAsSIBHOCTI Yy HBOTO BOJII JISITM MEBHUM YMHOM, OJIHAK O€3 CIeIiaJbHOTO Hamipy
CTBOPUTHU 715l ceOe abo 1HIMX 0ci0 IopuanyHI paBa i 000B’s13ku. BogHouac, Taki
CBIJIOMI1, BOJIbOBI [iii MMOPOJIKYIOTh MEBHI NMPABOBIIHOCUHU HE3AJIEKHO Bl HAMIpy
Ha X BCTAHOBJIEHHA y 0co0OH, 110 Aisiia. [[uM MOMEHTOM BOJIbOB1 FOPUANYHI BUMHKH
CYTTEBO BIJPI3HAIOTHCS B OJHOCTOPOHHIX MPAaBOYMHIB. XapaKTEPHOI O3HAKOIO
LMX BOJIbOBHX BUMHKIB € HaMIp 0COOM JIATH TUM YH 1HIIMM CIOCOOOM, 0€3 4oro
MPaBOBIJHOCUHM, TMepeadayeHl 3aKOHOM, HE BHHHUKalOTh. Tomy cy0O’e€KkToM
MPaBOBITHOCHH, 1[0 BUHHWKAIOTh 3 BOJBOBUX HOPHIWYHUX BUMHKIB, MOXE OyTH
TITBKK Ji€371aTHa oco0a. BHOKpeMIICHHS HEBOJbOBUX HOPUAWYHUX BUYHHKIB
IPYHTYEThCSI HA TPUITYIIEHHI, 1110 BOJISI 0coOM, sika X BUMHWIIA, B3arajl HE Mae
3HAUCHHS: BXE€ BJacHEe (PaKT BUMHEHHS NI B CWJIy MPUIIACY 3aKOHY TSTHE
BUHUKHEHHs1  mpaBoBimHOcWH. Illo  crocyerbcst ~ HempaBOMIpHHMX — J1d
(TpaBomOpYyIIEHb, NETIKTIB) K IOPUANYHUX (PAKTIB, TO BOHU XaPaAKTEPU3YIOTHCS
TUM, [0 MOXYTh OyTH TUIBKH TaKHUMH, 1110 CTBOPIOIOTH MPaBOBITHOCHHH, Y JAESTKUX
BUIIAJIKaX — TaKUMH, IO 3MIHIOIOTH iX, a00 TaKUMH, IO TEPEIIKOKAIOTh
BUHUKHEHHIO TPABOBIIHOCHH, aji¢ HIKOJM HE OyBalOTh TAKUMH, IO MPUITHHSIOTH
a00 MOHOBJIIOIOTH MTPABOBITHOCUHHU.



