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There is no accepted test of civilization. It is not wealth, or the degree
of comfort, or the average duration of life, or the increase of knowledge.
All such tests would be disputed. In default of any other measure, may
it not be suggested that as good a measure as any is the degree to which
Justice is carried out, the degree to which men are sensitive to wrongdo-
ing and desirous to right it?

Sir John Macdonell. Historical Trials. London: Oxford University Press, 1927, 148.

To Julia, wife and life-long companion since high school days, mother of our
children, and early copy editor of this book. She made it readable by refusing to
type any paragraph she could not understand. She is missed, having battled and
was felled by ovarian cancer. In loving memory of a remarkable woman—Julia
Mary Osterburg.

—]Jim Osterburg

To the many students, friends, and colleagues who have enriched my life. To my
wife, Michelle, and our daughter, Michelle Sophia, my appreciation and love for
understanding the many hours in my den pursuing new ideas and new horizons.
And to our grandchildren, Declan and Keeley, their parents, Juli and Jon, and
our daughter, Jeanne. Finally, to our editor, Ellen Boyne, who has been there
since the first edition of this text in 1992.

—Dick Ward

In memory of friends and colleagues who have passed along the way, and to those
who serve in law enforcement and the military at home and on distant shores.

—DW and JO
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DEDICATION

In the history of a field of study, landmark events chronicle the stages of its progress
toward a discipline. We have chosen to commemorate three such events in the evolution
of criminal justice: the establishing of university programs in the early 1940s, New York’s
Police Department joining with the City University in the 1950s, and the endowing of the
first research chair in 1980.

Well before the designation of our field as criminal justice a few universities were
prodded by a progressive police chief to set up departments centered largely on the study
of the police. Leading the way were the Departments of Police Administration at Indiana
University, Michigan State University, Washington State University, and the (now defunct)
School of Criminology at the University of California, Berkeley. The latter school’s demise
reflects an academic unwillingness to accept new departments, and the uneasy alliance
between some in academia and criminal justice.

The affiliation of the New York City Police Department with the City University of
New York (The Baruch School and John Jay College) was the first collaborative effort to
make a college education possible for on-duty police officers. Joining ranks in the belief that
higher education for sworn officers would humanize law enforcement, their conviction

sowed the seeds for the development of a profession. The implementation of the plan
fell on the shoulders of Donald H. Riddle; under his leadership, it was brought to fruition
a decade later.

Dr. Donald H. Riddle (1921-1999) was a distinguished leader and innovator in the
field of criminal justice education. When President of John Jay University, he was once
asked “How do you educate the police?” His answer, “Like everyone else,” became legend-
ary and helped set the direction for curriculum and research in the field. His vision and
understanding of the special mission of an urban university was realized during his tenure
as Chancellor of the University of Illinois at Chicago. His wisdom and dedication to higher
education and the field of criminal justice were an inspiration to faculty and students. The
authors were privileged to know Don Riddle as a friend and mentor and are honored to
dedicate this book to his memory.

Dr. Gordon Misner (1927-2006), a pioneer in criminal justice education, is remembered
as a good friend and mentor of Richard H. Ward. His contributions to the investigative
function and to his many students are recalled in this dedication.

We also honor (former) Dean Victor Strecher and the faculty of the School of Criminal
Justice at Sam Houston State University for securing the funding for the first endowed
chair in criminal justice—the George J. Beto Chair. Sam Houston remains an important
institution of higher learning that emphasizes and supports research in criminal justice.

James W. Osterburg
Richard H. Ward
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PREFACE

In this sixth edition of this book, we adhere to the principles of the first edition to
provide a fundamental text on criminal investigation. Much has changed over the years
in the field of criminal investigation, the law, and in society. Each edition has changed
significantly to stay abreast of the many developments, and this edition marks yet another
major revision of the book’s structure and content. Issues affecting law enforcement display
a combination of traditional concepts and terminology, and the emergence of new forms
of crime and criminal activity. Cybercrime, global crime, terrorism, violent gang activity,
complex fraud scandals, and enterprise crime are but a few of the issues that have taken
new form in the criminal justice process. Indeed, the scope of the information and data has
grown to the point that no single text can cover the field of criminal investigation. With
this in mind, the sixth edition has been designed to enable instructors to emphasize those
sections of the book that may be more relevant to their geographic location, of particular
interest to students studying in specialized areas, or where the expertise of the instructor
may go beyond the fundamentals of a particular type of investigation.

Another goal is to help the general reader understand how detective work should be
performed, and, most important, to demystify the investigative process. To the extent that
criminal investigation is perceived as part and parcel of a more universal kind of inquiry,
we will have succeeded. Human beings, it must be agreed, have always acknowledged their
need to understand the past. In the study of ancient history, this understanding relies
largely on what records survive from that era; in criminal investigation, on the other hand,
reconstructing a past event (i.e., a crime) is based on evidence developed by the forensic
laboratory, from questioning people, and from examining records.

There are numerous reminders throughout the text that criminal investigation must
be conducted within the framework of our democratic system. Hence, those U.S. Supreme
Court decisions that affect the investigative function are quoted extensively. They

reveal the inherent tension created by the state’s obligation to enforce the law while
protecting a citizen’s rights under the Constitution. In addition, the Court’s carefully crafted
opinions expose the student to legal reasoning at its best. Although courses in criminal

procedure are covered in the criminal justice curricula, we believe that issues that have
been or will be brought before the court are better comprehended when there is an awareness
of law enforcement’s perspective as well as that of the civil libertarian’s.

Whatever may be the need for information, it is fairly obvious that the ability to
conduct any type of inquiry can be honed by studying the investigative process. Perhaps one
of the most important changes in American life has been the expansive range of information
available through technology, research, and the media. Ultimately, the investigator relies
upon three sources of information—physical evidence, people, and records. The manner
in which this information is collected, compiled, and analyzed by the investigator involves
much more than a vocational or training emphasis, and relies in great measure on the
educational processes that emphasize knowledge, abstract reasoning, intellectual curiosity,
and a philosophy based on searching for the truth. Undoubtedly, one of the major events
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since the last edition of this book has been a report by the National Academy of Sciences:
Strengthening Forensic Science in the United States: A Path Forward. This report identifies
many of the problems associated with forensic examinations and laboratories in many parts
of the United States, and offers a set of recommendations, many of which have become
hotly debated topics within the forensic science and law enforcement communities. This is
discussed more fully in Chapter 2.

Opver the years this text has had wide appeal. Its heuristic approach to the investigative
function serves to enlighten the average reader and the law enforcement investigator. But
in today’s world it will also serve many other kinds of investigators, including for example
public prosecutors, defense attorneys, public defenders, medical examiners, fraud examiners,
insurance investigators, private investigators, the media’s investigative reporters, and the
criminal investigation arms of the military. Each year we find new forms of investigative
specialization, especially at the federal level where most federal departments now have some
form of investigative unit.

The authors have reorganized parts of the text based on the suggestions of colleagues
and in an effort to better accommodate the text for a quarter or semester course of study. It
is now divided into three sections. The first discusses the basics of criminal investigation.
The second illustrates their application to many of the major felonies. Instructors and
students are given several kinds of specialized investigations and topics to choose from in
the remaining section. We believe that dividing the material in this fashion has not only
preserved the text’s comprehensiveness, but has also rendered the material eminently more
teachable. The first two sections constitute the heart of the investigative process; the last
offers enrichment on special topics—to be savored as time and desire permit. The chapters
on terrorism and computer crime have been substantially rewritten, and text throughout
the book has been updated where appropriate.

The Authors express their appreciation to Professor Tim Palmbach, Chair, Department
of Forensic Science, University of New Haven, for his assistance with Chapter 2.

The authors thank the many users who have commented on the readability of our text,
and trust that the new material is of similar quality. Suggestions from instructors and stu-
dents alike are most welcome and can be addressed by e-mail to rward@newhaven.edu.
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SECTION |

THE FOUNDATION AND PRINCIPLES
oF CRIMINAL INVESTIGATION

This section on criminal investigation comprises three parts: the first emphasizes the
uses that can be made of the basic sources of information; the second is concerned with
the problems associated with obtaining information; and the third focuses on the kinds
of follow-through activities necessary for capitalizing on the efforts described in the first
two parts. Considered together, these three parts are the foundation and principles of
criminal investigation.
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PART A

Sources AND Uses oF INFORMATION

Part A begins with a discussion of the detective’s responsibilities and the personal
attributes that are required for success. A brief history of criminal investigation follows
(touching on a sometimes less-than-honorable past). Part A concludes with a look at the
trends and future developments that are likely to occur.

The three principal sources of information in criminal investigation (physical evidence,
people, and records) are studied first from the standpoint of what information may be
obtained and why it can be of help. Then, because understanding physical evidence—its
development, interpretation, and investigative use—is fundamental, some familiarity with
criminalistics is recommended. The crime scene—its limits, the purpose for a search, legal
constraints on the discovery of physical evidence—are presented next. Finally, the other
appropriate sources of information are considered: people (criminals, victims, witnesses,
friends) and records (public and private).

Given the impact of a rapidly changing society in such areas as transportation, commu-
nication, and globalization, the task of the criminal investigator has become more complex.
In addition to terrorism, there has been a greater focus on corporate crime, serial murder,
and technological crime. The result has been a greater need for investigators who are not
only familiar with basics but who have the ability to “think outside the box.”



This page intentionally left blank



CHAPTER 1

THE INVESTIGATOR

Responsibilities and Attributes;
Origins and Trends

The role and responsibilities of the criminal investigator have changed dramatically
over the past 10 years, largely as a result of changes in technology, the law, the media, and
new forms of communication—such as the Internet, cellular telephones, and imaging.
Perhaps most important has been the changing role of the investigator as a specialist,
educated and trained to be knowledgeable about complex systems, societal differences,
and organizational theory.

This chapter addresses the general framework associated with being a criminal investiga-
tor: the functional aspects of the job, necessary skills, tools of the trade, and the criteria neces-
sary for success in what can be a challenging and rewarding career. Like most professional
occupations, criminal investigation encompasses a historical framework that continues to
evolve through new techniques and technology, as well as research. Thus, a brief description
of the history of investigating crime is included in this chapter. The one thing that has not
changed radically over time has been the definition of criminal investigation.

CRIMINAL INVESTIGATION DEFINED

The investigation of crime encompasses “the collection of information and evidence for
identifying, apprehending, and convicting suspected offenders,” or in the words of Professor
Ralph Turner, a pioneer in the field, “the reconstruction of a past event.”"? In essence, the
responsibilities of the investigator include the following:

1. Determine whether a crime has been committed.
2. Decide if the crime was committed within the investigator’s jurisdiction.

3. Discover all facts pertaining to the complaint.
a.  Gather and preserve physical evidence.

b.  Develop and follow up all clues.
4. Recover stolen property.

5. Identify the perpetrator or eliminate a suspect as the perpetrator.
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6. Locate and apprehend the perpetrator.

7. Aid in the prosecution of the offender by providing evidence of guilt
that is admissible in court.

8.  Testify effectively as a witness in court.

The date and time when each responsibility was carried out should be recorded. Being
unable to answer confidently “when” a task was carried out affords defense counsel the
opportunity to cast doubt on the investigator’s capability. If a witness repeatedly responds to
the question “At what time did you do ?” with “I don’t remember” or “as best as

I can recall,” defense counsel will use this technique to impugn a witness’s competence.

Determine if a Crime Has Been Committed

Determining whether a crime has been committed necessitates an understanding of the
criminal law and the elements of each criminal act. For this reason the investigator should
have in his or her possession copies of the penal and case law of the state or jurisdiction.
The jurisdiction of federal investigators may be broader in some cases, but it is limited by
legislation, and state and local investigators should be familiar with the crimes over which
federal statutes may apply.

Ideally, an investigator should have digital copies of the various legal texts on a
personal computer, making it easy to identify and answer questions. In more complex
cases, such as cybercrime or fraud, the investigator may contact the state prosecutor,
district attorney, or U.S. Attorney. In rare cases in which it is determined that a crime has
not been committed, or the issue is one for a civil court, law enforcement personnel do
not have responsibility.

Verify Jurisdiction

If a crime is not within the investigator’s jurisdiction, there is no responsibility for
its investigation, but the complainant may need to be referred to the proper authority.
Occasionally a crime is committed on the border line of two jurisdictions or involves more
than one jurisdiction. Depending on whether it has the potential for publicity (especially a
high-profile case), it affords the chance to make a “good arrest,” or it is inherently interest-
ing or important, an investigator will seek to retain authority over the case, remain involved
in it; otherwise, talk the other jurisdiction into accepting it.

When two investigators have concurrent jurisdiction, the issue of who will handle the
case becomes complicated. Cases such as terrorism, cross-border fraud or Internet crime,
illegal immigration, drug trafficking, and other multiple-jurisdiction criminal activity may
involve joint investigative activities, and may require clarification by legal authority (such
as a U.S. Attorney or local prosecuting authority—district, city, or county attorney). In
other cases, such as serial murder in multiple jurisdictions, the place where the suspect is
apprehended (for the crime in that jurisdiction will usually have the right to prosecute).
In those cases in which there may be federal as well as state jurisdiction (such as bank
robbery), the U.S. Attorney has the first right of refusal, and relatively minor cases may be
prosecuted at a local level.
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Discover All Facts and Collect Physical Evidence

The facts available to the first officer to arrive at a crime scene are provided by the
victim or complainant and any eyewitness(es). Except in departments with programs in
place for managing criminal investigations (see Chapter 12), they will be communicated
to the detective dispatched to investigate the crime. He or she may decide to verify and
pursue all of them, or to home in on specific details. At the outset, the investigator should
develop a preliminary record that addresses the following points:

*  When?
e Where?
e Who?

*  What?
e  How?

o Why?

In addition, the detective will collect any physical evidence, or arrange for its collection
(preferably by an evidence technician) and examination in the appropriate crime laboratory.
Depending on the kind of information provided, immediate follow-up might be required
or the investigator may have to await laboratory results. In either event, it is essential at
this point to follow through on any clue that holds promise for the identification of the
perpetrator, and promptly exploit it.

Keeping in mind that information and records may be called into question during
a later court case, the investigator must take care to prepare a comprehensive record of
the crime scene, using notes, photographs, sketches, and in some cases video and voice
recording. Care must be taken not to rely on memory, which has shown to be notoriously
unreliable in many cases. Statements of victims, witnesses, and suspects should be recorded
accurately and verbatim where possible.

In longer investigations, the use of records is more likely to contribute to the solution.
If the victim furnishes the suspect’s name to the detective, the case may be solved promptly.
Then the chief problem is proving that the particular individual did in fact commit the
crime. If the identity of the perpetrator must be developed, the effort required is much
greater and, for certain crimes, often not successful. When it is, there comes a point not
unlike that reached in solving a jigsaw puzzle: when the crucial piece is found, those
remaining quickly fall into place.

Recover Stolen Property

The description and identification of stolen property is an important aspect of an
investigation, and may later be critical in establishing ownership. Stolen property may turn
up at a pawn shop, in the hands of secondhand dealers, or for sale on the Internet. The
ability to establish makes and models, serial numbers, or other distinguishing characteristics
of an item can contribute to a successful investigation. Pawn shops are common locations
for stolen property to turn up, and the investigator should be familiar with record keeping
and reports of these locations.
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Identify the Perpetrator

Identifying the perpetrator is, of course, the primary goal of a criminal investigation,
but the ability to bring a suspect to justice also depends on the evidence necessary for
conviction. This may take many forms, including physical evidence linking the suspect to
the scene (fingerprints, blood, DNA, toolmarks); possession of evidence from the scene
(property, fibers, hair); physical identification (tattoos, deformities, physical descriptors);
and eyewitness descriptions, which, incidentally, have proven to be highly unreliable when
the suspect is not known to victims or witnesses. Modus operandi, or method of operation,
is also an important consideration.

In addition to the identification of the perpetrator from records, physical evidence, and
eyewitnesses, the value of motive must be examined. Certain crimes, such as burglary, rob-
bery, and rape, seem to have a universal motive; others, such as homicide, arson, and assault,
have what might be called “particularized motives,” because they often relate victim to
criminal. Once established, it would be practical to develop a short list of persons who might
have a particularized motive; then, if the investigator considers who had the opportunity
and the temperament to carry out the crime, one or perhaps a few suspects may remain on
the list. When physical evidence is available, as it often is in these crimes, this extends the
possibility of a solution beyond what can be accomplished by interrogation alone.

Locate and Apprehend the Perpetrator

When people who know the perpetrator are unwilling or unable to provide an address
or a clue to his or her whereabouts (should the suspect be elusive or have escaped), records
may provide the information. (See Chapters 5 and 7, which discuss the value and utilization
of records.) When the suspect is located, apprehension seldom presents difficulties; if it
does, a raid may be called for. Planning and staging a raid require coordination, but this is
essentially a police function rather than an investigative one. Owing, however, to several
raids that received worldwide attention and, to some extent, had a deleterious impact on
all law enforcement agencies, it is important to consider these events.

Aid the Prosecution by Providing Evidence
of Guilt Admissible in Court

Largely as a result of plea bargaining, only a few cases that are investigated and solved
eventually go to trial, but the detective must operate on the assumption that each will be
tried. This necessitates that the investigator follow correct procedures in conducting the
investigation, and not assume that the perpetrator will plead guilty and plea bargain, or
assume that other evidence will carry the case.

Because such a large number of cases are plea bargained, the number of times an
investigator may actually testify in a trial may be quite low. Problems concerning physical
evidence can arise needlessly when it is presumed that a case will involve plea bargaining.
One example is of a major city detective who had handled 75 burglary cases and none had
gone to trial (each defendant having pleaded guilty to a reduced charge). Based on this
experience, and because the suspect had confessed verbally, the detective believed that it
was but a needless exercise to submit the physical evidence to the laboratory. Unfortunately,
the prisoner was allowed to be placed in a police station cell wearing the incriminating
evidence; once there, he ripped incriminating crepe shoe soles into pieces and flushed them
down the toilet. He then repudiated the confession and demanded a trial.
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Testify Effectively as a Witness in Court

Although few people are comfortable when called to the witness stand, the experienced
investigator who has testified often can appear jaded. Yet testimony is effective only when it
is credible. When sincerity, knowledge of the facts, and impartiality are projected, credibility
is established. In all events, it is helpful that the investigator be familiar with the rules of
evidence and the pitfalls of cross-examination (see Chapter 15).

ATTRIBUTES DESIRABLE IN AN INVESTIGATOR
Abilities and Skills

The attributes that enable a person to be an accomplished investigator are many,
including three important areas:

1. the ability, both physical and mental, to conduct an inquiry
2. the knowledge and training necessary to handle complex investigations

3.  those skills necessary to reach the intended objectives.

ABILITIES RELATED SKILLS
Conduct a proper crime scene Know how to recognize, collect, and
search for physical evidence. preserve physical evidence.

Know the varieties of modus operand.

Be familiar with contemporary
collection and recording techniques.

Question complainants, Know how to use interviewing
witnesses, and suspects. techniques.

Know interrogation methods.

Have a knowledge of local street
jargon, and if pertinent, any foreign
language spoken in the community.

Be sensitive to the constitutional
and civil rights of all: rich or poor,
witness or suspect.

Have a developed sense of mind-set.

Develop and follow up clues. Know sources of records and how to
check them.

Know how to cultivate and use informants.
Know how to conduct surveillances.

Know how to check pawn shops, secondhand
dealers, Internet sites, and the like.

Prepare written reports of Have knowledge and skill in English,
case activity as it develops. and a second language when possible.
Obtain legal search warrants based Know how to use departmental and

on evidence of probable cause. court forms to secure a search warrant.
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ABILITIES RELATED SKILLS

Conduct raids, possibly under Know the techniques of cover

adverse conditions. and concealment.

Act with initiative, as the fluidity Acquire skill in silent communication.

of the (raid) situation demands. Use teamwork—within and between
agencies.

Apprehend violators in a Acquire a working knowledge of

lawful manner. applicable laws, departmental rules,

and regulations.

Know about the use of handcuffs and the
various types of firearms and other weapons
that may be used, especially with regard to
legal restrictions.

Know proper search and seizure techniques
and electronic intercept procedures used
for suspects, houses, and automobiles.

Assist prosecuting attorney in Know how to prepare clear,
presentation to the grand jury comprehensive reports.

or trial court.
Know how to serve subpoenas, when

necessary.

Know how to have witnesses available
or willing to appear on notice.

Appear as a witness in court. Testify effectively in court.

Know how to serve subpoenas, when
necessary.

Know how to have witnesses available
or willing to appear on notice.

Qualifications of Mind, Personality, Attitude,
and Knowledge

The following list of traits, which are desirable and help to qualify an individual
for investigative work, was developed through classroom discussions (including many
detectives who were students) and by conferring with police administrators interested in
the topic of qualifications.

1. Intelligence and reasoning ability.
An above-average score on an accepted intelligence test.
Ability to analyze and interrelate a large number of facts.
Ability to use advanced computer programs related to investigation.

2. Curiosity and imagination.
Taking nothing for granted.
Skepticism of the obvious.
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A sense of the unusual: anything out of place or not in keeping
with the norm.

An inquisitive mind.

A suspicious nature with respect to the behavior of people.
A sense of awareness.

Insight.

A flair for detective work.

3. Observation and memory.
All five senses are intact and functioning.

The investigator is alert and attentive.

4. Knowledge of life and people.
Includes all strata of society; especially necessary to deal with the
heterogeneous population of large cities. Also helpful: common
sense, an outgoing personality, a spirit of cooperativeness, emo-
tional stability, and some acting ability for role-playing.

5. Possession of technical “know-how.”
Implies training and knowledge of statutory and case law, as well as
in the recognition, collection, preservation, and investigative value
of physical evidence. It is important to be widely read and willing
to keep up with current research and writing in the field.

6. DPerseverance, “stick-to-itiveness,” and energy.

Many who wish to become detectives believe the job involves a
glamorous life style, but the ability to be indefatigable, survive bore-
dom, and keep energy in reserve to carry on, is more realistic.

7. Ability to recognize and control bias and prejudice in one’s self and on
the job.
Owing to bias and prejudice, for example, there may be a precon-
ceived idea as to the perpetrator. Other truths may be ignored,
such as: a chronic complainant can have a Iegitimate grievance; a
prostitute can be raped; etc.

8.  Sensitivity to people’s feelings; acts with discretion and tact; respects
a confidence.

9. The honesty and courage to withstand temptation and corruption.
10. When testifying, is not overzealous and does not commit perjury.

11. Miscellaneous characteristics:

Physically fit appearance, report-writing skills, awareness of good
public relations as a future source of cooperation and information.

Some police administrators believe that the traditional means of selecting detec-
tives—written and oral examinations—have proved to be unsatisfactory:

Prepared written examinations have not proved predictive in the selection of
outstanding candidates for the position of investigator. . . . No theoretical
foundation exists for the oral board portion of the current testing process,
other than a belief in its content validity.?

1
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Figure 1.1
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It is suggested that future performance can be gauged by an individual’s “past work
product.” Further, good prospects must be recruited—not merely a fallout of the hiring
process. Selection should include such considerations as: computer literacy, superior analytical
capability, and good communication and reading skills.* Another prerequisite is education.

.. . [The] most important requirement is education. Study after study
produces the same conclusions: that college educated people make better
law enforcement officers.

The National Institute of Justice published the results of a more comprehensive study
of the detective selection process. In the Foreword, James K. Stewart wrote:

... managers and line personnel alike could identify some officers who were
much better investigators than others. Studies bear out their observation: a
small proportion of officers in any department is responsible for the majority

of cases that successfully result in convictions.

The concept of “past work product” is again endorsed as a predictor of success, yet

criminal justice researchers have paid scant attention to the problem of detective selection,
despite the impact of crime on the quality of life in communities across the nation.

ORIGINS OF CRIMINAL INVESTIGATION

The concept of criminal investigation can be traced back thousands of years, to early
times in China and Asia, as well as the Middle East, where agents of government used a great
many legal, as well as illegal approaches (most notably torture) as a means of identifying
transgressors of public order.

From a Western perspective, the Industrial Revolution in Europe drew many from
the peasant classes in the countryside to larger towns and cities, resulting in burgeoning
crime waves, forcing governments to move beyond the traditional night watches and use of
the military to maintain order.” In England, the
so-called “thief catchers” were frequently drawn
from elements of the underworld. The rank and
file of the recruits constituted a distinct breed, but
two clear-cut differences in motivation set some
apart from others. One kind were hirelings; with
mercenary motives, they would play both sides

of the street. The other kind were social climbers

LV ass—

who, in order to move into respectable society,

would incriminate their confederates.

An example of the former may be found in
eighteenth-century England where Jonathan Wild
personified the old saying, “Set a thief to catch a
thief” (see Figure 1.1). Wild was well-acquainted
with London’s riffraff, having operated a brothel
that served as headquarters for the gang of thieves
and cut-throats under his tight control. Simultane-

Jonathan Wild. ously, he was the public servant doing undercover
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work for the authorities. A rogue on the grand scale,
Wild was both law enforcer and law breaker. He soon
realized, however, that there was more profit to be
made arranging for the return of stolen goods than for
its disposal at the stiff discounts taken by the fence.
Therefore, throughout the period he worked for the
authorities, he was actually a receiver of stolen goods
posing as the recoverer of lost property—the middle
man exacting his cut while protecting the criminals in
his employ. Even today, there are resemblances between
his fictitious “Lost Property Office” and the “no ques-
tions asked” practices of individuals (even of some
insurance companies) when stolen property, such as
valuable jewelry and priceless paintings, is ransomed.

The earliest police in England worked only at
night. First known as the “Watch of London,” and
later as the “Old Charleys,” they were paid by the
inhabitants in the vicinity of the watchman’s box o
from which they regularly made the rounds of their  Henry Fielding.
beat. These parish constables had been appointed in
1253; they lasted until 1829 in London. About 20 years after Jonathan Wild was hanged,
novelist Henry Fielding (who wrote about Wild’s exploits in a genial, tolerant vein) accepted
an appointment as a London Magistrate. Taking his call to the bar seriously, Fielding was
promptly embroiled in the sorry state of England’s penal codes and its administration of
justice (see Figure 1.2). The new magistrate tried to deal with the rising crime rate by
enlarging the scope of the government’s crime-fighting methods and assigning to his court
a few parish constables, who had been accustomed to night watchman duties, to perform
some criminal investigative functions. They came to be successful “thief-takers,” owing to

the use of informants and their close ties with the underworld.
First called “Mr. Fielding’s People,” they later came to be known
as the “Bow Street Runners” (see Figure 1.3). Unofficial and
unpaid, the constables wore no uniforms and were ranked directly
under the magistrate, who had to fight for their fair share of the
reward moneys for apprehending criminals.

When the public finally became aware of their goings-on, the
Bow Street Runners were perceived as thief-takers of the Jonathan
Wild mold. Inevitably, abuses followed hard upon their close ties
with the underworld, resulting in widespread criticism and loss
of public trust. Then, around 1790, a staff of trained detectives
was established, known as the “Runners.” Officially recognized
and paid, they were plainclothesmen who wore no uniforms and

coexisted with the constables until the passage of the Metropolitan
_ " Police Act in 1829. The constables were replaced by a professional
_ ﬁi’tﬁm poliFe force of 1,000 men, the “R.unners’i lasting another 10 years
Figure 1.3 B until the passage of the Metropolitan Police Act and Metropolitan
One of “Mr. Fielding's People,” who came  Police Courts Act of 1839.% The members of this first professional

after the “Old Charleys,” and were later  force, organized by Sir Robert Peel (Britain’s Home Secretary),
known as the “Bow Street Runners.” They
covered all of London, yet were never - o
greater than 10 in number. present, they became known as the “Bobbies.
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were called the “Peelers” (see Figure 1.4); later and up until the

Metropolitan Police, New Scotland Yard, London
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About a decade later, a small number of full-time
plainclothes officers had become an integral part of the
new force. Because it was quartered in the Scotland Yard,
an ancient structure that once protected Scottish kings and
royal visitors, the police force in general and the detective
force in particular were dubbed with that name.

In the early nineteenth century, French authorities also
sought out convicted criminals to do undercover work. A
notorious example of the thief-turned-informer, Francois
Eugene Vidocq quickly set an enviable arrest and conviction
record for the Paris police (see Figure 1.5). Throughout
1812 the high crime rate in Paris continued and Vidocq’s
suggestion to establish a plainclothes bureau was finally
adopted. The Brigade de la Streté, created by the Ministry of
Police, would function in all of the city’s districts and report
directly to the Prefect (the head of the Paris police force).
Then Vidocq, the thief-turned-informer-turned-detective,

Figure 1.4
A member of the professional police force
organized by Sir Robert Peel. Initially referred became chief of this cohort of ex-convicts.

to as “Peelers,” they later came to be known Meanwhile, in the United States, Thomas Byrnes was

as “Bobbies.” . . . .
appointed detective bureau chief for the New York Police

Department. His stewardship in 1880 exemplifies this gradual shift in direction—from
one who consorted with criminals to one who was first and foremost a policeman. But just
as the Bow Street Runners’ close ties with the underworld were unethical, so were Byrnes’s.
With his coterie of informers, and his system of singling out which criminals to prosecute
and which to tolerate—a system almost as corrupt as that
of Jonathan Wild (who actually set up, or framed, his own
confederates)—this chief of detectives, like Wild, gave the
impression that crime was under control. One of Theodore
Roosevelt’s first acts upon assuming the post of President
of the Board of Police Commissioners in 1895 was to force
Byrnes out.

Because federal laws also needed to be enforced, the
Department of Justice was created by Congress in 1870.
The investigative forces of the federal government con-
sisted largely of the Treasury Department’s Secret Service
and Bureau of Customs, together with the U.S. Postal
Inspection Service. All were essentially ad hoc agencies
with restricted jurisdictions. The next year, limited funds
were appropriated for the newly formed Department of
Justice; its mandate, the detection and prosecution of
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federal crimes. As investigators it employed part-time out-
siders, some Pinkerton detectives, paid informers, political

Figure 1.5
patronage workers, and occasionally agents borrowed from  Francoise Eugene Vidocq.

the Secret Service and other units. This practice continued

for 30 years, until the administration of President Theodore Roosevelt in 1901. Among
the many concerns of this conservationist, activist, reformer president were the “public
be damned” attitude of big business and its flouting of the Sherman Antitrust Act. The
effort to make it subservient to law and government was evident from the angry force of
Roosevelt’s speeches about the large-scale thefts of public lands in the western states; he
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was advancing the new idea that natural resources should be held in trust. Subsequently,
two politicians (a senator and a congressman, both from Oregon) were convicted for
“conspiracy to defraud the United States out of public lands.” A historic investigation, it
was accomplished with borrowed Secret Service agents.

Roosevelt’s administration called “The attention of Congress . . . to the
anomaly that the Department of Justice has . . . no permanent detective
force under its immediate control . . . it seems obvious that the Department

.. ought to have a means of . . . enforcement subject to its own call; a
Department of Justice with no force of permanent police in any form under

its control is assuredly not fully equipped for its work.”

Not only did Congress ignore the request, it retaliated by initiating an inquiry into the
Justice Department’s habit of employing the investigative forces of other federal agencies.
Indeed, just before adjournment, Congress amended an appropriation bill to expressly forbid
the department’s use of Secret Service or other agents. Roosevelt’s response to the challenge
was characteristically quick. Rather than accede to a continual hamstringing of the new
department, his attorney general established an investigative unit within the Department
of Justice soon after Congress adjourned. Named “The Bureau of Investigation” a short
time later, the unit was to report only to the attorney general.

Two of the men who directed this unit formerly had been in command of the Secret
Service. President Harding’s appointee, the director since 1921, was replaced by another
former Secret Service head, William J. Burns. Burns, however, was responsible for bringing
Gaston B. Means, a man of unsavory reputation, into the Bureau. It was not long before the
new agent was suspended for such unethical deals as selling departmental reports to under-
world figures and offering to fix federal cases. The Attorney General suspended Means;
quietly, Burns brought him back, ostensibly because of Means’s underworld contacts. Under
such stewardship, needless to say, the prestige of the Bureau declined; it sank even further
when Harding’s attorney general used the agency to frame a senator. This scandal, among
the many others in Harding’s administration, brought about the appointment of a new
attorney general when, upon the sudden death of the president in 1923, Calvin Coolidge
was catapulted into office.

President Coolidge did not equivocate about replacing Harding’s corrupt cabinet
members. The first decision of Harlan Fiske Stone, the new Attorney General (later Chief
Justice of the Supreme Court,) was to demand Burns’s resignation and offer the directorship
to a 29-year-old attorney in the Justice Department. J. Edgar Hoover accepted the post,
but only under certain conditions. The first applied to the Bureau’s personnel practice: it
must be divorced from politics, cease to be a catch-all for political hacks, and base appoint-
ments on merit. The director’s authority was the subject of his second condition: he must
have full control over hiring and firing (with promotion solely on proven ability), and be
responsible only to the attorney general. Appointed to clean up the scandals, Stone not
only agreed, he asserted that J. Edgar Hoover would not be allowed to take the job under
any other conditions.

The sweeping powers given the new director brought a radical improvement in person-
nel quality. Although such sweeping authority was certainly necessary to effect change,
the seeds of disaster accompanied it nonetheless. As Lord Acton’s aphorism aptly warns,
“Power tends to corrupt, and absolute power corrupts absolutely.” It should not be unex-
pected, therefore, that absolute power corrupted once more. Toward the close of Hoover’s
distinguished 48-year regime, some investigative practices were viewed critically, first by a
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senate committee, and then by the press. What should be surprising is that the far greater
excesses proposed were not countenanced. Indeed, they were rejected by the director.!

Of all the executive departments of government, those having the power to investigate
crime represent a potential threat to freedom. In a democracy, therefore, civilian supervision
of the exercise of such power is crucial.

Shift in Investigative Methods

When formally organized police departments came into being in response to crime
conditions, the use of informers as the main staple in the investigative cupboard was
supplemented by the use of interrogation, though the methods permitted to secure confes-
sions varied widely from country to country. In the United States in 1931, the Wickersham
Commission (appointed by President Herbert Hoover) employed the term “third degree”
to characterize the extraction of confessions accompanied by brute force. It was, said the
report, a widespread, almost universal police practice. Then
the Supreme Court began to apply the provisions of the
Bill of Rights to the states. Its judicial decisions, together
with the potential offered by the application of science to
the examination of physical evidence, brought an end to
brutal methods of interrogation.

Europe was well ahead of the States in recognizing
that potential. In 1893, Hans Gross, an Austrian who
might be called the father of forensic investigation, wrote
a monumental treatise so advanced for its time that it was
unmatched for decades. Handbuch fur Untersuchungsrichter
when translated became Criminal Investigation. At about
the same time in England, Sir Francis Galton’s landmark
book, Fingerprints, was published (in 1892). It led to the
identification of criminals based on fingerprint evidence
found at the crime scene. The marks or visible evidence left
on an object by a person’s fingers had long been observed,
but such observations lacked any understanding of the

Galton wrote about the technique . _ . . . . ..
g intrinsic value of a human fingerprint. A somewhat similar

devising a classification system. situation prevailed with respect to bloodstain evidence. For

a long time it could not be proved that a suspected stain
was in fact blood; when it could, its presence would be explained by alleging the source
to be that of a chicken or other animal. Prior to 1901, such allegations could neither be
proved nor disproved; then, a German, Paul Uhlenhuth, discovered the precipitin test for
distinguishing human blood from animal blood. In the field of firearms identification,
it was not until 1923 that Calvin Goddard, an American, developed (with others) the
comparison microscope; it helped to determine whether a particular gun fired a bullet or
cartridge found at a crime scene.

These scientific developments, when applied to the examination of physical evidence,
pointed to the need for properly equipped crime laboratories. In 1910 the first police labora-
tory was established by Edmond Locard in Lyon, France. In the United States it ultimately
led, in the mid-1920s to early 1930s, to the installation of crime laboratories in a few of
the larger cities. In Washington, DC, one was established in the Bureau of Investigation
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(renamed the Federal Bureau of Investigation in 1935). The expansion of crime laboratories
proceeded slowly: by 1968, there still were none within the borders of 17 (mostly western)
states. The availability of Law Enforcement Assistance Administration (LEAA) funds,
however, soon permitted each state to install a crime laboratory. In California, a university
program in criminalistics (a term coined by Hans Gross), coupled with strong support from
the law enforcement community, led to the greatest proliferation of county laboratories
in this country. With his research contributions and leadership of the program at the
University of California, Professor Paul L. Kirk must be viewed as one of the few major
figures in the field of criminalistics. In the Midwest, another major figure, Professor Ralph
E. Turner, integrated criminalistics with the teaching of criminal investigation at Michigan
State University’s strong police/law enforcement program, turning out criminalists to serve
that area of the country.

In the 1970s research was undertaken that examined the proficiency of crime labora-
tories in the United States in examining common types of physical evidence: bloodstains,
bullets and cartridge cases, controlled substances, latent fingerprints, hair, glass, paint,
and other types of evidence. Many laboratories did not perform well; they made errors in
identifying substances and in determining if two or more objects/evidence shared a common
origin. This research continues to this day (Collaborative Testing Services), and proficiency
testing has become an integral part of most crime laboratory quality assurance procedures.
It is one way in which laboratories attempt to ensure their examiners’ routine work is of the
highest quality. Most laboratories in the nation seek to meet accreditation standards that
are sponsored by the American Society of Crime Laboratory Directors.

Although the nation’s crime laboratories have made dramatic improvements over the
years, problems persist. Many of the problems are the result of laboratories being placed
within law enforcement organizations that either do not devote adequate resources to these
enterprises or pressure scientists to provide them with results that match their conclusions.
Laboratories must have the resources to examine evidence in a timely manner and to hire
personnel that possess the equipment, training, and research opportunities to ensure
quality scientific work. Even though the science is progressing, there are still individuals
within certain laboratories who lack proper scientific credentials. Laboratories must also
be independent operations that are allowed to pursue investigations of evidence without
interference and are free to report results—even if they show a prime suspect is uninvolved
in the crime. There have been many instances brought to the public’s attention in recent
years in which forensic examiners have been too eager to assist police investigators and have
cut corners or compromised high scientific standards.

Forensic medicine, the other main branch of forensic science, developed outside the
control of police agencies. For this reason and because it otherwise contributes to the
general well-being, forensic medicine evolved sooner and grew more quickly, remaining well
ahead of criminalistics. This was the state of affairs until the 1960s when both branches
benefited from the infusion of federal funds. Just the same, forensic medicine and its
subdivisions are largely, but not exclusively, concerned with homicide; their use within the
totality of criminal investigation is more limited than is that of criminalistics. Owing to
the importance attached to homicide, however, forensic medicine is of vital significance to
the criminal investigator.

The field of forensic medicine has evolved through ongoing research and by the move
away from the “coroner” system that involved autopsies conducted by medical doctors with
lictle experience in handling suspicious deaths. Today, most medical examiners are schooled
in pathology and devote their full time to the profession.
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TRENDS IN INVESTIGATION

The influences of developments in transportation (the automobile), communications
(telephone, radio, computers), and forensic science changed the practice of criminal
investigation over the past century. The rapid pace of more recent modifications in virtu-
ally all aspects of American society have contributed directly to the many changes in law
enforcement, not the least of which have been in the area of investigating crime. It has been
more than 40 years since publication of the President’s Crime Commission Report in 1968,
and the infusion of billions of federal, state, and local funds to the criminal justice system.
Policing has changed dramatically, due in no small part to higher education, training, and
research. Improved management, salaries, and professionalism have characterized much of
the past two decades.

The following chapters address the many aspects of conducting a criminal investigation,
but it is important to recognize that as society changes it is incumbent on the investigator
to stay abreast of this impact on policing. As sophisticated information systems become
prevalent, the long-term implications are indicated by the proposed (but disputed) reforms
of the investigative process suggested by Greenwood and Petersilia: “Increase the use of
information processing systems in lieu of investigators.”"!

Although technology is now commonly used in police work, its ultimate contribution
is only beginning to be realized. Sophisticated electronic information systems are having a
major effect on case investigations: helping the detective cull a quantity of data efficiently
and effectively; providing clues and identifying potential suspects; making it possible to
prepare reports quickly and assemble evidence for presentation in court. Present technology
allows for the transfer of photographs, fingerprints, and other forms of visual information
through networks. Technology makes it possible for an investigator to carry a small “note-
book” computer containing thousands of pages of information that can be called up and
utilized. For example, “mug shot” presentations can now be utilized in the field.

On the international level, the need for enhanced computer systems increases as the
world becomes smaller owing to rapid global travel. Computerized databases are critical
in combating terrorism and fraud. INTERPOL, the International Police Organization,
acknowledged this by significantly upgrading its computer systems. The United Nations
also views the goal of worldwide computerization as crucial. Indeed, large criminal syn-
dicates and those involved in “enterprise crime” are in many respects much further ahead
in their use of computer technology than are many law enforcement agencies. The use of
artificial intelligence is also being adapted to criminal investigation,

The scrutiny of the criminal investigation process by police administrators, researchers,
and scholars has also been important. A serious dialogue between practitioners and research-
ers is a valuable result of such scrutiny.’? Research across the spectrum of the behavioral and
information sciences holds great promise for improvement in the investigative function.
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CHAPTER 2

PHYSICAL EVIDENCE

Development, Interpretation,
Investigative Value

FORENSIC SCIENCE

The word forensic is derived from the Latin forensis, meaning “forum.” A town square
or marketplace in ancient cities, the forum was the arena of discussion and disputation in
judicial and other public matters. As society became more complex, disputes were argued
and settled in formally organized courts. Today, the term forensic still applies to and is used
in courts of law or public discussion and debate. Forensics, a fairly new, all-encompassing
term, characterizes the scientific examination of evidence. Owing largely to television shows
and motion pictures, the term is now generic and part of the vocabulary of the average per-
son—and, therefore, jurors. At least two major branches of forensic science are recognized,
the most obvious being criminalistics and forensic medicine. Each has several subdivisions.
The less obvious branches of forensic medicine will be discussed later in this chapter.

CRIMINALISTICS FORENSIC MEDICINE
Drug Analysis/Toxicology Anthropology
Instrumental Chemistry Serology
Firearms and Toolmarks Toxicology
Questioned Documents Odontology
Fingerprints/Footprints/Lip Prints Psychiatry
Photography

Forensic Biology/DNA (deoxyribonucleic acid)
Trace Evidence

Imprint Evidence

Digital Evidence

Crime Scene Reconstruction

The purpose of this chapter is to further the reader’s understanding of the principles

involved in converting physical clues into evidence that has investigative or probative
value—or both. The help given to law enforcement by the work of forensic laboratories is
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treated later in the chapter. Discussed later are the most common kinds of clue materials
to be found at crime scenes (in terms of the information provided the investigator if they
are examined by a forensic scientist). DNA analysis, having obtained major acceptance in
the criminal justice system, is treated at some length.

Criminalistics: The Development
and Interpretation of Physical Evidence

Criminalistics, the branch of forensic science concerned with the recording, scientific
examination, and interpretation of the minute details to be found in physical evidence, is
directed toward the following ends:

1. To identify a substance, object, or instrument.

2. To establish a connection between physical evidence, the victim, the
suspect, and potential crime scenes.

3. To reconstruct how a crime was committed and what happened at the
time it was being committed. To get at the details regarding the analy-
sis of bloodstain patterns (distribution, location, size, and shape) or to
determine the trajectory of a bullet and gun-to-target range, training
and experience is a must.

4. To protect the innocent by developing evidence that may exonerate
a suspect.

5. To provide expert testimony in court.

Occasionally, those minute details are visible to the naked eye; more often, scientific
instruments must be used to make them so. In either circumstance, they must be evaluated
and interpreted by the criminalist as to their investigative significance for the detective and
their probative significance for the jury (or judge in a nonjury trial).

Report of the National Academy of Sciences

At the end of 2005 the United States Congress passed the Science, State, Justice, Com-
merce, and Related Agencies Appropriation Act of 2006, which authorized the National
Academy of Sciences to conduct a study of forensic science." This legislation, based on a
Senate report, directed the Attorney General to provide funding to establish an independent
Forensic Science Committee consisting of: members of the forensics community represent-
ing operational crime laboratories, medical examiners, and coroners; legal experts; and other
scientists as determined appropriate.?

The Senate Report, released in 2008, instructed and charged the committee with the
following responsibilities:

(1) assess the present and future resource needs of the forensic science
community, to include State and local crime labs, medical examiners,
and coroners;

(2) make recommendations for maximizing the use of forensic technologies
and techniques to solve crimes, investigate deaths, and protect the public;



3)

(4)

The study was conducted through committee hearings and deliberations and repre-
sented the most comprehensive national study of forensic science ever undertaken in the
United States. The summary report indicated that the following issues were addressed:
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identify potential scientific advances that may assist law enforcement
in using forensic technologies and techniques to protect the public;

make recommendations for programs that will increase the number of
qualified forensic scientists and medical examiners available to work
in public crime laboratories;

disseminate best practices and guidelines concerning the collection and
analysis of forensic evidence to help ensure quality and consistency in
the use of forensic technologies and techniques to solve crimes, inves-
tigate deaths, and protect the public;

examine the role of the forensic community in the homeland security
mission;

[examine] interoperability of Automated Fingerprint Information
Systems [AFIS]; and

examine additional issues pertaining to forensic science as determined
by the Committee.’

(a) the fundamentals of the scientific method as applied to forensic
practice—hypothesis generation and testing, falsifiability and
replication, and peer review of scientific publications;

(b) the assessment of forensic methods and technologies—the col-
lection and analysis of forensic data; accuracy and error rates
of forensic analyses; sources of potential bias and human error
in interpretation by forensic experts; and proficiency testing of
forensic experts;

(c) infrastructure and needs for basic research and technology assess-
ment in forensic science;

(d) current training and education in forensic science;
(e) the structure and operation of forensic science laboratories;
(f)  the structure and operation of the coroner and medical examiner
systems;
(g) budget, future needs, and priorities of the forensic science com-
munity and the coroner and medical examiner systems;
(h) the accreditation, certification, and licensing of forensic science
operations, medical death investigation systems, and scientists;
(i)  Scientific Working Groups (SWGs) and their practices;
(j) forensic science practices—pattern/experience evidence
* fingerprints (including the interoperability of AFIS)
e firearms examination
e toolmarks
e bite marks
*  impressions (tires, footwear)
e  bloodstain pattern analysis
e handwriting
e hair
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*  analytical evidence
« DNA
*  coatings (e.g., paint)
e chemicals (including drugs)
*  materials (including fibers)
e fluids
e serology
e fire and explosive analysis
*  digital evidence;
(k) the effectiveness of coroner systems as compared with medical
examiner systems;
(1) the use of forensic evidence in criminal and civil litigation—

¢ the collection and flow of evidence from crime scenes to
courtrooms

e the manner in which forensic practitioners testify in court
e cases involving the misinterpretation of forensic evidence
e the adversarial system in criminal and civil litigation
*  lawyers’ use and misuse of forensic evidence
*  judges’ handling of forensic evidence;
(m) forensic practice and projects at various federal agencies, including
NIST, the FBI, DHS, U.S. Secret Service, NIJ, DEA, and DOD;
(n) forensic practice in state and local agencies;
(o) nontraditional forensic service providers; and

(p) the forensic science community in the United Kingdom.*

The final report consists of 13 recommendations, based on expert testimony and other
materials included representation from: “federal agency officials; academics and research
scholars; private consultants; federal, state, and local law enforcement officials; scientists;
medical examiners; a coroner; crime laboratory officials from the public and private sectors;
independent investigators; defense attorneys; forensic science practitioners; and leadership
of professional and standard setting organizations.”” Their recommendations include:

RECOMMENDATION 1:

To promote the development of forensic science into a mature field of multidisciplinary

research and practice, founded on the systematic collection and analysis of relevant data,
Congress should establish and appropriate funds for an independent federal entity, the
National Institute of Forensic Science (NIFS). NIES should have a full-time administrator
and an advisory board with expertise in research and education, the forensic science disci-
plines, physical and life sciences, forensic pathology, engineering, information technology,
measurements and standards, testing and evaluation, law, national security, and public
policy. NIES should focus on:

(a) establishing and enforcing best practices for forensic science
professionals and laboratories;
(b) establishing standards for the mandatory accreditation of forensic

science laboratories and the mandatory certification of forensic
scientists and medical examiners/forensic pathologists—and
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identifying the entity/entities that will develop and implement
accreditation and certification;

promoting scholarly, competitive peerreviewed research and
technical development in the forensic science disciplines and
forensic medicine;

developing a strategy to improve forensic science research and
educational programs, including forensic pathology;

establishing a strategy, based on accurate data on the forensic
science community, for the efficient allocation of available funds
to give strong support to forensic methodologies and practices in
addition to DNA analysis;

funding state and local forensic science agencies, independent
research projects, and educational programs as recommended in
this report, with conditions that aim to advance the credibility
and reliability of the forensic science disciplines;

overseeing education standards and the accreditation of forensic
science programs in colleges and universities;

developing programs to improve understanding of the forensic sci-
ence disciplines and their limitations within legal systems; and
assessing the development and introduction of new technologies in

forensic investigations, including a comparison of new technolo-
g g
gies with former ones.

RECOMMENDATION 2:

The National Institute of Forensic Science (NIFES)... in consultation with its advisory
board, should establish standard terminology to be used in reporting on and testifying about
the results of forensic science investigations. Similarly, it should establish model laboratory
reports for different forensic science disciplines and specify the minimum information that
should be included. As part of the accreditation and certification processes, laboratories and
forensic scientists should be required to utilize model laboratory reports when summarizing

the results of their analyses.

RECOMMENDATION 3:

Research is needed to address issues of accuracy, reliability, and validity in the forensic
science disciplines. The National Institute of Forensic Science (NIES) should competitively

fund peer-reviewed research in the following areas:

(a)
(b)

Studies establishing the scientific bases demonstrating the validity
of forensic methods.

The development and establishment of quantifiable measures of
the reliability and accuracy of forensic analyses. Studies of the reli-
ability and accuracy of forensic techniques should reflect actual
practice on realistic case scenarios, averaged across a representa-
tive sample of forensic scientists and laboratories. Studies also
should establish the limits of reliability and accuracy that analytic
methods can be expected to achieve as the conditions of forensic
evidence vary. The research by which measures of reliability and
accuracy are determined should be peer reviewed and published
in respected scientific journals.
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(c) The development of quantifiable measures of uncertainty in the
conclusions of forensic analyses.

(d) Automated techniques capable of enhancing forensic technologies.

RECOMMENDATION 4:

To improve the scientific bases of forensic science examinations and to maximize
independence from or autonomy within the law enforcement community, Congress should
authorize and appropriate incentive funds to the National Institute of Forensic Science
(NIEFS) for allocation to state and local jurisdictions for the purpose of removing all public
forensic laboratories and facilities from the administrative control of law enforcement
agencies or prosecutors’ offices.

RECOMMENDATION 5:

The National Institute of Forensic Science (NIFS) should encourage research programs
on human observer bias and sources of human error in forensic examinations. Such pro-
grams might include studies to determine the effects of contextual bias in forensic practice
(e.g., studies to determine whether and to what extent the results of forensic analyses are
influenced by knowledge regarding the background of the suspect and the investigator’s
theory of the case). In addition, research on sources of human error should be closely
linked with research conducted to quantify and characterizethe amount of error. Based
on the results of these studies, and inconsultation with its advisory board, NIFS should
develop standard operating procedures (that will lay the foundation for model protocols)
to minimize, to the greatest extent reasonably possible, potential bias and sources of human
error in forensic practice. These standard operating procedures should apply to all forensic
analyses that may be used in litigation.

RECOMMENDATION 6:

To facilitate the work of the National Institute of Forensic Science (NIFS), Congress
should authorize and appropriate funds to NIFS to work with the National Institute of
Standards and Technology (NIST), in conjunction with government laboratories, univer-
sities, and private laboratories, and in consultation with Scientific Working Groups, to
develop tools for advancing measurement, validation, reliability, information sharing, and
proficiency testing in forensic science and to establish protocols for forensic examinations,
methods, and practices. Standards should reflect best practices and serve as accreditation
tools for laboratories and as guides for the education, training, and certification of profes-
sionals. Upon completion of its work, NIST and its partners should report findings and
recommendations to NIFES for further dissemination andimplementation.

RECOMMENDATION 7:

Laboratory accreditation and individual certification of forensic science professionals
should be mandatory, and all forensic science professionals should have access to a certifica-
tion process. In determining appropriate standards for accreditation and certification, the
National Institute of Forensic Science (NIFS) should take into account established and rec-
ognized international standards, such as those published by the International Organization
for Standardization (ISO). No person (public or private) should be allowed to practice in a
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forensic science discipline or testify as a forensic science professional without certification.
Certification requirements should include, at a minimum, written examinations, supervised
practice, proficiency testing, continuing education, recertification procedures, adherence to
a code of ethics, and effective disciplinary procedures. All laboratories and facilities (public
or private) should be accredited, and all forensic science professionals should be certified,
when eligible, within a time period established by NIFES.

RECOMMENDATION 8:

Forensic laboratories should establish routine quality assurance and quality control
procedures to ensure the accuracy of forensic analyses and the work of forensic practitioners.
Quality control procedures should be designed to identify mistakes, fraud, and bias; con-
firm the continued validity and reliability of standard operating procedures and protocols;
ensure that best practices are being followed; and correct procedures and protocols that
are found to need improvement.

RECOMMENDATION 3:

The National Institute of Forensic Science (NIES), in consultation with its advisory
board, should establish a national code of ethics for all forensic science disciplines and
encourage individual societies to incorporate this national code as part of their professional
code of ethics. Additionally, NIFS should explore mechanisms of enforcement for those
forensic scientists who commit serious ethical violations. Such a code could be enforced
through a certification process for forensic scientists.

RECOMMENDATION 10:

To attract students in the physical and life sciences to pursue graduate studies in
multidisciplinary fields critical to forensic science practice, Congress should authorize
and appropriate funds to the National Institute of Forensic Science (NIES) to work with
appropriate organizations and educational institutions to improve and develop graduate
education programs designed to cut across organizational, programmatic, and disciplinary
boundaries. To make these programs appealing to potential students, they must include
attractive scholarship and fellowship offerings. Emphasis should be placed on developing
and improving research methods and methodologies applicable to forensic science practice
and on funding research programs to attract research universities and students in fields
relevant to forensic science. NIFS should also support law school administrators and
judicial education organizations in establishing continuing legal education programs for
law students, practitioners, and judges.

RECOMMENDATION 11:

To improve medicolegal death investigation:

(a) Congress should authorize and appropriate incentive funds to
the National Institute of Forensic Science (NIES) for alloca-
tion to states and jurisdictions to establish medical examiner
systems, with the goal of replacing and eventually eliminating
existing coroner systems. Funds are needed to build regional
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(b)

()

(d)

()

(f)

medical examiner offices, secure necessary equipment, improve
administration, and ensure the education, training, and staffing
of medical examiner offices. Funding could also be used to help
current medical examiner systems modernize their facilities to
meet current Centers for Disease Control and Prevention-recom-
mended autopsy safety requirements.

Congress should appropriate resources to the National Institutes of
Health (NIH) and NIES, jointly, to support research, education,
and training in forensic pathology. NIH, with NIES participation,
or NIES in collaboration with content experts, should establish a
study section to establish goals, to review and evaluate proposals in
these areas, and to allocate funding for collaborative research to be
conducted by medical examiner offices and medical universities. In
addition, funding, in the form of medical student loan forgiveness
and/or fellowship support, should be made available to pathology
residents who choose forensic pathology as their specialty.

NIES, in collaboration with NIH, the National Association of
Medical Examiners, the American Board of Medicolegal Death
Investigators, and other appropriate professional organizations,
should establish a Scientific Working Group (SWG) for forensic
pathology and medicolegal death investigation. The SWG should
develop and promote standards for best practices, administration,
staffing, education, training, and continuing education for com-
petent death scene investigation and postmortem examinations.
Best practices should include the utilization of new technologies
such as laboratory testing for the molecular basis of diseases and
the implementation of specialized imaging techniques.

All medical examiner offices should be accredited pursuant to
NIFS-endorsed standards within a timeframe to be established
by NIFS.

All federal funding should be restricted to accredited offices that
meet NIFS-endorsed standards or that demonstrate significant
and measurable progress in achieving accreditation within pre-
scribed deadlines.

All medicolegal autopsies should be performed or supervised by a
board certified forensic pathologist. This requirement should take
effect within a timeframe to be established by NIES, following

consultation with governing state institutions.

RECOMMENDATION 12:

Congress should authorize and appropriate funds for the National Institute of Forensic
Science (NIFS) to launch a new broad-based effort to achieve nationwide fingerprint data
interoperability. To that end, NIFS should convene a task force comprising relevant experts
from the National Institute of Standards and Technology and the major law enforcement
agencies (including representatives from the local, state, federal, and, perhaps, international

levels) and industry, as appropriate, to develop:

(a)

standards for representing and communicating image and
minutiae data among Automated Fingerprint Identification
Systems. Common data standards would facilitate the sharing
of fingerprint data among law enforcement agencies at the local,
state, federal, and even international levels, which could result in
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more solved crimes, fewer wrongful identifications, and greater
efficiency with respect to fingerprint searches; and

(b) baseline standards—to be used with computer algorithms— to
map, record, and recognize features in fingerprint images, and a
research agenda for the continued improvement, refinement, and
characterization of the accuracy of these algorithms (including
quantification of error rates).

RECOMMENDATION 13:

Congress should provide funding to the National Institute of Forensic Science (NIES)
to prepare, in conjunction with the Centers for Disease Control and Prevention and the

Federal Bureau of Investigation, forensic scientists and crime scene investigators for their
potential roles in managing and analyzing evidence from events that affect homeland
security, so that maximum evidentiary value is preserved from these unusual circumstances
and the safety of these personnel is guarded. This preparation also should include planning
and preparedness (to include exercises) for the interoperability of local forensic personnel
with federal counterterrorism organizations.

Undoubtedly, one the most far-reaching conclusions of the committee is that a new inde-
pendent federal agency should be established, meeting the following minimum criteria:

* It must have a culture that is strongly rooted in science, with strong ties

to the national research and teaching communities, including federal
laboratories.

It must have strong ties to state and local forensic entities as well as to
the professional organizations within the forensic science community.

It must not be in any way committed to the existing system, but should
be informed by its experiences.

It must not be part of a law enforcement agency.

It must have the funding, independence, and sufficient prominence to
raise the profile of the forensic science disciplines and push effectively
for improvements.

It must be led by persons who are skilled and experienced in develop-
ing and executing national strategies and plans for standard setting;
managing accreditation and testing processes; and developing and
implementing rulemaking, oversight, and sanctioning processes.”

A copy of the report, “Strengthening Forensic Science in the United States: A Path
Forward,” should be read by all those involved in or interested in the field of forensic
science. It can be obtained from the National Academy of Sciences. See http://www.nap.
edu/catalog/12589.html.

Basic Concepts—Details in Physical Evidence
What Are They?

The details that may be found in physical evidence are best illustrated by examples
from actual cases and some by line drawings (see Figures 2.1-2.7). With evidence such
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Island ridge
Dot

Spur
Bifurcation
Bifurcation

. Ridge ending

Spur

Dot

Island ridge
Spur

Ridge ending

Figure 2.1
An inked fingerprint with some ridge line details marked.

as fingerprints, these details are given specific
names (e.g., ridge ending, bifurcation, short
ridge); with bullets, cartridge castings, or tool
marks, a more general descriptive term is
used—striations. Essentially a series of roughly
parallel lines of varying width, depth, and
separation, striations are scratch marks caused
by irregularities or a lack of microfine smooth-
ness on the barrel of a gun, head of a firing
pin, or working face or edge of a tool. In DNA
fingerprinting and emission spectrography,
striations are like a bar pattern similar to the
line codes a supermarket register scans to
record sales. Digital imaging, used more com-
monly in fingerprint analyses today, provides
the capability to search on single digits (fin-
gerprints) in large databases. This technology
has now been adopted in all states. Wich evi-
dence like paing, hair, grease, and glass, the
chemical composition (qualitative and quan-
titative) provides the significant details. Par-
ticularly important are those chemical

elements present in trace amounts resulting from accidental impurities, secondary

transfer, or environmental conditions.

Morphology

With some types of evidence, the
general term morphology describes the
structure and shape (or form)—hence,
the details. Figure 2.5 illustrates the mor-
phology of a screwdriver, the tip of which
was broken during the commission of a
burglary. In the examination of an under-
garment for a suspected seminal stain, the
presence of at least one intact spermato-
zoon, identifiable under the microscope by
its structure and form, helps to corroborate
a charge of rape. In addition, the jigsaw-
puzzle fit of several pieces of evidence—for
example, the glass fragments of a broken
automobile headlight (or radiator grill)
in a hit-and-run homicide—illustrates
morphological details effectively put to
work in criminalistics (see Figure 2.6).
Figure 2.7 is another illustration of the
morphological linking of crime scene
evidence to a suspected source.

Ilustration of
individual characteristics

Types of individual
characteristics

Ending ridge

Fork (bifurcation)

Island ridge or
short ridge

hil

|

Dot [ ]

Bridge

Spur

Eye (island)

Double bifurcation

Trifurcation

A
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Figure 2.2

Examples of individual characteristics (Galton minutiae or ridge line

details) used to individualize a fingerprint—Ilatent or inked.
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Figure 2.3

Striations and bar code patterns. Such
details are used to analyze, compare, and
identify some kinds of physical evidence
from a crime scene (Q) with physical evi-
dence from a suspect (K). A. Striations left
by a tool used as a jimmy on a safe. B.
Striations on the breech face of a revolver
left on the head of a cartridge fired in a
suspect’s weapon (K). The vertical dividing
line in the middle separates images K and
Q as seen in the comparison microscope.
C. Line bar code pattern or spectrogram
of the chemical element iron. Each metal
trace impurity in a clue material provides
a different spectrogram when analyzed by
the spectrograph. D. A DNA bar code
pattern revealed through analysis of bio-
logical specimens.

K (known)
Q(questioned)

Figure 2.4
Tool mark striations left by a knife on the end(s) of a hose that
was connected to an illicit still.
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Figure 2.5

The irregularity in shape of the broken tip of a screwdriver is a
morphological detail used to link a jimmy impression left on a
doorjamb at the scene of a burglary to a suspect’s screwdriver.

Figure 2.2D, courtesy, Mark D. Stolorow, Cellmark Diagnostics, Germantown, MD

Clark Boardman Co., Ltd. and the Santa Ana Police Department, Santa Ana, CA
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How Are They Developed?

LISURS The means now at the disposal of the crimi-
i nalist to make visible the forensic details in physi-
: . cal evidence include the altering of contrast and
- the use of optical and analytical instruments.
<Al
. Contrast

o The most familiar way to bring out details
% is by altering contrast. One method uses black
g or white powder to process a crime scene for
3 fingerprints. With the possible exception of small
gv children, people seldom leave visible fingerprints
ia_' after touching an object; therefore, the indistinct
g image or latent print must be converted to one
= that can be seen. This is achieved by “dusting” it
% with black or white fingerprint powder, the color
% of the object dictating the choice of powder: on
5 St y a white kitchen appliance, black powder; on a
S ANEE - - green bottle, white powder. The latent fingerprint
o BT B3 = = developed by dusting will contrast with the object
% ! i i N w - onwhichitislocated. Current techniques utilize
g UREREEE. RN BRI + fluorescent powders or dyes used in conjunction

o BE—— 1 w ¥R ich alternate light sources.
g g" ' Photography is another well-known means of
|5 enhancing contrast. The type of film (emulsion)
2 and developer, illumination (oblique lighting and

Figure 2.6 filters), enlarger, and photographic paper can all
The morphological or jigsaw puzzle fit of the crime scene glass  affect contrast. The criminalist is generally con-
lens fragments (B-1 through B-4) with a piece of headlight lens R . . .
O cerned with increasing contrast, but occasionally it
removed from a car suspected in a hit-and-run case. .
must be reduced. If so, the process is reversed and
many of the same means that enhance contrast are then employed to decrease it. With the
advent of digital enhancements, common software programs are capable of performing a wide
variety of contrast and layer enhancements.

Optical Instruments

Invaluable optical devices, the micro-
scope and camera make details visible that
are difficult, or even impossible, to see with
the unaided eye. Mere enlargement, how-
ever, is not enough: there must be enlarge-
ment with resolution. This term describes
the ability of a microscope or camera lens to
separate what, to the unaided eye, appears

to be one object (or point) into two or more
objects (or points), and thus yield details &5

not perceptible in any other way. It might ~ Figure 2.7

. . . A photomacrograph depicting the morphological detail and conse-
be easier to understand this concept if the quently a physical match between a piece of automobile grill (bottom)

reader imaginCS he or she is IOOking down  witha piece of metal found at the scene of a hit-and-run accident.
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a railroad track. At some distant spot the rails will appear to converge. With binoculars,
however, this spot can be separated into two objects (the rails), the lenses having given an
enlarged image with resolution.

It is possible to have enlargement or magnification without resolution. For example,
in the enlargement of a fingerprint negative made with a fingerprint camera, no details
other than those present in the negative can be reproduced. The term 1 to 1 (1:1) describes
the size of the image produced on a negative by the fingerprint camera lens. If larger than
life-size—2 to 1 or greater—it is termed a photomacrograph (not to be confused with a
photomicrograph, i.e., a photograph of an object as seen in the eyepiece of a microscope).
Both photomacrographs and photomicrographs furnish resolution of details, and though
the practical limit of photomacrography is about 25 to 1, it is still a powerful tool in the
hands of the criminalist. Much physical evidence, fortunately, yields the necessary details at
magnifications between 2x and 10x. An alternate light source (ALS) is an instrument that
allows investigators to examine a crime scene or evidence with light of varying wavelengths.
ALS units are very effective at finding biological fluids and various other trace materials.
In recent years these units have become portable and affordable, allowing both labs and
crime scene units daily access to them.

Analytical Instruments

The need for quality control in World War II weapons production brought unique
scientific analytical instruments (heretofore found only in isolated university laboratories)
to the commercial arena. Coupled with the vast financial support given to science after the
war, this development greatly enhanced the capabilities of forensic laboratories to examine
clue materials. Samples considerably smaller than those required by traditional wet chemis-
try—with its emphasis on test tubes, beakers, and flasks—could now be analyzed. Available
clue material at a crime scene being limited, such instrumentation was particularly suited
to the needs of the criminal investigator. Today, the problem of the small-sized specimen
is mitigated owing to the development and availability of:

Spectrophotometers
Ultraviolet
Visible
Infrared
Atomic Absorption (AA)

Emission Spectrograph
Arc Excitation Method
Laser Excitation Method
Inductively Coupled Plasma (ICP)Spectrometry

Mass Spectrograph (MS)
X-ray Diffraction (XRD)
Neutron Activation Analysis (NAA)

Scanning Electron Microscope/Energy
Dispersive X-Ray (SEM/EDX)

Chromatography

Liquid Chromatography (LC)
Gas Chromatography (GC)
Gas Liquid Chromatography (GLC)
Thin Layer Chromatography (TLC)
Electrophoresis

Capillary Electrophoresis

33
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The mere mention of such instruments makes them seem formidable and intimidating,
but the criminal investigator need not understand how they work; after all, tuning a radio
hardly requires a grasp of physics and electronics. It is sufficient to know their capabilities:
that analytical instruments can furnish essential qualitative and/or quantitative details
about a substance. Interpreting the investigative and probative value of this information is
another role the criminalist ultimately fills for the detective, jury, and judge.

There are two major classes of instruments—destructive and nondestructive. The
destructive class consumes the sample during analysis; the nondestructive does not alter the
sample, leaving it available for further instrumental analysis or for presentation as evidence
in court. If applicable, nondestructive methods should be tried first. For each instrument,
Table 2.1 summarizes the type of clue material that can be analyzed, whether or not it is
destroyed by the method, and what kind of information can result.

Perhaps the terms organic and inorganic in Table 2.1 need review. An organic substance
is one that contains carbon; all other substances are inorganic. Table 2.2 lists clue materials
in accordance with this chemical dichotomy. Because there are more than 90 chemical
elements besides carbon, it may surprise the reader to learn that organic substances are far
more common than inorganic. Materials comprising a mixture rather than a single chemical
substance are listed in both categories.

Table 2.1
Instrumental Methods: Type of Sample—How Effected and Information Acquired
TYPE OF EFFECT
INSTRUMENT SUBSTANCE ON SAMPLE INFORMATION
Qualitative | Quantitative
SPECTROPHOTOMETERS
Infrared (IR) Organic compounds Nondestructive Yes Difficult
Visible Organic compounds, Nondestructive No Yes
inorganic elements
Ultraviolet (UV) Organic compounds, Nondestructive No Yes
inorganic elements
Atomic Absorption (AA) Inorganic elements Destructive No Yes
SPECTROGRAPH
Arc excitation Inorganic elements Destructive Yes Yes
Laser excitation Inorganic elements Destructive Yes Semi-
quantitative
Mass Organic compounds Destructive Yes Difficult
X-RAY DIFFRACTION Cyrstalline substances Nondestructive Yes No
(organic and inorganic)

NEUTRON ACTIVATION (NAA) | Inorganic elements Nondestructive Yes Yes
SCANNING ELECTRON Organic compounds, Nondestructive NA NA
MICROSCOPE (SEM) inorganic elements
SEM coupled to an X-ray Inorganic elements Nondestructive Yes Difficult
dispersive analyzer (EDX)
CHROMATOGRAPHY

Gas-liquid (GLC) Organic compounds Nondestructive Yes Yes

Thin Layer (TLC) Organic compounds Nondestructive Yes Difficult

Electrophoresis Organic (large biomolecules) Nondestructive Yes Difficult
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Some Examples of Clue Materials Characterized as Organic or Inorganic Substances
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ORGANIC

Petroleum products (arson accelerants)
Gunpowder and gunshot residue
Controlled substances and other drugs:

Heroin, morphine, cocaine, and so on
Marijuana

LSD and other hallucinogens
Phenobarbital and other barbiturates
Benzedrine and other amphetamines
Valium and other tranquilizers

Ethyl alcohol

Explosives

Hair and polymer fibers (e.g., nylon, Dacron)
Paint (some constituents)

Dyes in gasoline, cosmetics, and some inks
Poisons (e.g., digitalis, strychnine)
Biological fluids (e.g., proteins and enzymes)
Plastics (e.g., automobile tail lights)

INORGANIC
Dirt
Gunpowder and gunshot residue (e.g., lead, antimony,
and barium)

Hair (trace elements)

Poisons (e.g., arsenic, mercury)

Paint (some constituents)

Glass (e.g., windows, automobile headlights)
Safe-lining material

The instruments of most significant value would seem to be the gas chromatograph

in combination with the mass spectrometer (GC/MS), the scanning electron microscope
(SEM), and capillary electropheresis for DNA analysis. Many listed in Table 2.1 are costly;
only large forensic laboratories are likely to have all of them. Once acquired, their operation

may have some handicaps, for clue material must be in an acceptable form. In arson cases,
for example, the spectrometer (IR) can identify the organic liquid employed to accelerate
the spread of the fire, but the sample must be free of water (which fogs the salt optics of the
instrument). Firefighters battling a blaze cannot concern themselves with the criminalist’s

needs; consequently, additional painstaking work is created for the analyst because of the

copious applications of water necessary to douse the flames.

Nevertheless, there are great advantages attached to these advanced analytical methods:

1.

The sample may often be preserved for future use as evidence, many of
these instruments being nondestructive.

A permanent record is obtained for presentation in court, in the form of
a photograph, chart on graph paper, or computer printout.

Personal error is minimized; one analyst’s results can be checked by another.
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4. A smaller amount of clue material is required than for wet chemistry.

5. Often more definitive results are obtained than from classical methods

of analysis.

6. The information (or details) provided by one instrument supplements
rather than duplicates what is provided by another instrument.

7. The instrument and techniques apply to the evidence. It is not the
nature of the crime that counts; it is the nature of the evidence.

Basic Concepts—Identification and Identity

Identification, a significant term in criminalistics, describes the classification process
by which an entity is placed in a predefined, limited, or restricted class. For example, if the
entity is a packet of white powder, the crime laboratory report on such evidence seized in a

Figure 2.8

Basic fingerprint patterns: arches, loops, and whorls.

narcotics arrest might read: “The powdered substance sub-
mitted in Case 123 contains heroin.” Two other examples:
If the physical evidence is a typed ransom note, the labora-
tory might inform the investigator that of all cameras, the
one used was in the Canon PowerShot class; if a bullet
(perhaps in a homicide case before a weapon is recovered),
the finding might be that it was fired from a .25 caliber
automatic pistol with a left twist and six lands.

In a rape case, the crime laboratory report might state
that the fiber found beneath the victim’s fingernail is a
naturally occurring filament (distinct from a synthetic) in
the class of human hair. However unequivocal this iden-
tification, it has not established that the physical evidence
originated from one singular origin exclusive of all others.
When it does, an identity has been established. However,
this could never be accomplished through microscopic
examination alone. DNA technology is opening up new
possibilities in this important aspect of the criminalist’s
work. An identity, therefore, extends the classification
process to the point at which the entity is in a class by
itself—a class of one. It has been individualized—effected
by comparing physical evidence discovered at the crime
scene with apparently similar evidence obtained from a
suspect (or defendant). The following will illustrate:

e The partial fingerprint found at the
crime scene matches the inked impres-
sion of the right ring finger of the suspect
(or defendant).

e The .25 caliber bullet retrieved by the
medical examiner from the deceased’s
body was fired from a Beretta .25 cali-
ber automatic pistol (Serial #01234C)
found in the possession of the suspect

(or defendant).
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A criminalist’s finding that a unique con-
nection existed between the victim or crime
scene and the suspect prompted Paul L. Kirk,
a major figure in the field, to define crimi-
nalistics as “the science of individualization.”®
Taken together, the details that uniquely
characterize the entity—that is, put it in a
class of one (by itself) and thereby establish
an identity—are called individual characteris-
tics. When a sufficient number of individual
characteristics in the crime scene evidence and
a specimen of known origin (the exemplar
obtained from a suspect) can be matched, the
criminalist is said to have developed associative
evidence and established an identity.

Figures 2.1 and 2.2 indicate the points of
identity (Galton details) that an expert uses to
establish and demonstrate that a latent crime
scene fingerprint and an inked record print
were made by the same finger—and no other
finger in the world. The general patterns of
fingerprints (whorls, loops, arches) are shown
in Figure 2.8; all fingerprints are divided into
the three major groups. Called class charac-
teristics, each can be subdivided further: loops
into ulnar and radial; arches into plain and
tented; whorls into six subgroups. Because a
fingerprint falls into one or the other, these
subcategories are also class characteristics.

Another illustration: the class character-
istics of rubber shoe heels include the name of
the manufacturer (e.g., Cat’s Paw, Florsheim),
the decorative pattern, and the heel size. The
individual characteristics found in or on a
heel (or tool) are those cuts, nicks, and gouges
acquired through wear (Figures 2.9 and 2.10).

There are rare occasions when an imprint
(sole, heel) is so unusual that its class charac-
teristic renders it of probative value in and of
itself. To illustrate, a bloody heel print (see Fig-
ure 2.11) was found on the walkway of murder
victim Nicole Simpson’s condominium. Its
distinctive pattern, an S-like waffle design,
was not in the FBI’s computerized shoe print
library or in any other country’s file (Japan
excepted). In due course, FBI agent William
Bodziak determined that it was designed
for Bruno Magli shoes. Being an expensive
Italian brand and a model marketed for only

3823 4 5 6 il

Figure 2.9
Impression found at a crime scene. The nicks, cuts, and gouges—the
details that individualize this heel—are marked.

Figure 2.10
Face of hammer head damaged by misuse. Nicks and gouges pres-
ent, as well as the shape (morphology) of the upper edge, provide
a basis for establishing an identity.

Clark Boardman Co., Ltd. and the Los Angeles Police Department

New York City Police Department
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two years in but 40 locations in the
United States and Puerto Rico, the
number sold was limited. Likewise,
the number of potential suspects
was limited to a crime scene print
estimated to be size 12: at most, 9
percent of the United States popula-
tion wears size 12 shoes.

Class characteristics come into
play when it is impossible to link a
suspect directly to the crime scene
or other physical evidence, and is
thus circumstantial. For example,
recovery of a pistol in possession
of a suspect that can be shown to
have the same characteristics as a
bullet recovered from the victim has

Figure 2.11
Bloody heel print found on the walkway outside of Nicole Brown Simpson’s probative value that, while not con-
condominium clusive, along with other evidence

can prove valuable. Therefore, a
class characteristic can have probative value and be utilized as evidence even though it is
not conclusive proof of a suspect’s involvement in the crime. (It is conclusive when class
characteristics are not the same, and an exclusion is concluded.)

So long as a Bruno Magli shoe was never recovered, there is no way of knowing whether the
apparent individual characteristics in Figure 2.11 are “real.” If they are real (that is, not altered
because of the concrete surface on which it was found or by other factors), then a criminalist
could have compared a suspect shoe (had there been one) with the crime scene imprint.

Unfortunately, the science of criminalistics has not yet evolved to the point at which
it is always possible to establish an identity. Consider the following statements in regard to
bloodstain and pubic hair evidence. Each illustrates a comparison that has greater probative
value than a mere identification, but less than a conclusion of an identity.

e This reddish brown stain on the suspect’s underwear contains group
AB blood of human origin.

e Approximately 5 percent or less of humanity has AB blood (groups A,
O, B, and AB being class characteristics). If a stain is AB, approximately
95 percent of the population is thereby eliminated as being suspect.

e The strand lodged beneath the rape victim’s fingernail matches in all
observable details the pubic hair specimen obtained from the suspect.

This last statement is open to misinterpretation. Does it mean that the strand is from
the defendant (suspect)? It might seem so to some. However, the informed defense attorney,
prepared to cross-examine rigorously, should not allow a jury to make this mistake. Until
recently, this was an accurate statement and if asked by defense counsel a criminalist would
explain and interpret what it meant—that it could be, but is not necessarily, the defendant’s
hair. The development of DNA short-tandem repeat (STR) technology now permits hair
to be individualized.

Table 2.3 summarizes class and individual characteristics in various types of evidence.
If the individual characteristics are the same, and are found in sufficient number each at the
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Table 2.3

Class and Individual Characteristics in Various Types of Evidence
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trifurcation

TYPE OF EVIDENCE CHARACTERISTICS
CLASS INDIVIDUAL
Example Example Visual Appearance
Fingerprints arches ridge ending, see Figs. 2.1 and

bifurcation, 2.2 for class

loops short ridge, characteristics
enclosure,

whorls dot, bridge, spur,

hand printing; cursive
printing

model letters of the
system used to teach
handwriting, i.e.,
peculiarities of letter
formation

Bullets and caliber; number of scratch marks or see Fig. 2.3B
Cartridges lands and grooves; striations in the

direction of twist or lands and grooves;

rifling casing head, firing pin
Handwriting school of handwriting; | any deviation from the

ﬂ for R
7 for g

cutting devices

or abuse; striations
are left by some tools
when drawn across

a suitable surface

Shoe impressions heel design; gouges, cuts and see Fig. 2.9
sole design; other marks acquired
manufacturer’s accidentally through
name wear

Tool impressions hammer nicks, dents, broken see Figs. 2.3A, 2.4,
screwdriver edges, and other 2.5,and 2.10
jimmy damage from misuse

same location, then two specimens under comparison may be judged an identity. What con-
stitutes a sufficient number is a judgment call, an integral part of the criminalist’s work.

The Role of the Crime Laboratory

The definition of criminalistics (given earlier) can be expanded by illustrating what

the laboratory does to assist the detective: namely, establish an element of the crime, link

the crime scene or victim to the criminal, and reconstruct the crime. For example, heroin

is proscribed by law, and alcohol is regulated. If the pertinent law is to apply, their pres-

ence in seized evidence must be established. The concept of identification is involved and

chemistry is needed to effect the determination. The presence of heroin or alcohol is an

element of the crime.
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Associative evidence, a nonlegal term, describes the aspect of laboratory work involving
the concept of identity (i.e., linking a subject to the crime scene or victim—such as by a
fingerprint). The most effective means of developing associative evidence are instrumental
chemistry, photomacrography, microscopy, other optical methods, and morphology.

Finally, the reconstruction of a crime has long been of interest to detectives. The FBI
Behavioral Science Unit uses the principles of psychology to reconstruct the criminal act.
Psychological profiling (see Chapter 4) provides investigative leads by evaluating intangible
evidence such as emotions apparently underlying a criminal act, a rapist’s remarks to the
victim, or interviews of witnesses.”!’

Throughout the years considerable debate has occurred in the courts when statements
of identity or “matches” have been preferred. These debates are frequently associated with
identification or pattern disciplines such as fingerprints, questioned documents, firearms
evidence, imprints, bite marks, and bloodstain pattern analysis. The forensic sciences report,
“Strengthening Forensic Science in the United States: A Path Forward,” stated, “it is clear
that change and advancement, both systemic and scientific, are needed in a number of foren-
sic science disciplines—to ensure reliability of the disciplines—to ensure reliability of the
disciplines, establish enforceable standards and promote bet practices and their consistent
application,” and many of the recommendations focused on issues of identification.

With so many advances in crime scene technology and laboratory analysis, crime
scene reconstruction has developed into an applied science that follows the guidelines of
scientific method. Thus, crime scene reconstruction has developed into a discipline reliable,
scientifically defensible, and able to meet scientific admissibility standards.

Are the Facts Consistent with the Story?

A crime is reconstructed for other equally important reasons; for example, to check
details provided by a suspect or witness against those disclosed by the crime scene examina-
tion. The laws of physics are helpful here: a bullet travels in a straight line (unless it ricochets
off a solid object); therefore, by sighting from the point of impact (on a wall) through the
bullet hole (in a window shade or sofa), it is possible to decide whether the shot indeed
came from the location claimed by a witness (or suspect).

Just as the laws of physics (and chemistry) apply when determining the distance
between victim and gun muzzle at time of firing, or whether the weapon had a hair trig-
ger, so too must spattered blood from a gunshot (or bludgeoned) victim obey the laws of
momentum, gravity, and surface tension. Accordingly, the inductive method (i.e., moving
from the specific to the general) can determine where the criminal stood to fire the shot
(or deliver the blows). Reconstruction also can find out: Was the window of a burglarized
warehouse broken from the outside to gain entrance or from the inside to conceal employee
theft? Was the driver killed when his motorcycle smashed into the telephone pole or was
he the victim of a hate crime—beaten to death, and the cycle subsequently damaged (by
running over it with an automobile) to simulate the effects of striking the pole? Scientific
reconstruction can provide answers to these and similar questions on how a crime or event
occurred. (See Chapter 13 for a more detailed discussion of reconstructing the past.)

Any significant discrepancy between an individual’s statement and the physical evidence
will raise suspicion if not explained satisfactorily. Is a suspect trying to cover up? Is a witness
trying to mislead? Whatever the logical follow-up steps entail, the outcome can either be
more incriminating or it may diminish initial suspicions; therefore, the development of
inculpatory evidence or exculpatory evidence that protects the innocent is another reason for
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undertaking crime reconstruction. The cause of justice is served by permitting the statements
of complainants and witnesses to be proved or challenged, corroborated or refuted.

Time: The question of whether a suspect had sufficient time to commit the crime is
occasionally of investigative and prosecutorial interest. When the window of opportunity
is quite narrow, a defendant’s lawyer is likely to argue that there was insufficient time. If
there apparently would not have been enough time to carry out the crime, the police must
exercise caution and weigh all the circumstances. For example, if a victim has been seriously
assaulted (skull crushed, large bones broken, body mutilated), the interval between the
time when the report came in and when the suspect was last seen can be crucial. If that
interval is too short, it should create doubt in the minds of the police. It also may very well
create doubt in the minds of the jury. Physical evidence, the testimony of witnesses, and
the opinion of a forensic pathologist can provide answers to the “time” issue.

The time required for blood to dry can also be a crucial factor in a case. Because blood
can seep through a metal watchband or the weave of a garment’s fabric, the question is: how
much time would elapse before an impression (of watchband or fabric) is left dried on the
skin of the deceased? In one homicide case, the watch worn by the (suspect’s) murdered
wife had been removed, presumably by the intruder the husband claimed to be the killer;
on the dead woman’s wrist the dried-blood impression of the metal watchband was clearly
visible. Investigators did not think it feasible for an intruder-turned-killer to wait around for
the blood to dry before removing the watch. On the other hand, they reasoned, the killer’s
attempt to divert suspicion required time to concoct a story and set the scene by removing
the watch to suggest a motive of burglary.

Induce an Admission or Confession

A necessary condition for obtaining a confession is for the person to believe incriminat-
ing evidence exists. This condition having been met, the guilty may either be sufficiently
troubled to make an admission against interest (“I own the gun but I did not use it”) or
confess (“Yes, I did it”). Evidence clearly indicating involvement in a crime induces an
inner turmoil that seeks relief. An innocent person, however, would not usually feel pres-
sure arising from self-generated guilt, there being no guilt to build up, even when there
appears to be incriminating physical evidence. With no need for relief, confession by the
innocent is unlikely.

Protect the Innocent

Though the crime laboratory is more often involved in developing evidence to establish
guilt, an equally consequential aspect of its work is the protection of the innocent. Physical
evidence that discloses unbiased facts that are not subject to the distortions of perception or
memory can weaken an apparently strong case. Should those facts be in conflict (e.g., if the
white powder does not contain heroin; if the suspected weapon did not fire the fatal shot; if the
stain was not human blood; or if the available light or vantage point made it impossible for the
witness to have observed what was claimed), then the innocent person may be protected—pro-
vided the crime scene search for physical evidence is diligent and knowledgeable.

In this regard, lack of diligence is the most troubling aspect. As research indicates,
physical evidence is invariably undercollected and underutilized at crime scenes, despite its
availability."! Because a democratic society prizes individual freedom, the price is continual
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vigilance—a citizenry watchful for any abuses of power by the state. Accordingly, if a fair
chance to limit that power is lost when physical evidence that might have exculpated a
suspect went uncollected or unused, not only is the suspect harmed, but the government is
as well. A double blow is dealt: the first tarnishes democracy; the second adversely affects
a department’s reputation. The latter result may be intangible, but the former can, over
time, be calamitous.

Provide Expert Testimony in Court

For cases that go to trial, a criminalist’s ultimate task is the presentation of laboratory
findings to the jury. To do this, the criminalist must first be qualified as an expert. At
each and every trial, either the judge qualifies proposed experts, or their qualifications are
stipulated to by defense counsel and accepted by the judge. It is necessary to demonstrate to
the court that the “expert” possesses specialized, relevant knowledge ordinarily not expected
of the average layperson. Such knowledge can be acquired through any combination of
education and practical experience, and augmented through a study of books and journals in
the field. Writing, research, and active membership in pertinent professional organizations
are expected of most experts if they are to be considered current in the field.

The effective expert is able to describe his or her work and its significance to the jury in
plain, everyday language. A faculty for putting scientific concepts into lay terms cannot be over-
rated; neither can the ability to remain cool under cross-examination. These attributes, inherent
for some people, must be acquired by others through experience and hard work. Yet, diligence
in recognizing and collecting physical evidence, and competence in the laboratory, are of no
avail if the results are not readily perceived by the jury—if credibility is damaged by defense
counsel’s success in rattling the expert, causing testimony to be modified or weakened.

The O.J. Simpson Case: The Sock Evidence
Reconstructed

In the case of Peaple v. Simpson in 1994, O.]. Simpson was charged with the murder
of his ex-wife Nicole Brown Simpson and her friend, Ronald Goldman. The pair of socks
allegedly found in the O.]. Simpson bedroom was an important piece of evidence in this case.
When defense lawyers studied the two sets of images (video and photographic) made by the
Los Angeles Police Department, they noted that in the video set (taken to protect the LAPD
against damaged property claims), there were no socks to be seen at the foot of the defendant’s
bed. Yet, in the photographic set (taken to record the crime scene), a pair of socks appears.

The defense made further inquiry, studying the documentary evidence specifically
with regard to time; that is, when did the criminalist examine the socks in the bedroom,
and when was the video made? Their conclusion was that the video was taken before the
criminalist examined the socks. The fact that they were not to be seen in the video was
significant: it allowed the defense to assert that they were planted, and supported the theory
that their defendant was being framed. Thus, for crime scene reconstruction purposes,
pinpointing the exact time of certain actions or events can be crucial.

In the Simpson case the criminalist’s chronological notes indicated that the stains in the
downstairs foyer were tested for blood at 4:30 p.m., the second-floor bedroom’s socks were
tested at a time not specified, and the second-floor bathroom was tested at 4:50 p.m. The
criminalists testified that they did not go upstairs until after testing the stains in the foyer;
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the socks, therefore, were examined in those intervening 20 minutes. The video camera’s
clock timer indicated that the bedroom pictures were made at 3:15 p.m.; the prosecution,
however, introduced evidence that the actual time was 4:15 p.m., the clock not having been
adjusted for Daylight Saving Time. If the jury accepted this explanation, it still means that
for at least 15 minutes before the criminalist got to the bedroom, no socks were present at
the foot of the bed. One can only wonder how much this weighed in the verdict.

Upon being examined for blood a month or so later, one of the socks was found by pros-
ecution experts to contain blood from the victim, Nicole Brown Simpson. Subsequently, it
was examined by defense bloodstain expert Professor Herbert L. MacDonell. Color Figures
A-D (see color photos) and the paragraphs following will explicate some of the details in
his testimony. If we think of the human foot as two-sided (its ankle bone having a left and
a right side), we can refer to one side of a sock on its wearer’s foot as the left (ankle) panel
and the other side, the right (ankle) panel. Each panel can have an inside and an outside
surface (see Color Figure B).

When MacDonell and Dr. Henry C. Lee examined the sock from which a piece of
the stained area was missing (Color Figure A), using a stereo microscope, they noted the
presence of blood on the surface of some fibers surrounding the hole (side 1 in Color
Figure B). By no means were all of these fibers covered with blood (Color Figure C). On
the inside of the right panel (opposite the site of the cut-out portion in Color Figure A,
and represented as side 3 in Color Figure B) they observed about 12 microscopically small
“balls” or solidified drops of a reddish-colored substance, each having hardened around a
strand of fiber (see Color Figure D, a photograph of one of the red “balls” magnified about
150x). This indicates that the substance had to have been in a liquid state when it came in
contact with the fiber, thus allowing it to flow around the fiber and then solidify. Clearly,
this could not happen while the sock was on the suspect’s foot.

Blood dries quickly, especially the small quantity present here. Accordingly, the transfer
to side 3 could not have occurred after the sock was worn for more than a few minutes,
since travel time from the homicide scene to Simpson’s home was sufficient for the crime
scene blood to dry. The shiny red balls (Color Figure D), coupled with the partial transfer
of blood (limited to the top surface of the woven fibers—see Color Figure C), allowed
MacDonell to testify that the sock was lying on a flat surface when the reddish liquid was
applied by means of a swiping, lateral motion. Some liquid penetrated the outside of the
left panel (side 1 of Color Figure B) to the inside surface of the left panel (side 2 of Color
Figure B), with some liquid passing through to the inside of the right panel (side 3 of Color
Figure B). A portion of the left panel was cut out subsequently for DNA testing: no blood
was present on the outside of the right panel (side 4 of Color Figure B).

Forensic MEDICINE:
INVESTIGATIVE VALUE

Forensic medicine is also referred to as legal medicine or medical jurisprudence. The
branch of medicine offering training in the study of diseases and trauma (their causes and
consequences) is pathology. Forensic pathology goes beyond the normal concern with disease,
to the study of the causes of death—whether from natural, accidental, or criminal agency.
Forensic medicine—including forensic pathology, toxicology, forensic odontology, and
forensic psychiatry—contributes not only to homicide investigation, but to other kinds of
criminal investigation, in the following ways.
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Forensic Pathology

1. Establish the cause and manner of death—natural, suicide, accident,
homicide.

Establish the time of death.

Indicate the type of instrument used to commit the homicide.
Indicate whether injuries to the body were postmortem or antemortem.
Establish the identity of the victim.

Determine the age of the victim.

N v s N

Determine the sex, height, weight, and age of mutilated or decomposed
bodies and skeletons.

8.  Determine virginity, defloration, pregnancy and delivery, sodomy.

Toxicology

Toxicology is the study of poisons: their origins and properties, their identification by
chemical analysis, their action upon humans and animals, and the treatment of the condi-
tions they produce. Most crucial to the criminal investigator is the toxicologist’s work of
identifying a poison; then, there is the significant issue of quantity: was there or was there
not a lethal amount present? The detection of poison may also allow the pathologist to
exclude all other causes of death.

Forensic Odontology

Forensic odontology is the study of teeth, dentures, and bite marks for the following
purposes:

1. To connect a bite mark to a particular person.

2. To identify an individual through an examination of fillings, missing
teeth, and root canal work. If a silver amalgam or other type of metal
restoration is present, X-rays can be compared.

3. To estimate a person’s age.

Forensic Psychiatry

Forensic psychiatry, the study of a criminal’s mental state and probable intent, is appli-
cable to three areas of criminal justice: law enforcement, the courts, and the correctional
system. Unfortunately for our purposes, it offers less assistance to the criminal investigator
than to other actors in the criminal justice field.

Law Enforcement

With a skyjacker, terrorist, or barricaded malefactor who perhaps has taken hostages,
a psychiatrist’s evaluation of the criminal’s mental state and probable intent can be useful
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in formulating plans to deal with the situation. In other cases, where the manner of death
is in doubrt, the likelihood of accident or suicide must be considered. To provide answers to
the latter possibility, a technique called psychological autopsy was developed in Los Angeles
in the 1950s. Working in concert, a team of specialists and nonspecialists might include:
the pathologist who performed the medical autopsy; a psychiatrist; a social worker; the
deceased’s family, friends, and acquaintances; as well as the criminal investigator. Each
member of the team discusses, from his or her own perspective, what is known about the
deceased. Then the team arrives at a consensus (a psychological autopsy) as to whether or
not death was by suicide.

A police department is occasionally confronted with a series of heinous crimes com-
mitted against prostitutes or the homeless, or such well-defined targets as utility companies
subjected to sporadic bombings. An unusual investigative technique that has had some
success is an “open letter” appeal printed on the front page of a newspaper, or read over
television and radio. The intention is to frame an irresistible plea for the offender to seek
help by surrendering to a well-known newspaper columnist or TV reporter; in return, the
interests of the offender will be protected. Profiting from insights provided by psychiatrists,
psychologists, and other behavioral scientists, the famous cases of the Unabomber (Ted
Kaczynski) in the period between 1978 and 1995 as well as the “Skid Row Slasher” (Vaughn
Greenwood) in the 1970s in Los Angeles were solved in this fashion.

The Courts

Forensic psychiatry is more often employed in the courtroom than anywhere else in
the criminal justice system. It offers expert testimony on the following issues:

1. Did the accused’s state of mind at the time of the offense comport with
the definition of insanity used in the jurisdiction in which the crime
was committed? Legal insanity is established by applying one of the
following tests:

The M’Naghten Rule™

This rule is the common law test for criminal responsibility. It
provides for an acquittal by reason of insanity if the accused
did not know the difference between right and wrong at the
time of the act or did not understand the nature of the act
because of impaired reasoning and/or mental disease.

The Concept of Irresistible Impulse'

An irresistible impulse is one in which the individual knew
the act to be wrong but was unable to resist the psychological
forces driving him to commit the forbidden act.

The Concept of Diminished Responsibility™

Diminished responsibility or diminished capacity involves
mental impairment to the extent that it prevented the indi-
vidual from acting with premeditation and deliberation.

The American Law Institute Test™

A person is not responsible for criminal conduct, if at the time
of such conduct, as a result of a mental disease or defect, he or
she lacks substantial capacity to appreciate the wrongfulness
of his or her conduct or to conform his or her conduct to the
requirements of the law.
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2. Does the accused understand the nature and purpose of the proceed-
ings against him or her, and assist in his or her own defense?

3. Did the accused have the capacity to pursue deliberately the criminal
course of action? What was his or her state of mind? Was there intent
to commit the act?

4. Was the defendant capable of intelligently waiving constitutional rights?
5. Was the defendant’s confession made voluntarily?

6. Isawitness competent to testify?

The Correctional System

Although the potential contribution of psychiatry to correctional administration is
fairly obvious, it has never received commensurate funding. As long as society talks about
prisoner rehabilitation but practices warehousing, this should not be surprising. The parolee
returned to the community with prospects no better than before incarceration will almost
certainly resume a delinquent lifestyle, and again become a police problem. Once criminal
justice operates like a system whose components function compatibly, perhaps society will
begin to act more sensibly toward preventing crime. Preparing prisoners to cope with a
return to society will require a heavy monetary outlay for social workers, psychiatrists, and
educators. In calculating the cost-benefit of such a policy, the actual dollar cost may be
seen in a different light if the loss of life, property, and peace of mind for the population
in general are taken into account.

CLUE MATERIALS
As INFORMATION SOURCES

Physical evidence may be removed from or brought to and left at the crime scene. In
either event, such an occurrence is seldom deliberate, but rather a natural consequence of
committing the crime. A shoe impression left by a burglar on breaking into a house through
the back yard unavoidably remains in receptive soil. In an assault with a knife, the victim’s
blood can drop on the shoes or spurt on the criminal’s clothing. Other possibilities include
handwriting; teeth marks; finger, palm, foot, and even ear prints; wearing apparel (glove,
shoe, heel) impressions; or traces of a distinctive weave in cloth or stitching pattern made
by a sewing machine. Impressions of a victim’s clothing fabric have been found on the hood
or fender of an automobile suspected of being involved in a hit-and-run case.

Other sources of physical evidence are the instruments used to commit the crime: for
example, jimmies, metal cutters, axes, and hammers to gain access; firearms and knives
to threaten a victim; shovels to bury a body; a kidnapper’s note; metal punches to open a
safe. All are examples of what to look for at the crime scene.

Familiarity with actual crime scene evidence is a prerequisite for the recognition of
clues. For example, Figure 2.12 is a partial heel mark found on the back of one of the office
file papers scattered by a safe burglar. Is it worth preserving? Can such a poor impression
link the criminal to the crime scene? Can it be developed into associative evidence? The
criminalist can answer each question with an emphatic “Yes!”
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To learn how such a decision is i Y
made, and to acquire a familiarity
with other crime scene evidence,
the serious student might attempt
to “solve” the case exercises in the
classic The Crime Laboratory: Case
Studies of Scientific Criminal Inves-
tigation.'® If the student can get his
or her hands on one, that book’s
photographs of actual police crime
scene evidence show both typical
and unusual types of evidence that
can be (and were) found by a police
officer or criminal investigator. Each
exercise provides an opportunity to
compare the crime scene evidence
with that obtained from a suspect.
The actual comparison points or
individual characteristics, which are
usually marked by the criminalist
who worked on the case, are illus-
trated in a separate section. That
section should be consulted only
after the student has tried to make
the comparison unassisted. Figure 2.12

When the details permitting and identified as made by the shoe of a suspect.
the formation of an identity become
familiar, the steps necessary to preserve crime scene evidence are fairly obvious. Unless
details are kept intact and undisturbed, the criminalist is unable to establish an identity
(if one indeed exists). Should they be damaged or destroyed by improper handling, the
possibility of establishing an identity is lost forever.

Information of investigative or probative value may often be developed by the labora-
tory when any of the following common clue materials are encountered:

*  Fingerprints *  Documents
e Firearms ¢ Glass
¢ Blood e Trace evidence

e Semen, other biological materials

Fingerprints

A person reporting a crime—especially a burglary—expects the police to find finger-
prints of the offender(s). Few detectives share this unrealistic expectation; most recognize
that even if fingerprints are not always left by a criminal, the crime scene should still be
examined for them.

Fingerprints will be considered in this section. What are they? How are they developed
and preserved? When was the fingerprint made? Are there different kinds of fingerprint
experts? What is the probative value of a single, partial fingerprint?
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What are fingerprints? The friction ridges on the hands (fingers and palms) and feet
(toes, soles, and heels), which facilitate gripping an object and the sense of touch, form on
the fetus before birth. They do not change during life. The prints of either the hands or
feet can be a means of identifying an individual, but only the fingers are used routinely.
Extensive files are maintained for this purpose.

A fingerprint is an impression of the friction ridges on the skin of the fingers. In
leaving an impression, an outline of the ridges is transferred and duplicated by the deposit
of perspiration and other substances on the object handled. If the impression is not visible,
which is most often the case, it must be made visible. To do so, certain conditions must
prevail as to the fingers themselves and the surface with which they come in contact (see
Latent Fingerprints later in the chapter). The friction ridges must contain either a substance
already present on the fingers or one purposefully rolled on (for example, the printer’s ink
used by the police). Printer’s ink can register each finger in the proper order on a fingerprint
card, producing a set of record fingerprints (see Figure 2.13). Later, these prints become the
exemplars needed by the fingerprint expert to identify (individualize) prints found at the
scene of a crime. When touching an object or surface and thereby depositing some natural
or environmentally acquired material, the impression is usually an invisible or latent print
(“latent” from the Latin for “hidden”). This necessitates that something be done to make
it visible; called “developing the pring,” it is the result of processing the crime scene for
fingerprints. It is quite possible to handle an object (for example, a gun) and leave no latent
fingerprint on it; it also is possible to leave a partial impression (often the case) or a smudged
and blurred print in which no useful ridge line details remain (see Figure 2.14).

Latent Fingerprints—Constituents and their Sources

The two kinds of sources for the material on the fingers that produces latent finger-
prints are natural and environmental.

Natural Sources

The natural materials are perspiration and the residue left by the evaporation of its
water content, and sebum—a semifluid, fatty substance secreted by sebaceous glands at the
base of the hair follicles. Although perspiration is about 99 percent water, it also contains
some dissolved solids that are the by-products of food metabolism: organic compounds
(amino acids, urea, and lipids—fats, oils, waxes) and an inorganic compound (table salt).
The presence of some vitamins in perspiration makes development by lasers feasible.

Environmental Sources

In the course of daily living, the hands touch and thereby pick up foreign matter from
the environment such as: dust, soot, cooking oils, kitchen grease, and hair preparations, as
well as pollen and other plant particulate matter.

Latent Fingerprints—Controlling Factors

Whether a latent impression is left depends on physiology (does the person perspire?) and
what substances are present on the fingers, the nature of the surface touched, and the manner
in which it was touched; and such environmental factors as temperature and humidity.
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Name. Classification
(Fleass Lype or print plainly)

Alias.

No Color. Sex. Refererce

RIGHT HAND

1, Thumb

2, Index finger

3. Middle finger

4. Ring finger

5. Little inger

e

LEFT HAND

6. Thumb

7. Index finger

8. Middle finger

9. Ring finger

10, Little finger

Impressions taken by:

Date imp taken

(Sigrature of official taking prints)

Note amputations

Subject’s signature:

Four fingers taken simultancously

Thumb plain impressions

Four fingers taken simultaneously

Left Hand

=

Left thumb Right thumb

Right Hand

Figure 2.13
Set of record fingerprints.

Figure 2.14

A smudged (blurred) fingerprint impres-
sion. Note lack of ridge line detail—
making identification impossible.

American Institute of Applied Science, Syracuse, NY
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Surface

A latent print requires a suitable surface for it to be registered. The surface needs to be
relatively smooth. Smooth surfaces can be either porous or nonporous, and determination
of that factor will dictate the best course to pursue for latent print development. Rough
surfaces are unsuitable because the friction ridge lines will be recorded only partially on
their flat, high spots, and completely lost in their troughs and valleys (although attempts
to develop latents on leather have been successful). When called to the scene of a burglary,
evidence technicians would not be surprised to find that the safe they are expected to process
for fingerprints has a crinkled surface that will not take a fingerprint. (Perhaps a case of
form preceding rather than following function?) Human skin (dead or alive) and the sticky
side of adhesive tape are two surfaces that are tractable to the development of prints, but
with some difficulty. There are chemical and other means available to attempt to process
these and other such unusual surfaces, although not always with success.

Finger Pressure

A fingerprint requires firm but not heavy pressure; otherwise, ridges will be flattened
and the details distorted or not registered at all. Moreover, if a good print rather than
a smudged one is to be left behind, the fingers must not be pulled or slipped across the
surface, but lifted in a perpendicular motion. Needless to say, criminals seldom satisfy these
conditions. Latent prints of the perpetrator are not found as often as most crime victims
believe; one or more of the necessary conditions—a deposit on the fingers, suitable surface,
or correct pressure—is usually missing.

Other Kinds of Fingerprints

A few fingerprints found at the crime scene are visible (patent) owing to the (largely
environmental) substances present on the fingers. They also can be on partially dried, tacky
paint, or even on a bar of butter, cream cheese, or chocolate that a burglar may move from
the refrigerator. In burglary cases in which access was through a window, they may be found
in soft window putty. In assault cases, they may be found on adhesive tape that had been
left on a finger for several days (for example, a Band-Aid dislodged in a struggle), or on tape
removed from a bound victim or an explosive device. If the impression is three-dimensional,
it is called a plastic print. Plastic prints are encountered far less than other visible prints,
but all visible prints combined are far less common than latent prints.

How Are Latent Fingerprints Made Visible?

The means available for developing latent fingerprints run the gamut from powders
to chemical methods to different kinds of exposure to a light source.

Powders

The most common practice is to “dust” an object or crime scene with fingerprint pow-
der. The color of the powder is selected to provide contrast between the developed print and
its background: black powder on light-colored backgrounds, white powder on dark. Other
colors are available and sometimes used, but white and black are customary. Fingerprint
powders are designed to cling to natural and/or environmental source material; this makes
the development of fingerprints possible. The powders must not cling to the background;
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the friction ridge lines should remain clearly delineated. In processing an object, powders
are applied with an ostrich feather, a camel hair or nylon brush, or an atomizer. Herbert L.
MacDonell invented the Magna-Brush and a magnetic powder. His method develops and
preserves ridge line details better than any other mechanical means. In all dusting attempts,
however, great care must be taken not to distort or destroy those details by using too much
powder or by brushing too vigorously.

Investigators can learn to process a crime scene with fingerprint powder. More techni-
cally difficult methods require an evidence technician or criminalist; they rely on specific
kinds of light energy in the form of lasers or alternative light sources (ALSs), or involve a
chemical reaction with a component of the residue left after an object has been touched.
Brief descriptions of a few of these methods follow.

Chemical Methods

Several methods employ specific chemicals to process an object. The most common
are: iodine, ninhydrin, silver nitrate, or cyanoacrylate esters. The process involves fuming,
spraying, brushing, or dipping the object in a solution of the chemical.

Ninhydrin: Ninhydrin, an organic chemical, reacts with amino acids and other
products of protein metabolism to yield purple-colored fingerprints. It takes from one
to three days for a print to be developed fully, but this can be hastened with controlled
heat and humidity. The relatively stable prints will last many months, possibly years; like
iodine prints, they can be “fixed” chemically and, of course, photographed. Ninhydrin is
particularly useful in developing prints on paper, including cardboard. It is not useful on
paper money; because it is handled so often, the entire bill turns purple. Ninhydrin is very
sensitive and can bring up old prints; however, others of recent origin may be partially
superimposed on them, producing a dual impression of no value.

Cyanoacrylate Fuming: The cyanoacrylate fuming method came about in the 1950s
by chance, when cyanoacrylate esters (resins) were first discovered as a means for bonding
plastics and metals. To the surprise of observers, fingerprints were often seen on the bonded
objects. In 1978 Japan’s National Police were first to employ the method in criminal investi-
gations and, through contacts with the U.S. Army crime laboratory in the Far East, brought
their observations to the attention of law enforcement in the United States. The first source
of cyanoacrylate esters was an adhesive called “Super Glue,” and the method is still referred
to as the superglue procedure. Marketed directly to law enforcement as a volatile liquid, it
is now used (in an enclosed space) to fume an object for latent fingerprints, detecting them
on such nonporous surfaces as glass, gun metal, plastic steering wheels, and other plastic
objects—such as the packages in which street narcotics are sold. The resulting impression
is white in color; it should be photographed or dusted with powder and lifted. Although
employed largely in the laboratory, fuming an automobile or a room is safe if special
circumstances dictate and precautions are taken. It should also be noted that cyanoacrylate
fumes interfere with the examination of the following biological materials: blood, semen,
and hair. Such evidence, therefore, should be collected or examined beforehand. However,
recent techniques have been developed to recover DNA from cyanoacrylate prints.

Alternate Light Sources (ALSs)

There are many newer methods that utilize fluorescent powders or dyes in conjunction
with superglue fuming. These methods require the use of an alternate light source and can
present some photographic challenges. Additionally, the use of superglue to develop latent
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Figure 2.15
“Alternate light source” technology can be used in a variety of settings to goggles or barrier filter the latent print

identify latent images. is clearly visible. See Figure 2.15.
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prints on human skin has shown some
degree of success, particularly if done
soon after death.

There are several wavelengths of
light within the electromagnetic spec-
trum that can be utilized to develop
latent prints. Some of the methods, such
as an argon laser or the reflected ultravi-
olet light imaging system, work with the
natural fluorescence of a latent print.
Other methods use dyes or powders in
conjunction with a specific wavelength

of light. When viewed with the proper

Ultraviolet Rays: Sunlight consists of the many colors in a rainbow; collectively, these
colors constitute the visible spectrum. Just beyond the visible spectrum lies the ultraviolet
(UV) region. Though imperceptible to the human eye, UV light can be produced by
commercially available lamps. It is of interest here because certain substances respond to
UV, including some materials found in the residue left on an object after it was handled.
Substances that absorb ultraviolet radiation, and instantaneously re-emit it in the visible
region of the spectrum, are said to fluoresce—they can be seen by the naked eye. Not all
fingerprints fluoresce naturally; dusting with fluorescent powder can enhance ridge line
details (when viewed in UV light in a darkened room). The use of these powders is most
appropriate when a multicolored background must be examined, black or white powder
alone producing insufficient contrast to make the ridge lines clear. The investigator will not
often run across fingerprints that necessitate development by fluorescent powders.

Laser Radiation: Laser detection of fingerprints was first accomplished in the mid-
1970s. Riboflavin and a few other vitamins are the organic solids in perspiration that can
be detected by lasers. The vitamin molecules absorb the laser illumination, re-emitting it
almost immediately at a wave length different from the incident laser light. Called lumines-
cence, this phenomenon is akin to fluorescence. The inherent luminescence of fingerprints
can be enhanced by dusting them with luminescent material or by using chemicals that
react with fingerprint residue to form compounds that luminesce.

Surfaces normally regarded as unsuitable for registering a fingerprint, such as live
human skin and paper toweling, may sometimes display the ridge lines of a print when
illuminated by a laser. Not durable on skin, they must be looked for without delay.
When a laser is employed, it should be utilized before regular dusting or any chemical
method is tried.

Preserving Fingerprint Evidence

Basically, there are two means of preserving fingerprint evidence if the object bearing
the print cannot be moved or protected: photographing and “lifting.” Photography, the most
common method, is preferred, especially from a legal viewpoint. Whether visible naturally
or made so by dusting or other means, the print should be photographed life-size (1 to 1).
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A high-resolution digital fingerprint camera is
generally used to photograph fingerprints at
the crime scene. The advantage of this is the
ability to study the photo to ensure that it has
value for analysis. A special fingerprint camera
used in the laboratory is especially useful for
photographing fingerprints on movable objects
(see Figure 2.16). Care should be taken to pho-
tograph the print at the scene, where possible, .
to establish location. Anyone who is steady of
hand and able to push a button and count to 10
can, with a minimum of training, produce con-
sistently reliable photographs of latent prints
(see Figure 2.16). A one-inch scale and the
date and initials of the investigator or evidence
technician should be included, particularly if a

fingerprint camera is not used.

Sometimes a fingerprint is hard to pho- Figure 2.16

. . Fingerprint camera.

tograph because of its location—for example,
on the side of a filing cabinet that is close to a
wall and too heavy to move. In these situations, it can be “lifted” using a special cellophane
transparent tape or other commercially available lifter. This lift may be accomplished with
ease on a flat surface, but a print on a curved surface presents some difficulty. The use of
clear, stretchable bookbinding tape, which conforms to the shape of the object and does
not distort the print, will minimize or eliminate the problem.

It is important to keep careful notes describing the object and the location of the print.
A photograph has the advantage of recording an object’s background, serving to establish
the source (which seldom can be done from a lift). A photograph would preclude a defense
attorney’s challenging the source of the print or claiming it was lifted while the defendant was
in custody. The prudent investigator will attempt to preserve all objects bearing a fingerprint
and, if possible, photograph the print in situ (in its original location) before lifting.

The defense of Count Alfred de Marigny, indicted for the murder of Sir Harry Oaks
in a famous homicide case in the Bahamas, rested largely on the source of a latent finger-
print. Although the print was identified as that of de Marigny, defense counsel brought
out the fact that it (allegedly lifted from a moveable Chinese screen at the crime scene,
the victim’s bedroom) was not photographed iz situ because a fingerprint camera was not
available. On examining the background of the lifted print, an investigator for the defense
noted the presence of circular marks that could not be duplicated on lifts taken from any
part of the Chinese screen. The defense made another telling point: there was no need to
lift the developed print; the lightweight screen could have been carried to a place to be
photographed. Largely because of the suspicious circumstances under which the latent print
was allegedly obtained, the case was lost.”” The lesson for the evidence technician and the
investigator is that developed latent prints should be photographed first, then lifted. Many
departments ignore this admonition, perhaps for reasons of economy. Should they have
jurisdiction over an important case and the identity of a lifted fingerprint becomes an issue
at trial, the price paid for a damaged reputation as a competent law enforcement agency
may be far greater than the money saved by not providing film for the evidence technician
to record the latent print properly.
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How is a Fingerprint Classified and Identified?

Fingerprint bureaus were established about three decades before crime laboratories;
hence, historically, the identification of a latent print was often not considered the
responsibility of the crime laboratory. Because the fingerprint personnel of the past were
not trained in science, such identification work traditionally had not been thought of as
a criminalist’s work. Fortunately, James F. Cowger helped to correct this in 1983 with his
book, Friction Ridge Skin, which emphasized the basis on which a fingerprint identity is
established. It avoids the complicated, arbitrary rules for building fingerprint classification
schemes, with the exception of those rules necessary to understand why some inked record
prints are rejected by the FBI.

How fingerprints are classified and filed is not given an extended explanation in
this text because:

1. The field investigator generally does not possess the know-how to clas-
sify a set of fingerprints, and only a general understanding is required
to answer a complainant’s questions.

2. Unless utilized on a regular basis, classification rules beyond the few
described are arbitrary and soon forgotten. In addition, because fin-
gerprint files grow in size, so does the need to define more subtypes.
As this need is met, variations will be found between agencies, there
being no single authority for the introduction of new rules. Classifica-
tion schemes thus require a text of their own.

3. The use of Automated Fingerprint Identification Systems (AFISs) is
becoming more available to local agencies through state and federal
organizations.

Ridge Line Details

Different features of the friction ridge lines are significant in the classification and
the individualization of fingerprints. Classification details are largely concerned with
line patterns, whereas individualization (comparison) details focus on deviations from a
straight or curved continuous ridge line. To the criminalist, ridge line patterns represent
class characteristics; ridge line deviation details, individual characteristics.

Classification by Ridge Line Patterns: Listed in increasing order of complexity, there
are three basic patterns: arches, loops, and whotls. About 5 to 10 percent of all patterns
are arches, 60 to 65 percent are loops, and 25 to 30 percent are whorls (see Figure 2.8).
Fingerprint patterns are used to classify, not to individualize, a print. When a complete (as
opposed to a partial) latent print is developed, and the pattern on each finger of a suspect
differs from that of the latent, that suspect is definitively eliminated as the source.

In building the classification scheme, arches are further divided into plain and tented
arches; loops into radial patterns (the open end leads out to the thumb) and ulnar patterns
(the open end leads out to the little finger). An ulnar loop on one hand becomes a radial loop
on the other. Ulnar loops are far more common than radial loops. Whorls, the most complex
pattern, have four subdivisions: plain, central pocket loop, double loop, and accidental. Too
complicated for the purposes of this text, they need not be explained in detail.

—Ridge Counting: Loops
Loops are further divided by counting ridges between the delta and the core, the count
running from 1 to 30 (but rarely higher) (see Figure 2.17).
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Figure 2.17
Loop pattern with a ridge count—from core (C) to delta (D)—of five.

A - Inner Whorl B - Meeting Whorl C - Outer Whorl

Figure 2.18
Three kinds of whorls as determined by ridge tracing from the left delta to the right delta. “D” points to the two
deltas. The dotted line is adjacent to the traced ridge.

—Ridge Tracing: Whorls

Starting at the left delta and tracing the ridge line toward the right delta, if the traced
ridge comes within three ridges (at its closest point) to the right delta, the pattern is called
a meet. If there are three or more ridge lines between the traced ridge and the right delta,
and if the trace ridge runs between that delta and the core, the pattern is called an inner
tracing. If the right delta lies three lines or more above the traced ridge—Dbetween the core
and the traced ridge, it is an outer tracing. (see Figure 2.18).

A fingerprint cannot be classified if the ridge lines are blocked out by too much ink
having been rolled onto the finger. If the lines between the delta and core are not clear in a
loop pattern, a ridge count cannot be made; therefore, the print is unclassifiable. Similarly,
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if ridge tracing between deltas is not possible, the whorls cannot be classified. Any blockage
of details in these critical areas requires that the person’s prints be taken over again.

Individualization by Ridge Line Deviations

A ridge line, whether straight or curved, can deviate from its course in the ways
depicted in Figure 2.1. To the criminalist such divergences are individual characteristics;
to the latent print examiner they are points of identification (also called minutiae, Galton
details, or ridge characteristics). By means of these characteristics or points, a latent fin-
gerprint is shown to be that of a particular individual. No standard terminology has been
established. Most terms being sufficiently descriptive, the average juror encounters little
difficulty in following expert testimony on the identification of a fingerprint.

Identifying a Latent Fingerprint: A latent fingerprint cannot be identified unless
one of known origin is available for comparison. For this, fingerprint exemplars must be
acquired. The sources through which known fingerprints are secured and the way the
comparison is made are discussed below.

—Fingerprint Exemplars: Sources

The three sources providing the exemplars needed for comparison with a latent print
are: police fingerprint files, a set of prints taken from a suspect who has no arrest or
fingerprint record, and a set of prints taken from each person who frequents the area in
which the latent print was found. The last set, called elimination prints, is used to determine
whether the latent print is that of a stranger or someone who is customarily present. An
unidentified latent print found on an object or in places that a stranger would be unable to
justify is potentially valuable evidence.

— Comparison of a Latent with a Known Fingerprint

The first step toward identifying a latent fingerprint is to scrutinize it for any dis-
cernible class characteristics in order to eliminate comparison prints that are not of the
same pattern type. The next task is to find a cluster of individual characteristics—two or
three points bunched together. This grouping is chosen as a landmark to be searched for
in the known comparison print. If a corresponding cluster is not noted, the known print
is eliminated. If one is noted, the third step is to examine the latent for the next point of
identification closest to the landmark cluster; then compare it to the known print to see if
that characteristic is present in the same location, based on ridge counting. If it is, the latent
is further examined for yet another individual characteristic, and the known is checked to
see if there is a match. When all points of identification in each print are of the same type
(bifurcation, dot, etc.) in the same unit relationship (same location), and no inexplicable
differences are noted in either print, a conclusion that both impressions were made by the
same person may be warranted.

—Number of Points Necessary for an ldentification

The question of how many individual characteristics are needed for “a conclusion of an
identity” (in the language of criminalistics) or “an identification” (in the language of latent
print examiners) has not been definitively settled. Among European countries, the minimum
number of points is set in France at 17, in England at 16, and in Spain at 10 to 12. In the
United States at one time, 12 was common. Nevertheless, in 1973 following a three-year
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study, the International Association for Identification (IAI) pronounced: “. . . no valid basis
exists at this time for requiring that a pre-determined number of friction ridge characteristics
must be present in two impressions in order to establish a positive identification.”'®

The qualitative value of each kind of individual characteristic is a matter largely ignored
in establishing a minimum quantitative standard as proof of an identity. For example,
about half of all characteristics present in a fingerprint are ridge endings; fewer than one
in 100 are trifurcations. Obviously, one trifurcation is worth several ridge endings. This is
an area worthy of further research that, if fruitful, will make latent print identification less
subjective. When the requisite statistical means are developed and applied to the evaluation
of individual characteristics in other areas of criminalistics—firearms and tool marks, for
instance—it will render decision-making more precise and scientific.

Automated Fingerprint Identification Systems (AFISs)

Not until the mid-1980s (and then only in a few law enforcement agencies) did it become
possible by means of scanners and computers to inspect file (record) prints for specified ridge
line details. By 1990, more than 100 agencies had databases in the United States, and there
were close to 400 remote-site AFIS (automated fingerprint identification system) agencies.
It will take time and money for all police fingerprint files to be stored in computers. Until
this is possible, the investigator must submit a record card number for the individual whose
prints are on file, to have them used for comparison with a latent impression.

Automated fingerprint identification systems (AFISs) scan the file record prints in
the computer for possible matches with those of a latent print. A computer printout lists
them in order—{rom the most probable down to the least probable. This allows files to be
pulled for submission to a latent print examiner, who makes the final determination as to
whether there is or is not a match.

A crucial problem remains to be solved if maximum results are to be achieved from
the AFIS. Having been developed independently, the existing systems lack compatibility
with each other. The three major AFIS vendors—computer software vendors with large
potential profits at stake—are unlikely to share the technical information that would allow
systems to interconnect. Such compatibility issues, fortunately, are being addressed by law
enforcement agencies.

Progress, however, has not been rapid:

.. . AFIS is quite costly—a significant obstacle for small departments
with even smaller resources. More than 75 percent of the agencies in this
country are only beginning to automate. . . . communication between AFIS
computers can be complicated, even among agencies located in the same
state. Differences in current technology, operational approaches, equipment,
interfaces and network compatibility make it difficult to “ship” fingerprints
to other agencies for access to other fingerprint data bases.”

In an attempt to deal with this situation, the FBI created an Integrated Automated
Fingerprint Identification System (IAFIS). The system went online in 1999. Since
then, its use has grown to the point where more than 60 percent of submissions are now
received electronically.?’

57



58

CRIMINAL INVESTIGATION

Evidentiary Value

When the friction ridge lines of a fingerprint are properly examined, and an identity
between the latent print and a known print can be shown, there is irrefutable evidence that
the identified individual made the latent print. This is true whatever the source—finger,
palm, or foot. Its value lies in the connection established between the crime scene (or victim)
and the identified individual. A defense attorney confronted with such convincing evidence
has little chance of disputing it as long as investigators have seen to it that the evidence was
legally collected and preserved.

Occasionally, however, defendants will either assert that they were at the crime scene
at some earlier time or that they had previously handled the object in question. Two cases
come to mind: the first involved a burglary in which one latent print was developed on
a broken piece of window glass found on a bedroom floor; the other was a homicide in
which the latent was developed on a soft drink can found on a table next to the victim. In
the first case, the alleged burglar (the victim’s former live-in companion) claimed that his
latent print on the window was left six months earlier; the claim gained credence when
the evidence was shown to be on the inside rather than the outside of the window glass.
This raised the question of how long a latent print lasts. In the second case, the defendant
asserted that—a few days before the crime—he had, while trying to make up his mind,
handled several cans of the soft drink in the only store in which it was sold in the small
town. Again, the issue was the age of the print.

How Long Do Fingerprints Last?

Determining the age of a latent fingerprint, especially one developed with powders,
receives meager, conflicting treatment in the literature of the field. Moreover, except for
a study by Barnett, it has rarely been the subject of systematic research.” Many evidence
technicians incorrectly believe that the ease with which a latent print “grabs” the powder is
indicative of its age. Cowger, one of the few to refute this commonly held view, wrote:

[TThat a latent print develops strongly and quickly does not provide much
of a clue as to its age, since many substances that could cause the print may
have sufficient viscosity to remain in one place for long periods of time and
do not necessarily dry out even in harsh environments. . . . For an examiner
to conclude that a particular print is “old” because little powder adheres or
because the print has diffused through the substrate would be to ignore the
fact that many latent prints that are quite new have those characteristics.**

Additional Factors to be Considered

There is no reason to believe that a latent print will improve over time; sooner or later it
will deteriorate, depending on its environment. In a protected environment it is likely to last
longer than when exposed to rain, sun, dust, and wind. If the object bearing the print—e.g.,
counter top, kitchen appliance, or window—receives frequent cleaning, the last time it was
cleaned fixes the maximum possible age of the latent print. To evaluate the feasibility of its
having lasted for the period claimed, the conditions prevailing during the interval the print
was supposedly present must be ascertained. If time permits, a criminalist can be asked to
place a print on a surface similar to the one bearing the incriminating print to determine
empirically whether a useful latent of a particular age can last and ultimately be developed.

In checking out the explanation of the presence of such a print, the investigator need
not rely entirely on forensic considerations. For example, does a code mark on a soda can
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indicate when and if that can was distributed in the area? If brought in from elsewhere, from
where? In general, the investigator must check all the circumstances that either support or
contradict any and all such explanations, keeping in mind the equally important task of
protecting the innocent.

Levels of Expertise

To make fingerprints serviceable in the criminal justice system, several kinds of expertise
are required. First are the inked record prints made of arrestees for police files or, when no file
record print exists, taken expressly for comparison with a latent impression. Making a set of
acceptable record prints is easily learned and relatively simple; even so, it entails a modicum
of expertise. Otherwise, the prints may be rejected as “unclassifiable” by the FBI.

Special training is required to classify a set of inked fingerprints. After several years
of experience, a “classifier” may be selected for training as a “latent print examiner.” The
two tasks are quite different, and experience alone is not sufficient. Yet apprenticeship, long
abandoned by the learned professions, is still the mode for creating a “fingerprint identifica-
tion expert.” As pointed out earlier in this chapter, establishing a fingerprint identity is a
criminalistics problem, and some criminalists are now performing this work.

Processing a crime scene for fingerprints calls for some training. The neces-
sary skills for the use of powders can be mastered quickly. Chemical methods and
laser radiation, however, require more formal education in science—especially in
chemistry and physics.

Expert testimony in court is required of the following people:

1. The evidence technician (or investigator) who developed the latent
impression.

2. The file supervisor or detective who can vouch for the authenticity of
the known fingerprint record used to identify the defendant.

3. The expert (a latent print examiner) who can prove the source of the
latent print (i.e., to whom it belongs).

Probative Value

A single, partial, latent fingerprint identified as that of a defendant—absent any other
evidence—is sufficient proof to convict the accused. It must be shown, however, that the
defendant’s print was present under circumstances that exclude any reasonable possibility
consistent with innocence. Accordingly, the prosecution may have to prove that any object
bearing the latent print was inaccessible to the accused. If the defendant had legitimate
access to the location before (and reasonably close to when) the crime was committed, the
value of the fingerprint evidence is largely negated.

Firearms

Whenever a firearm is discharged in the commission of a crime, physical evidence
is likely to be available. The investigator will have several questions to ask concerning its
investigative worth:

1. Can the crime scene bullet or cartridge casing be linked to a suspected
weapon (if one is located)?
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2. Relative to the gun and its mechanical condition:
a)  What is a correct description of the weapon?
b) Is it capable of firing a cartridge?

¢) Isthere evidence of the bullet’s trajectory that will permit a deter-
mination of the line of fire?

d) Can the weapon be discharged accidentally?
e) What is the trigger pull?
f)  Can the serial number (if removed) be restored?

3. What was the muzzle-to-victim (or shooting) distance at the time the
weapon was discharged?

4. Is there gunpowder evidence on the firing hand, indicating that it had
recently discharged a firearm?

Was the weapon recently fired? How many shots?

6. Can the type of gun be determined from an examination of the class
characteristics of a bullet or cartridge recovered at the crime scene?

Crime Scene Bullet
or Cartridge and
Suspected Weapon

Linking a suspected weapon, when one
is recovered, to a crime scene bullet or car-
tridge has both investigative and probative
value. The owner or person in possession of
the weapon has some explaining to do—cer-
tainly to a jury—if put on trial. The owner
A might have loaned it to another person; if
s0, that person’s name must be disclosed and

Figure 2.19 "’
Comparative analysis of shell casings and bullets can be made using the alibi checked.
a comparison microscope with a digital camera attachment. Estab[ishing that a particular weapon

fired a bullet is determined by using an
instrument designed for this purpose. A comparison microscope is used to compare tool
marks as well as bullets and cartridges (see Figure 2.19).

Make and Mechanical Condition of Gun

Several matters concerning the make and mechanical condition of a firearm arise when
a detective prepares a report or needs information to reconstruct the crime:
What is the proper description of the weapon?
Is it in working order?
Can the trajectory of the bullet be established?

Can the weapon be accidentally discharged?

SN S

Does it have a hair trigger?
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Description of a Weapon

It is widely assumed that because police officers carry guns, they are familiar with
weapons in general. For many officers nothing is further from the truth. As President
Kennedy’s assassination illustrates, the correct description of a gun is best left to the firearms
examiner because an incorrect description creates difficulties. Initially, a deputy sheriff
reported that the rifle discovered on the sixth floor of the book depository building in Dallas
was a 7.65 mm. German Mauser; later, it was accurately described as a Mannlicher-Carcano
6.5 mm. Italian carbine. In this case, a result of the confusion ensuing from the incorrect
identification of the weapon was the credence it gave to a conspiracy theory.

Operating Condition of a Weapon

Is a particular gun capable of firing a cartridge? This determination is made simply by
loading the weapon with proper cartridge and attempting to fire it in an appropriate place
such as a range or other facility in which thorough safety precautions have been taken. Then,
by firing into cotton, oiled waste, or a water recovery tank, the test bullet can be retrieved
for examination under the comparison microscope. If a bullet is found at a crime scene, it
can be compared with bullets and cartridges from these test firings, and with evidence on
file from other apparently unrelated crimes.

Bullet Trajectory

If there are two or more holes made by one bullet, it may be feasible to determine the
line of fire and the firing position of the shooter. Such determinations are made by sighting
through the holes and using a laser light (or at night, by directing the beam of a flashlight
through them) to trace the line of flight back to the source. The line of fire cannot be
established with accuracy, however, when a bullet is diverted from a straight line by an object
that causes it to ricochet, or because of a mechanical defect in the weapon.

Accidental Discharge

Whether a gun is defective or was accidentally discharged because it was tampered
with should be determined solely by someone thoroughly familiar with guns and their
mechanisms. Reputable manufacturers are quite reliable, and their products rarely go off by
chance. However, the “Saturday-Night Special” and the zip gun are particularly dangerous;
if dropped, they can be set off. Official concern over the question of accidental discharge is
yet another illustration of the need to reconstruct the event under investigation.

Trigger Pull

A gun is said to have a hair trigger when the force required to pull it is less than that
normally set by the factory. For a .38 caliber revolver, a hair trigger pull would be 2.5
pounds to 3.5 pounds with the hammer uncocked, i.e., double action. Trigger pull can be
determined by using a spring scale (tension method), or by adding weights to a pan scale
hooked over the trigger until the hammer falls (inertia method).

Restoration of Serial Numbers

The serial numbers on a weapon are useful in proving ownership or in tracing a gun from
the time of its manufacture. By filing, grinding, punching, or drilling, serial numbers in metal
can be obliterated. It should be noted that there are other stolen items such as typewriters, auto-
mobile engines, and cameras that also may have their serial numbers altered or obliterated.
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An etching process can often restore the original numbers or marks. After the area
has been cleaned and polished, a suitable reagent is chosen (depending on the metal: steel,
copper, aluminum, or brass) and applied with a cotton swab. Because the original stamp-
ing process sets up a strain in the metal by compressing the area beneath the stamp, the
etching rate for the metal under pressure and that not so compressed is not the same. This
differential causes the original numbers to be restored.

The etching process requires great care and patience; it can take from a few minutes to
several hours—even days. During this time the numbers may not appear simultaneously,
and the criminalist’s attention to reconstituting them must be continuous. Because they
may suddenly appear then disappear (usually forever), it is imperative that the details be
photographed quickly.

Shooting Distance

The question of the distance between the muzzle of the gun and the victim at the time
of the shooting can be significant. The following situations will illustrate:

1. When suicide or foul play is a possibility.
2. Inaclaim of self-defense or other allegation.

3. Where poor lighting conditions make the victim’s recognition of the
perpetrator questionable.

With regard to suicide, it is clearly impossible to shoot oneself if the trigger is out of
reach. When the firing distance is very small (as in a contact wound) or when it is measured
in inches, probative support is given a claim of self-defense. Firing distance is also important
when victim recognition is the issue. In New York City—where not many harbor waterfront
homicides are brought to trial—one such case was influenced by the criminalist’s testimony
that the shooting distance was less than six inches. This apparently convinced the jury that
the victim’s dying declaration identifying an old friend as the killer was believable although
the illumination was very poor at the time.

The basis for the determination of shooting distance is found in the smoke halo and
powder pattern of the burned, partially burned, and unburned powder particles blown from
the muzzle of a gun when fired (see Figure 2.20). Should the victim have been wearing dark
clothing, however, a powder pattern may not be discernible. Several technical procedures
can be used to make such details visible:

*  Contrast photography

*  Infrared photography

*  Soft X-rays (produced by a low-voltage X-ray tube)
e Modified Greiss test

e Sodium rhodizionate test

Powder Traces on Gun Hand

In addition to powder residue from the muzzle, powder is blown out laterally in the
area of the revolver’s cylinder or, when an automatic pistol is fired, during the ejection
of the cartridge casing. One of the first tests proposed to detect such traces on the hand
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Distance A B C

Unburned and
partially
burned
particles of
gunpowder

Distance

A Considerable tattooing caused by imbedded gunpowder
particles — unburned and partially burned.

Edge of bullet hole singed by flame.

Dense smoke deposits.

B Some tattooing over the larger area. Less dense, because

/ fewer gunpowder particles reach this distance.

sty " Some singeing at edge of bullet hole.

' O i3 < Smoke deposit is larger in size but less dense than
at distance A.

C i Limited tattooing, because few unburned gunpowder

/ particles carry this distance.

- Nosingeing of bullet hole edge. Flame does not travel
O this far.

. = No smoke halo.

Figure 2.20
Patterns of the smoke halo and gunpowder particles blown out of muzzle upon discharge of a firearm.

Prepared by Jerzy J. Hoga, graphic designer
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that fired the gun, the dermal nitrate or paraffin test, has since proved unreliable and lost
credibility. A person can fire a gun yet have no detectable traces on the hand, or not fire a
gun and have traces of a nitrate present from a source other than gunpowder.

Previously, neutron activation analysis (NAA) was used to detect the metal residue
(barium and antimony) that comes from the primer of the cartridge. Although residue levels
are substantially reduced by wiping or washing the hands with soap, the sensitivity of NAA
is so great that even minute traces are readily detected. Current methods involve the use
of a scanning electron microscope with energy dispersive X-ray (SEM/EDX), inductively
coupled plasma (ISP) spectroscopy, or atomic absorption (AA) spectroscopy. SEM/EDX
analysis is the only method that can conclusively identify gunshot residue.

Weapon Recently Fired?—How Many Shots?

The question of whether a gun was recently fired cannot be decisively answered. The
best that can be said is that the gun was fired since it was last cleaned. This determination is
easily made by running a cleaning patch through the barrel of the weapon. The information
provided, however, does not reveal whether the gun has been fired recently.

If cartridge casings are recovered at the crime scene or bullet holes are found, the
minimum number of shots fired may be ascertained. This can sometimes be useful in
checking out descriptions of the event.

Type and Model of Weapon Used

Following the commission of a crime in which a gun was discharged, notifying area
police forces about the type of weapon sought could be productive. Many police officers
believe that the crime laboratory can pinpoint the weapon by examining the spent bullet or
cartridge casing. It may be feasible to determine caliber this way, but it is seldom possible
to identify a specific manufacturer or model. Elimination is a more viable procedure. If a
bullet has a left twist to the rifling, then any gun with a right twist would be eliminated
automatically based on class characteristics.

Cartridge casings are more useful for identifying the weapon: their shape and size
reveal type (revolver or automatic pistol) and caliber. The absence of cartridge casings at the
crime scene indicates that a revolver was probably used, since an automatic ejects its casing
with each shot fired. The offender, however, may have had the presence of mind to retrieve
the ejected cartridge cases, not necessarily to have it appear that a revolver was used, but to
eliminate the prospects of the weapon being linked to the crime scene.

Blood

Blood is a common clue material in many of the more serious crimes against the
person: homicide, felonious assault, robbery, and rape. Occasionally, it is available in crimes
against property. When breaking and entering, a burglar may cut himself or herself—the
odds increasing in proportion to the haste or carelessness typical in a crime like automobile
larceny. Although fresh blood is easy to discern, its appearance can be altered even after a
short time by sunlight, heat, airborne bacteria, age, and other factors; then it is difficult to
recognize. Blood that was removed by washing or covered with paint might go unnoticed



2 ® PHysicaL EviDENCE: DEVELOPMENT, INTERPRETATION, INVESTIGATIVE VALUE

unless suspicion of such a circumstance is aroused. Fortunately, very sensitive, simple field
tests using a chemical reagent permit detection of the slightest residues. Called presumptive
tests, they are not specific for blood, are only preliminary, and are of little value for court
purposes. Still, they have great investigative potential and can be performed at the crime
scene. The following are several field color tests presumptive for blood:

e  Leuco-Malachite Green Test
*  Reduced Phenolphthalein Test
e Luminol Test

¢ Tetramethyl Benzidine Test

Other tests performed on suspected stains can yield additional information. For
example, the hemin crystal test proves the actual presence of blood in a stain; the precipitin
test establishes its origin (human, animal, or a mixture of both); and, if a stain has been
satisfactorily preserved and is of sufficient quantity, its blood group(s) may be determined
as well. In addition, DNA tests became a reality in 1989. Most of these tests are usually not
possible in the field; they call for laboratory equipment and carefully controlled conditions.
When the amount of clue material is limited, it is best not to expend it by field testing.
Although sensitive and requiring small samples of blood, field tests can in some cases make
the precipitin test impossible.

The degree of investigative value for each of the examinations on a suspected
bloodstain varies.

Investigative Uses

From the viewpoint of the investigator, the concern is not with how blood tests are
performed but with the investigative prospects they hold. The following practical results
have been achieved through the examination of suspected bloodstains:

e The crime scene has been located.
e The crime weapon has been identified.

e Alink has been established between criminal and victim—or, one
or both of them has been connected to the crime scene.

e A reconstruction of the crime (how it was committed) has been
accomplished.

e An alibi has been corroborated or disproved.

* A suspect has made an admission or a confession during an inter-
rogation after having been informed of blood test results.

Locate the Crime Scene

In homicide cases, a body is sometimes discovered at a location other than where the
assault occurred. In the meantime, of course, if the primary crime scene can be found, the
investigation has taken a step forward. Moving the body suggests a deliberate attempt by
the criminal to dissociate himself or herself from the killing. It is often apparent from the
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nature of the injuries that a significant quantity of blood is likely to be present at the crime
scene, making it equally likely that the criminal will take countermeasures to forestall
discovery of that site. This, however, is not easy to do, because the guilty person is hindered
by internal pressures to avoid exposure.

Here are a few circumstances that have alerted investigators and aroused their suspicion
that blood might have been present:

e In an otherwise grubby home, the kitchen floor had been immacu-
lately cleaned.

¢ Only one wall of a living room had been freshly painted.

* A rug was missing from a floor that obviously had been previously
covered (judging by a color difference in the varnish at the room’s
borders and the lack of scratch marks in the middle).

* A bedspread could not be located, nor its whereabouts satisfactorily
explained.

*  The seat covers of an automobile had been removed, though reported
to have been in good condition the day before the crime.

e A few tons of coal had been moved within a coal bin (shoveled to
another side and away from where it would normally be), making it
inconvenient to use.

*  Ketchup had been smeared over the kitchen floor and rubbed into
the carpet.

In such circumstances, when a positive preliminary blood test is obtained despite an
effort to cover it up, the clue must be followed up. Although not admissible as evidence in
court, preliminary blood tests have significant investigative value. Additional information
can become available when the original crime scene is located.

Identify the Weapon or Instrument

Although the law does not require that a weapon be produced as evidence in court,
an intensive search is generally made to recover it. The impact on the jury is considerable
if an unusually terrifying instrument was wielded to wound or injure. On observing the
injuries on the victim’s body, the pathologist—and in many cases the detective—may be
able to arrive at some conclusion with respect to the type of weapon; obviously, the search
is more likely to be successful when one knows what to look for.

The presence of blood on a hammer or other bludgeon, knife, ice pick, heavy boot, or
spike heel can expose it as the likely assault weapon. When the blood group can be determined,
evidentiary value is enhanced. Most weapons seem to present difficulties regarding removal
of all residual traces. This is often true despite precautions taken by the perpetrator soon after
committing the crime. Careful washing of cutting or stabbing instruments, on the other hand,
is quite effective; if done thoroughly, even the most sensitive reagent fails to detect blood.
Fortunately, most criminals are satisfied if their weapon appears free of visible traces of blood;
hence, there is always the chance that invisible traces remain. For example, a boot thought to
be implicated in a stomping homicide may retain traces of blood on its welt or on the side or
inside of the shoelace. Therefore, even when no signs of blood are apparent, it will profit the
conscientious investigator to submit a suspected weapon to the crime laboratory.
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Develop Associative Evidence

Relating the criminal to the victim—or either of them to the crime scene—through
the discovery and grouping of a bloodstain or through DNA content are examples of asso-
ciative evidence. It is not unusual to find the victim’s blood on the perpetrator’s clothing
or body, or alternatively, the criminal’s blood at the crime scene. There are a few cases on
record in which a trail of the perpetrator’s blood was tracked from the crime scene back to
the perpetrator’s house. Usually, however, the identity of the suspect is gradually disclosed
through normal investigative techniques. Then the crime laboratory’s ability is called
on to process the physical evidence. Two extreme investigative possibilities for blood are
represented in the following examples:

1. No test other than normal visual observation—tracking a trail of
blood—is required.

2. Significant investigative results are provided when the bloodstain can
be grouped or analyzed for DNA.

Identifying the source, especially of animal blood, can be significant in some cir-
cumstances. For example, illegal cattle slaughtering in uninspected barns was somewhat
common during World War II while there was a meat shortage. Just as meat prices rise,
so does the incidence of cattle rustling and illegal slaughtering. In addition, wild game
shot out of season must be transported covertly. Because the detection of animal blood in
unusual places can expose the owner (of the barn or vehicle) to further investigation, state
conservation officers can probably make profitable use of this investigative tool.

Reconstruct How the Crime was Committed

Reconstructing the crime, an increasingly important laboratory function, can be
accomplished through the study of blood groups and bloodstain patterns. One of the authors
is familiar with a case of a double homicide by a third person. Despite the perpetrator’s
attempt to have it appear that a duel with carving knives had taken place, the homicide was
reconstructed in the crime laboratory by the blood grouping of stains found throughout the
apartment. The apparent duelists obviously dead, this strategy might have been successful
and the case closed had the unusual distribution of blood in widely separated areas not
aroused the suspicion of the investigator. Blood was found on the back of the entrance door
to the apartment, on the inside of the bathroom door, on the telephone ripped from the wall,
and on a window shade (normally open, but closed when the crime was discovered).

The samples were sufficient in quantity for grouping purposes, and two different
blood groups were present. The laboratory ascertained the specific objects each victim had
touched and, through a reconstruction of how the crime was committed, was able to explain
the wide distribution of blood. It became clear that the criminal had been unable to deal
lethally with two victims at the same time. When switching from one to the other, he would
find the first attempting to escape or call for help. The bloody doors, the ripped telephone
wire, and the closed window shade testified to the killer’s resolve to prevent such attempts.
Although the perpetrator was ultimately apprehended by conventional techniques, his
confession was corroborated by the crime laboratory’s blood grouping, which reconstructed
how the crime was committed. In many jurisdictions, corroboration of a confession is a
requisite in more serious crimes. Corroboration through independent evidence is desirable
in all crimes. Sometimes blood examinations have this potential.
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In a monograph on the interpretation of bloodstain patterns, MacDonell describes
how knowledge of the flight characteristics and the stain patterns of spattered blood can
be employed to determine several things:

1. The distance between the surface bearing the stain and the origin of
the blood at the time it was shed;

2. The point(s) of origin of the blood (see Figure 2.21);

3. The type of impacting object (bludgeon or gunshot) that produced the
bloodstains, and the direction of its force;

4. The movement and direction of the person(s) and/or object(s) during

the shedding of blood;

5. The number of blows or shots; with arterial gushing, the number of
heartbeats;

6. The position(s) of the victim and/or object(s) during the shedding
of blood;

7. The movement of the victim and/or object(s) following the shedding
of blood.?

In one case, MacDonell’s expertise was called on to examine blood spatter stains on the
clothing of an individual who claimed he found the victim in a pool of blood and dragged
the body to get help, thereby causing the stains. MacDonell, however, testified that the
blood pattern on the defendant’s clothing could not have resulted as described—from mere
contact with the victim. It could only have been produced by blood spattering with great
velocity, as from a beating or stabbing.?

Corroborate or Disprove an Alibi

Suspects finding it somewhat disconcerting when a bloodstain is discovered in their
home or automobile, or on their clothing, often proffer an explanation for its presence.
Typical alibis include: a recent visit to the butcher shop, a cookout, a hunting trip, or a
nosebleed. They may be proved or disproved in the laboratory by determining the origin
of a stain (animal, human, or both), its blood group, or DNA content. Simplistic excuses
that wine, ketchup, or iron are the cause can be readily checked in the field by one of the
preliminary catalytic color tests (such as the Leuco-Malachite Green Test).

Interrogate a Suspect

The average suspect does not know the
difference between a blood examination that
is no more than an investigative technique and
one with genuine evidentiary value. One of the
prerequisites of effective interrogation is met
when suspects understand that evidence exists
that can be used against them; at least they
must believe it is available. To invoke this belief,
a color test (such as the Leuco-Malachite Green
Test) performed in the presence of the suspect

Figure 2.21 on a stain that seems to be implicative can be

Blood spatter on arm (to the left of ruler) shows directionalit; . ..
patte ( ler) show ' effective. If the other conditions necessary for
to be from right to left. These small stains establish that the arm

origin of spatter was not from the thumb but from the other 2 confession are satisfied (see Chaptef 11), a
area of damage (or impact), i.e., the chin. formal declaration of guilt can result.
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Evidentiary Value

A laboratory finding that a suspicious stain contains blood of human origin may work
against a defendant on trial, and laboratory testimony on its blood group will carry greater
weight. A determination, therefore, that incriminating stains on the suspect’s clothing are
of the same group as the victim’s (and different from the suspect’s) represents a contribution
to the evidence that few juries would ignore. This also applies to a determination resulting
from DNA analysis. Any explanation of why the same DNA or blood group as the victim’s
should have been found on the defendant must satisfy the jury. Should it fail to, the
consequences are apt to be grave when the jury deliberates on the evidence.

Semen, Other Biological Material, and DNA Profiling

DNA (deoxyribonucleic acid) technology is a relative newcomer to serving the needs
of law enforcement. Developed in the 1970s as a tool for the molecular biologist, and
coming as a surprise spin-off from gene splicing, it was first applied to forensic matters
in 1985. Not since Neutron Activation Analysis (NAA) was viewed as a godsend in
the late 1940s has a promising new method for the examination of physical evidence
caused such a stir in the world of forensic scientists, prosecutors, and defense attorneys.
Particularly in rape cases, prosecutors see the possibility of presenting positive DNA
(semen) results as associative evidence or proof that the defendant’s ejaculate was present
at the crime scene or on the victim’s clothing or body. The linkage of suspect to crime
scene has strong probative value and is likely to be persuasive to a jury. Defense attorneys
are also tantalized by the prospect that DNA findings may (and can) eliminate their
client as a rape suspect, or free him or her should he or she have been convicted and the
test not done originally. Similarly, interest is aroused because other kinds of biological
evidence are suitable for DNA analysis: blood (if white cells are present), hair (if the
root is present), saliva, skin (if nucleated epithelial cells are present), bone, teeth, urine,
feces, or stamps or sealed envelopes that were licked. Similarly, dandruff, chewing
gum, razor blades, facial tissues, eyeglasses, and wrist watch bands also can yield DNA
results. Most biological evidence (to be examined for DNA) is best preserved when
kept dry and cold to prevent bacterial growth and the degradation of the DNA. Each
item of evidence should be stored, after drying, in paper envelopes or paper bags while
assiduously maintaining the chain of custody.

DNA analysis (profiling) is regarded by some in law enforcement as the greatest
breakthrough since the advent of fingerprinting and the computer. Today, the courts in all
50 states allow DNA test results to be admitted as evidence since the practice’s first appeal
in a Florida criminal case. Of the first 54 cases handled by the FBI Laboratory, 29 suspects
were linked to the crime through a comparison of DNA profiles obtained from the suspect’s
specimen and the biological crime scene specimen. Fourteen suspects were cleared when
DNA results did not match.

DNA profiling would, therefore, appear to be a powerful forensic tool for protecting
the innocent. And yet it could be used maliciously to do just the opposite; namely, frame a
victim. Specimens of hair, blood, and semen could be procured (though not without some
difficulty), then placed at a crime scene to incriminate the “patsy” selected to take the
“fall.” Great care must therefore be taken to gather evidence independent of DNA results to
corroborate that the suspect did, in fact, commit the crime or at least had the opportunity
and compelling motive to do so.
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DNA—What Is It?

A naturally occurring substance, and the principal component of cellular chromo-
somes, DNA is responsible for the hereditary (genetic) characteristics in all life forms. It
is a large, heavy macromolecule consisting of two strands coiled about each other—Ilike
a spiral staircase—forming DNA into the structure of a double helix. The steps in the
staircase are composed of four nitrogenous bases known as adenine, guanine, cytosine, and
thymine—each represented respectively by A,G, C, and T. Only when A is paired with
T, or G with C, can a step be built in the staircase. In nature, when a sugar (deoxyribose)
is linked to a phosphate group and to one of the four nitrogenous bases (A, G, C, T), the
resultant molecule is called nucleotide.

The number of arrangements for nucleotides is almost infinite, the human genetic code
comprising three billion combinations. For example, base pairings in a nucleotide and its two-
strand structure can be depicted for one possible fragment of the DNA code as follows:

-A-G-T-T-C-A-G-G-G-T-C-C-A-
N
T-C-A-A-G-T-C-C-C-A-G-G-T-

Within a human cell, each of the 46 chromosomes (23 from each parent) has a DNA
structure built from the randomly alternating base pairings:

A T and G C
or or

T A C G

The vast majority of the 3 billion nucleotides are shared in common by all human
beings. Only a small portion is sufficiently variable in base pairing sequence to permit
discriminating one individual from another through the variations of genetic material at
the molecular level.

DNA—How Is It Analyzed?

Certain nucleotide combinations, however, repeat themselves at random intervals
throughout the length of the DNA chain. The sequence is called a restriction site, the term
coming from the naturally occurring restriction enzymes obtained from certain bacteria.
Restriction enzymes can be purified for use in fragmenting DNA after it is extracted from
the specimen (Step 1 in Figure 2.22); they act like chemical scissors, cutting or breaking the
DNA chain at its restriction sites (Step 2 in Figure 2.22). The resultant fragments, varying
in length and weight, are separated by gel electrophoresis (Step 3 in Figure 2.22). The
double stranded DNA fragments are further broken apart (denatured by heat or chemical
means), resulting in single-stranded fragments. These single strands can be joined together
again under certain conditions to reform the original double stranded DNA. The process
of recombining single DNA strands to form a double strand is called hybridization (Step 4
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in Figure 2.22). It is possible to hybridize (combine) the denatured single strands of DNA
obtained from the questioned biological evidence with other single (complementary) strands
obtained through laboratory recombinant techniques. If the complementary strands (or
probes) are tagged (by incorporating radioactive phosphorous into the DNA molecule),
the resulting hybrid is detected by using X-ray film (Step 5 in Figure 2.22). The process
is repeated with a known sample obtained from the suspect or victim. Laboratory-tagged
single-stranded DNA molecules are again used to detect any complementary single strands
of DNA obtained by denaturing the known sample. The labeled (or tagged) molecules used
for this purpose are called probes.

There are several methods available for DNA profiling. They differ from each other
in the amount of sample required for analysis. The accuracy of the results is dependent on
the quantity and quality of the sample. The laboratory-made probes used to identify the
DNA denatured fragments obtained from the crime scene evidence also differ significantly.
Restriction Fragment Length Polymorphism (RFLP) analysis, the earliest known technique
(Steps 3 through 7 in Figure 2.22), involves either of two kinds of probes. Originally called
Jeffreys probes and White probes (named after the scientists who developed them), they are
now better characterized as multilocus and single-locus probes. A multilocus probe (MLP)
can, in one test, simultaneously bind many DNA fragments from many different chromo-
somes; this process is a multilocus probe test. A single-locus probe (SLP) test, on the other
hand, identifies a fragment whose sequence appears only once in a chromosome. (However,
several single-locus tests can be performed using different probes.) At the beginning of
DNA testing for forensic purposes, only the SLP method was used in North America; both
were used in Europe. Of the two, the MLP is less costly and does not require as much time
because only one test need be made. A drawback of both methods is the requirement that
the DNA sample be of high molecular weight, i.c., a sample that has not begun to deteriorate
or decompose in stages—resulting in lower molecular weights. Because heat, bacteria, and
moisture can cause it to decompose, the preservation of DNA evidence is critical.

Fortunately, another procedure is useful when a crime scene specimen has undergone
some deterioration, is of insufficient molecular weight, or was limited in quantity to
begin with. This procedure involves a chain reaction that amplifies certain (target) DNA
sequences in the specimen. To accomplish this, the enzyme DNA polymerase is used, and
the procedure is known as the polymerase chain reaction (PCR), or alternatively, the gene
amplification technique (Steps 3A through 5A in Figure 2.22). Although the time needed
to complete a PCR procedure is measured in hours, it takes additional time to complete
any of the several identification methods that must then be used.

Newer DNA Technology

A newer approach to DNA analysis involves short tandem repears (STRs). Individually,
STRs are less discriminating, but when multiple ones are examined, the combined prob-
ability can equal that of RFLP results. Similarly, Y-chromosome DNA typing is currently
being used as yet another form of STR analysis.”® This technology could help identify males
involved in sexual assault cases, as heretofore it was the victim’s word versus the accused
individual’s word as to whether he assaulted the victim. Chromosome STRs (see below)
are increasingly accepted because of their value in the investigation of sexual crimes. At the
cutting edge of DNA technology is the study of single nucleotide polymorphism (SNP) sites,
with the future prospect of their use as an additional kind of DNA evidence.
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At this point a different technology

/ specimen is of limited quantity or
/ has deteriorated.
7/
/
DOUBLE-STRANDED DNA
Step 3A Add the enzyme DNA Polymerase to replicate the

genes through a chain reaction.

DNA QUANTITY INCREASED
Step 4A Analyze amplified DNA by dot blot analysis.
DOT BLOT ANALYSIS
Step 5A Compare the DNA profile of the

crime scene evidence with that of
the known (exemplar) sample.
One of the following results is possible.

is employed when the crime scene <
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Step 3A
BIOLOGICAL SPECIMEN
from from
Step 1 Extract DNA (using solvent) the crime  the crime
+ scene source
DNA

Step 2 Add Restriction Enzymes to cut DNA
into double-stranded fragments.

—— —— — DOUBLE-STRANDED DNA FRAGMENTS X
Electric
field

Step 3 Separate the fragments by Gel
Electrophoresis.

Denature the double-stranded DNA
fragments to form single-stranded
DNA fragments.

SINGLE-STRANDED DNA FRAGMENTS

Step 4 Transfer the single-stranded fragments

is washed off membrane.
HYBRIDIZED DNA FRAGMENTS

. L. . Radioactive fragments
Step 5 Detect radioactivity by exposing the

from the gel to a solid membrane using
the technique of Southern blotting.
Add radioactive probes to form
hybridized (double-stranded) fragments w
Excess unbound radioactive probe

hybridized fragments to X-ray film, i.e.,

through audioradiography, resulting in

X-ray film
Bar Code Patterns on the film.
- -
BAR CODE PATTERNS
Step 6 Examine and evaluate the bar code e oy
patterns.
+ - -
DNA PROFILES SUITABLE FOR COMPARISON - e
Step 6 Compare the DNA profile of the crime
scene evidence with that of the known - oy
(exemplar) sample. One of the
following results is possible.

1. THE SPECIMENS ARE FROM A COMMON SOURCE, i.e.,
ASSOCIATIVE EVIDENCE HAS BEEN DEVELOPED

2. THE SPECIMENS MAY BE FROM A COMMON SOURCE

3. THE SPECIMENS ARE NOT FROM A COMMON SOURCE

Figure 2.22
Schematic outline for the analysis of DNA.
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Another development enhancing the value of DNA as evidence is the utilization of a
different DNA that is also found in body cells: mitochondrial DNA (mtDNA). The more
familiar DNA, found only in the nucleus of the cell, is properly designated as nDNA.

Short Tandem Repeats (STRs)

The DNA molecule is chemically stable, long-living, and quite resistant to environ-
mental factors. Although preserved by desiccation or cold storage, it can be degraded by
enzyme action (cellular or bacterial) when damp; then, it separates into fragments with far
fewer base pairs than are present in intact DNA, which has 3 billion base pairs.

The greater the DNA degradation, the more likely the survival of only the shortest
fragments. Such small DNA fragments are still useful for analyzing old specimens and crime
scene evidence. Short Tandem Repeat (STR) defines a small region (locus) in which different
numbers of tandemly repeated core DNA sequences, two to eight base pairs in length, are
found. STRs are favored because of the ease with which they amplify by the polymerase
(PCR) chain reaction. STR markers have a number of repeats that vary considerably among
individuals, thus making them useful for identification. With one nanogram (1 ng) of
DNA sample, matching probabilities of one in a billion or more is possible. Moreover, the
results can be obtained in a few hours, compared to the days or weeks required by RELP. In
part, this is the result of automating the analysis of STRs. In addition, with STR methods,
owing to the use of PCR chain reaction, both the quantity and quality of the crime scene
DNA can be small (0.1 to 1 ng) and highly degraded, yet it is possible to obtain distinctive
discrimination between unrelated or even closely related individuals, except identical twins.
The DNA database now being compiled uses 13 core STR loci in the DNA molecule (see
CODIS below). The “core” STR loci referred to is the use of the same DNA regions for
typing, used by forensic science laboratories in the United States, in cooperation with the FBI
in CODIS. With this uniformity of procedure, they can exchange and compare case work
and database typing information. By selecting 13 loci, the power of discrimination rivals
that of RFLP analysis, which is expensive and requires considerably more time and DNA
to complete. STR markers are now also used for paternity testing. Similarly, STR typing is
employed to identify human remains in cases of mass disasters, including high-temperature
fires and airplane crashes in which the victims are subjected to obdurate water damage.

Mitochondrial DNA

The cell is the basic building block of all living things. Although it contains many
components, two are of interest from a DNA standpoint: the nucleus and the mitochondrion.
The nucleus is the source of the DNA (more properly nDNA) that is commonly tested for.
The mitochondrion is a specialized part of the cell, the function of which is to produce energy
for the body by using the food digested. It too has a DNA molecule, mitochondrial DNA
(mtDNA), which is relatively small (about 17,000 base pairs) compared to the 3 billion base
pairs in nDNA. Although mtDNA offers much less discriminatory information than nDNA,
the hundreds or thousands of mitochondria per cell (compared to one nucleus per cell) make
it much easier to extract mtDNA from biological specimens. Thus, a very small sample or
one that is old and badly degraded may not be suitable for nDNA analysis, yet could be fit
for mtDNA analysis of mitochondrial DNA. Moreover, mtDNA can often be recovered from
samples that will not yield much nDNA, such as hair shafts, saliva, and skeletal remains.

Unlike nDNA (which is inherited from both parents), mtDNA is passed only through
the mother. This fact, coupled with the fact that mtDNA is recoverable from ancient bones,
has led to the solution of some interesting historical questions. For instance, were the bodies
buried in an unmarked grave those of the Romanov family, the Russian royal family believed
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to be shot more than 70 years ago at the start of the Russian Revolution? Typing revealed
that the mtDNA sequences obtained from the Romanov descendants matched that extracted
from the bones believed to be those of the royal family. The counterpart to mtDNA being
passed only through the female line in the family is the Y chromosome, which is passed
only through the male line of the family.

DNA—Investigative Use

DNA tests for forensic evidence were first performed in the United States by com-
mercial laboratories. In 1989 the FBI laboratory began to offer them for law enforcement
purposes. Since then the agency has received many thousands of submissions of evidence
from federal, state, and local law enforcement agencies.

DNA results are obtained in about seventy-five percent of cases studied. DNA
testing eliminates the suspect in about one-third of these cases. . . . [There]
are numerous criminal cases in which the defendant pleads guilty in the face
of compelling DNA evidence.?

To push the potential of DNA even further and use it to generate investigative leads,
the FBI Laboratory’s Combined DNA Index System (CODIS) blends forensic science and
computer technology to create an effective tool for solving violent crimes. CODIS enables
federal, state, and local crime labs to exchange and compare DNA profiles electronically,
thereby linking crimes to each other and convicted offenders. All DNA files originate at
the local level, then flow to state and national levels.”” Oftentimes, DNA obtained from a
crime scenes is less than ideal. Exposure to water and enzymes, both commonly found in
nature, can fracture the DNA molecule. Such degraded DNA was difficult to analyze until
PCR methods and STR typing became possible. Now less than 1 nanogram (1 ng) can be
analyzed, whereas 100 ng were required when the RFLP method was the only way possible.
Such sensitivity (1 ng analysis) has a price, however, in the form of potential contamination
in the collection, transportation, and analysis of biological evidence. Touching, talking,
sneezing, or coughing over the evidence can contaminate it.

When DNA testing was first employed, it took from six to eight weeks to reach a
result. Now, the improvement in methods over the past 20 years has reduced the time to
a few hours—and with greater discrimination as to the DNA source. If a match between
crime scene sample and a suspect’s DNA is realized, the DNA profile is then compared with
population databases. A report stating the probability of a random match is then calculated,
if a match is determined.

A population database is a collection of DNA profiles of unrelated individuals from a
particular ethnic group, for example, Caucasians and African Americans. A random match
probability is the chance a randomly selected individual from a particular population will
have an identical STR profile at the DNA marker tested. A large DNA-sequence database,
known as GenBank, is maintained at the U.S. National Institute of Health and contains
more than 6 billion nucleotide bases and 6 million sequences.?

Ever since the first United States case was solved by searching a convicted offender’s
DNA records—a 1991 Minnesota rape-homicide—CODIS has solved “otherwise unsolvable
violent crimes” with increasing frequency.” When all 13 CODIS loci are tested, the average
random-match probability (assuming unrelated individuals) is rarer than one in a trillion.
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In 1993, crime laboratories in the United States had collected 142,000 samples and
analyzed more than 7,000. By 2003, almost 1.5 million profiles were stored in the national
CODIS database. Moreover, all 50 states passed legislation requiring convicted offenders
to provide samples for DNA databases.?® In the United States thus far, DNA samples are
for the most part analyzed in cases involving sexual assault and homicide, whereas in the
UK, evidence obtained in burglary cases is also analyzed. Even in the 1990s, the British
were getting between 300 and 500 “hits” weekly, largely for burglary. These include
crime-scene-to-crime-scene hits (in CODIS, the Forensic Index), but also convicted-
offender-to-crime-scene matches (in CODIS, the Convicted Offender Index).” As of May
2009, the National DNA Index (NDIS) had more than seven million offender profiles and
more than a quarter million forensic profiles. The CODIS system had provided 91,000
matches in 89,900 cases.*?

A significant number of released prisoners are convicted again within a short time
for committing the same or another crime. Both the Forensic Casework Index and the
Convicted Offender Index (COI), especially as they grow in size, assist in clearing crimes
that otherwise would not have been solved. The COI is compiled using liquid blood samples,
thereby enhancing the ability to automate the DNA typing procedure.

The development and use of a DNA database embraces three elements: (a) the col-
lection of specimens from known individuals, (b) analyzing these specimens and entering
their DNA profiles in a computer database, and (c) the comparison of the crime scene
DNA profile with the known profiles recorded in the computer database. Each of the 50
states has passed legislation establishing a DNA database for their state. To be included in
the national CODIS database, all 13 STR markers (at least 10 for degraded DNA samples)
must be submitted to the national file. This file contains no case-related information.
When a CODIS “hit"—that is, a potential match between two or more DNA profiles—is
established, the laboratories originating the matching profiles get together to confirm or
challenge the match. After qualified DNA analysts have validated the match, a further
exchange of information between the criminal investigators is the next logical step.

There are several problems associated with the development of DNA databases for
law enforcement:

1. Incarcerated felons resist providing blood or saliva samples for they
are aware that their DNA can be used to match it to unsolved crimes
or to identify them if they commit additional crimes in the future.

2. Crime scene samples may be a mixture of DNA from two or more
individuals, thereby making the interpretation of the DNA results
more difficult.

3. Quality assurance guidelines must be rigorously followed and
regulated by carrying out periodic proficiency tests of analysts.

4. The matter of privacy is of some interest. Thus, information in the
DNA database must be solely for law enforcement needs, that is,
to be used only for human identity testing and not for any genetic
medical assessment. Only the crime laboratory submitting the
DNA data should retain the capability to link DNA results to a
known person. Any unauthorized disclosure of DNA database
information for other than law enforcement purposes must be
sternly penalized.
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DNA Results—Evidence and Proof

The probe patterns obtained from crime scene biological evidence and those from the
suspect’s known biological sample must match if an identity is to be established (Steps 5A
and 7 in Figure 2.22). When there are no matching patterns, the suspect clearly is not the
source of the crime scene evidence.

Proponents of the Jeffreys method use the term DNA fingerprinting to describe the
results obtained through MLP testing. To approach the same certainty, the SLP procedure
must employ several single-locus probes. However, there were some in the forensic science
community who shared the belief that DNA profiling offered a promise rather than a
realization of the individualization of some biological evidence.

In 1988 the FBI undertook an ambitious research program to perfect the method
used in its laboratory, and to establish its scientific validity and reliability.® It is important
to recognize that DNA test patterns depend on the restriction enzyme(s) and probe(s)
employed. Different enzyme/probe combinations will produce different DNA patterns.
Standardization of DNA technology, therefore, is important when the results are to be used
as evidence in a court of law. The ultimate goal of the FBI is to ensure that DNA-based
evidence withstands the inevitable challenges.

Another aspect of the need and importance of standardization for DNA testing meth-
ods relates to the desirability of creating a DNA file (or database) comparable to that of a
fingerprint file. DNA technology was in its infancy in the late 1980s, and it was probably
premature to start compiling such a database on a wide scale. But, as a means of tying together
apparently unrelated rapes or homicides—establishing that they are the work of one person (a
serial murderer, for example)—DNA has an important immediate contribution to make.

Those who use the term “fingerprinting” to imply certitude regarding DNA profiling
inevitably invite comparison. Identical twins yield identical DNA profiles that cannot be
distinguished from one another; however, with their real fingerprints, there is no problem.
In addition to theoretical (a priori) reasons for believing fingerprints are unique, there is
considerable empirical (2 posteriori) evidence to confirm the absolute nature of fingerprint
identification. Except for identical twins, there is good theoretical reason to support
individualization by DNA testing. However, until the necessary database and file are fully
constructed and tested, it is premature to rank DNA profiling with the certainty of an
identity established by matching a good, usable latent print with a known print.

Newer forensic examination methods have given rise to a similar set of concerns among
those interested in evidence and proof. Yale H. Caplan, co-editor of Academic News, in a
column on professional issues in forensic science, wrote:

With the use of a new technology, the interpretation of the results becomes
critical. Serious consequences may result if the expert overinterprets or
overextends the technology. This occurred in the application of neutron
activation analysis (NAA) to hair examinations; result, NAA is no longer
utilized for this purpose. . . . It is incredibly powerful to be able to state in
a courtroom that a bloodstain came from a particular person to the exclu-
sion of everyone else in the world. It is hoped that such statements can be
backed up by a valid statistical base and that such studies have been verified
by peer review.*
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Caplan further stated:

In this early stage in the application of DNA probe technology to forensic
cases, it is vital that the laboratories conducting such tests employ strin-
gent quality control in their procedures. The experts testifying should be
conservative in their use of statistics. The greater concern is the manner in
which this technology will be transferred from the few highly specialized
laboratories performing this test today to crime laboratories throughout the
country. This will require extensive training and must include stringent
quality control, certification and proficiency testing.*

Documents

The examination of the handwriting, printing, or typewriting on a document (in
addition to the paper itself) affords opportunities to develop useful information.

Handwriting and Hand-Printing Examinations

Questions that should be asked include:

1. Did the suspect write, print, or sign the document? This question arises
with kidnap ransom notes, anonymous letters, and signatures that are
questioned.

2. Is the document genuine? This question arises with receipts and bills,
suicide notes, letters, diaries, and wills suspected of being forgeries.

3. Are there any additions or deletions? If so, were they made at the time
of original preparation or at a different time? These questions arise in
forgery cases.

4. Was the document written or printed by one or more than one person?
This is usually a civil rather than a criminal matter.

Typewriting and Computer Printing Examinations

The availability of typewriters makes their use very likely when a document is employed
in the commission of a crime. Kidnap and ransom notes, threatening letters, forged docu-
ments, and bank robber notes give rise to the following questions:

1. Can the make and perhaps the model of the typewriter be identified?
This information limits the inquiry to those who have such an instru-
ment available.

2. Can it be shown that a specific machine typed the questioned docu-
ment? If so, associative evidence has been developed.

3. Were any additions or changes made by a typewriter other than the
one used to type the original document? This question is more often
raised in civil matters.

4. Was the typewriter manufactured after the ascribed date of the docu-
ment? Again, this usually (but not exclusively) involves a civil rather
than a criminal matter.
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The rapid increase in the use of computer-generated documents on printers has had
an impact on document examination. Carbon copies have become virtually extinct, and
the use of color copy machines has also contributed to changes in the way documents are
examined. For this reason, paper and ink examinations have become very important.

Paper and Other Examinations

Investigators are often familiar with the potential value of handwriting and typewriting
evidence, yet they frequently fail to ask if other information could be developed by further
examination of the document—in particular, the paper itself. They should ask:

1. Can a sheet of paper, which was directly beneath another at the time
of the writing, be used to restore the original writing, if the top sheet
was not recovered? In one case, a patrol officer stopped a vehicle, but
before approaching the driver, wrote the license number on his paper
pad. The driver shot and killed the officer as he approached, then went
to the patrol car and tore off the incriminating top page. The pad was
brought to the laboratory, where the indented writing was made visible
and photographed by means of sidewise (oblique) illumination, which
provided the needed contrast. With the license number known, the
killer’s apprehension resulted.

2. Can writing that has been obliterated by covering it with scratch marks
be restored? In a conspiracy case, the obliterated name of a hotel, the
telephone and room numbers, and alias of its occupant were revealed
by means of infrared photography. A red-ink pen had been used to
scratch out the writing.

3. Can a mechanical or chemical erasure be restored? These and other
alterations are found on affidavits, ballots, checks, and receipts.

4. Was one piece of paper torn from another? A jigsaw-puzzle-like reas-
sembly of the evidence answers this question.

5. What company manufactured the paper? When was it manufactured?
Such information is often involved with civil matters, but sometimes
it bears on the crime of forgery.

Glass

Window glass broken during the commission of a crime retains details in its cracks
that permit the event to be reconstructed. For example, it might be important to determine
whether the glass was broken from the outside or inside. Determining whether a bullet
(or other breaking force) came from the outside or the inside of a dwelling can be crucial;
sometimes it can reverse the direction of an investigation. For example, a visiting child
was shot dead while seated at a table having lunch. An aunt, an uncle, and two nephews
were in the apartment at the time; all said a sniper’s bullet had been the cause of death.
Examination of the window, however, disclosed that the breaking force had come from the
inside (see Figure 2.23). Then, by separating and reinterrogating the witnesses, the actual
events were revealed: toying with an unfamiliar gun, the aunt had accidentally killed the
child; to account for the tragedy to the mother, the uncle broke the window from the inside
with a ball-peen hammer and concocted the sniper story.
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Direction of Break

The details needed by a detective (or criminalist) to determine where the breaking
force was applied to a pane of glass are developed as follows:

1. To obtain the required details, a piece of the broken window is used.

2. The inside and outside surfaces of the piece must be identified. If a piece
of the broken pane can be removed from the window, the respective sides
should be carefully marked with gummed labels. The outside surface of
a window is generally dirtier and streaked by rain, and often has paint or
putty serving as a tell-tale sign indicating that it was on the outside.

3. Oneedge of a crack in the broken piece of glass must be examined for its rib
marks (see Figure 2.23C). It is customary to examine the edge of a radial
crack, but the edge of a spiral crack may serve, if restricted, when possible,
to the spiral crack innermost to the original impact hole as long as the exam-
iner is certain which edge—radial or spiral—is being studied. This visual
examination involves scrutinizing the edge for the rib mark pattern. There
are two types: in one pattern, the rib marks run perpendicular to the right
side of the glass; in the other, they run to the left side (see Figure 2.24).
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Figure 2.23

A. Sash of broken window removed from its frame. B. Same window, but the piece in the 7 o’clock
position has been removed for an examination of its radial and spiral cracks. C. A photomacrograph of
a radial edge of B, depicting its rib marks. See Figures 2.25 and 2.26 to determine direction of force.
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Figure 2.24
Types of rib mark patterns that may be seen on the edge of a glass crack.

Should the rib mark pattern be difficult to see, the illumination may need to be
subdued. This can be done simply by turning one’s back to the light, or by viewing the
edge beneath a table and gently turning or rocking the glass until the light reveals the rib
mark pattern. Figure 2.25 is a worksheet that facilitates the recording of the observation
and provides other details necessary to arrive at a conclusion. The interpretation of the
recorded details is illustrated in Figure 2.26.

Drawing by Jerzy J. Hoga, graphic designer
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STEPWISE
DIRECTIONS

1. Indicate type of edge: Radial |:| or Spiral |:|

2. Indicate outside and inside surfaces by labeling each side:

Outside surface is labeled:  ......................
Inside surface is labeled: ...l

3. Draw in the space below the type of pattern observed when the edge of
the glass crack is examined in subdued light:

SIDE A SIDE B

3. See Figure 2.26 for interpretation of these data.

Figure 2.25
Worksheet for the examination of a glass crack: gathering the data necessary to determine the direction of the breaking force.

Which Bullet Hole Was Made First?

When two bullets are fired through opposite sides of a window, the crucial question
can be: which bullet hole was made first? A reconstruction can resolve which person fired
first so a claim of self-defense can be checked.

The determination is very simply made. In Figure 2.26, it is possible to determine that
the bullet on the right was fired last because its cracks were stopped by the cracks made
by the bullet on the left. Crack lines represent the transmission and dissipation of energy.
Energy can be transmitted through a solid, but upon reaching a break, cannot go beyond
it. Thus, the bullet hole cracks on the left were not stopped by those of the right, because
the right cracks were not there when the left cracks were made.
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Pattern 1 Pattern II
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Arrows point to the side on which the force was applied in breaking the glass.

Figure 2.26
Interpretation of rib mark patterns.

Drawing by Jerzy J. Hoga, graphic designer



84

Jaubisep olydesb ‘eboH ‘p Azsep Ag Buime.q

CRIMINAL INVESTIGATION

Figure 2.27
Two bullet holes in a window made at different times. Hole in lower right was made after that of upper left.

Trace Evidence

It is a common belief that an offender’s whereabouts can be tracked through trace evi-
dence. Although this is usually not the case, such evidence can be of help to the investigator
in other ways. Trace evidence is a criminalistics term; it describes physical evidence so small
(in size or forensic details) that an examination usually requires either a stereomicroscope, a
polarized light microscope, or both. It is not practical to list every conceivable trace material
to be found at a crime scene. Based on routine case work experience, however, Nicholas
Petraco has categorized the most commonly encountered types as either fibrous substances
or particulate matter.’® Fibrous substances include: hair (human or animal); plant fibers
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(sisal in cordage or rope, linen, and cotton); mineral fibers (asbestos, glass wool); and
synthetic fibers (nylon, rayon, and Dacron in fabrics and carpeting). Particulate matter
includes: building material, safe insulation, paint chips, metal filings or shavings, soil,
seeds, pollen, wood chips (or splinters or sawdust), and cosmetics—to name some of the
more obvious kinds. Because trace evidence can be minuscule, it is located and collected
by means of: (1) a vacuum cleaner, (2) adhesive tape, or (3) by shaking it loose over a large,
clean, white sheet of paper (see Chapter 3).

Petraco notes that human hair and other fiber evidence are frequently encountered
at the scenes of violent crimes such as homicide and robbery; particulate matter is often
available in burglary cases; and human hair is discovered in just under 75 percent of those
cases in which trace evidence was present.”” More significant is the “regularity with which
the various forms of trace evidence occur, rather than the fact that one form occurs more
or less frequently than another.”*® The most common source of trace evidence is the crime
scene, then the victim’s home or business, followed by the victim’s body and the clothing of
the suspect and victim. The least productive source is “things”—vehicles, hats, furniture,
and bludgeons (such as baseball bats or pipes).* Petraco finds disturbing

. .. the low percent occurrence of fibers and particulate matter for the cat-
egory of rape and sex crimes. One possible explanation for this unexpected
finding might be the prevalent use of commercially available rape kits for
collecting evidence in these cases. The prepared kits usually concentrate on
the collection of physiological fluids and hair specimens, while giving little
attention to the collection of fibers and particulate matter.*

In a later paper, Petraco states that trace evidence can be used to:

1. Reconstruct the event.
2. Associate people, places, and things involved with the event.

3. Surmise (with some accuracy) the occupations of the principals in the
case.

4. Describe the environment or location involved in the event. Then,
armed with such information, use it to establish probable cause for a
warrant to search a home, vehicle, garage or other area specified on the
basis of the trace evidence found.”

Petraco makes a shrewd observation: “All this is achieved without the aid of an eyewit-
ness. It is a powerful source of information indeed, and one that is barely utilized in our
criminal justice system.”?

CONCLUSION

Of the common clue materials, fingerprints, firearms evidence, and blood are encoun-
tered far more often than documents, glass, or biological material (including semen). Trace
evidence is present at many crime scenes, but is frequently overlooked despite its considerable
potential. In varying degrees, therefore, each clue material can serve to link an offender
to the crime scene or victim. If an investigator is to recognize, collect, and preserve such
evidence, there must be an appreciation of the needs of—and the means used by—the
forensic laboratory to make that linkage.
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CHAPTER 3

THE CRIME SCENE

Discovery, Preservation, Collection,
and Transmission of Evidence

DEeFINING THE LiMiTs oF THE CRIME SCENE

The crime scene encompasses all areas over which the actors—victim, criminal, and
eyewitness—move during the commission of a crime. Usually it is one, readily defined
area of limited size, but sometimes it comprises several sites. A case example of the latter
is to be found in the abduction of a bank manager as he left for work one morning. The
car that conveyed him to the bank, the vault and other areas in the bank, the vicinity of
the place in the woods where he was found tied to a tree—each site is a part of the crime
scene. Another example is a homicide in which the murder is committed in one place and
the body is dumped or buried in another.

Although the precise boundary lines of a crime scene are most often well-defined,
sometimes they can be in dispute. In the case of an attempted murder of a prominent black
civil rights leader as he returned to his motel, the question was whether the shots came
from one spot or from three different areas. Had a lone shooter lay hidden in the patch of
weeds across the street from the motel? If so, it would support the local police view that
the ambush was a response to the victim’s visit with a white woman, a local civil rights
activist. On the other hand, the three separate matted areas found in the weeds the next day
supported federal investigators’ belief in a conspiracy—and the presence of three shooters
would put the crime under federal as well as local jurisdiction. Disputing a conspiracy
theory, the police asserted that the weeds were trampled by reporters converging on the
scene and not by one restive shooter.

In the world of cyberspace, the crime scene may be less obvious, and may involve
multiple sites and multiple victims. For example, in cases involving child pornography
distributed over the Internet, there may be several crime scenes: a crime scene in which
children were victimized and photographed, a location where the photographs or images
were later distributed (for sale or otherwise) on the Internet or by mail, and a buyer or user
who may also be liable if a law is violated. Other examples may involve identity theft or
fraud involving multiple locations and victims.
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Figure 3.1
Scene of the crash of Pan Am Flight 103 in Lockerbie, Scotland. Crucial frag-  broad dimensions of such cases and
mentary evidence was recognized and collected in an area about 25 miles away
from Lockerbie. The Pan Am Flight 103 evidence scene is the largest crime
scene ever (more than 800 square miles) that needed to be searched. of this type of criminal activity.

CRIMINAL INVESTIGATION

It is clear from the preceding cases that the crime scene must be conceptualized. Once its
position and boundaries are defined, the scene must then be made secure, the physical evidence
discovered and collected, and the crime reconstructed (if needed). Had the correct procedure
been followed in the ambush investigation—boundaries defined and protected, and the area
within them recorded—there would not have been a question of whether there were one or three
sites or perpetrators. In this case, ensuring that the boundaries were “properly protected” would
have meant cordoning it off until daylight, when the cursory search in the dark turned up little
evidence. In all cases it means excluding reporters, government officials, even superior police
officers who are not directly involved in the investigation; not to mention local residents and
curiosity seekers. In any ambush investigation it is important to establish where the perpetrator
was concealed and to record details of activity within that area. Afterward, it can be searched
for other physical evidence, such as spent cartridges, food containers, or discarded cigarettes and
matches. In this ambush, a thorough search conducted the next morning led to the discovery
of a spent shell casing (from a 30.06 rifle) that had been overlooked.

The in-flight bombing of Pan Am Flight 103 over Lockerbie, Scotland, gave new mean-
ing to the concept of the limits of a crime scene. Fragments of physical evidence—plane
parts, bomb bits, personal belongings, body parts—were scattered over 800 square miles
of countryside (see Figure 3.1). The
painstaking recovery of four million
pieces of physical evidence attests to
the diligence and thoroughness of the
effort to solve the case.

In cases involving cybercrime,
the evidence may lie in a computer,
or in some cases on disks or “jump”
drives, as well as hard copies of
materials, such as e-mails between
individuals. In most cases, evidence
recovery will require the assistance of
experts. Nevertheless, it is important
that the investigator recognize the

be familiar with the modus operandi

THE CRIME SCENE As AN EVIDENCE SOURCE

An offender brings physical evidence to the crime scene: in burglary cases, tools needed
to break into the premises or a safe; in robbery or homicide cases, a weapon used to threaten,
assault, or kill; in arson cases, a container of flammable fluid; in technology-related cases, a
hard drive or the messages on a cell phone. During the commission of a crime, an offender
may inadvertently leave evidence behind (in situ): fingerprints, tool marks, shoe prints,
blood-spatter patterns, spent bullets, fired cartridge casings. Other physical evidence can by
its very nature be unavoidably left behind: in kidnapping cases, the ransom note; in bank
robbery cases, the note handed to the teller. For instance, it may be left on a record tape.
In one homicide case, the suspect’s name first emerged in a message left on the deceased’s
answering machine.! The caller asked that a meeting be set up at a specific time in the
owner’s home, and when the latter was found dead there and time of death was determined
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to be an hour or two after the proposed meeting, this crucial piece of information had to
be followed up. In this instance, it was—with success.

When searching the crime scene (and afterward), an investigator’s observations and
interviews might develop intangible evidence. For example, the emotional factors involved
in motivating and carrying out a homicide become manifest as intangible evidence through
an assessment of such observations as: grossly excessive stab wounds, bones unnecessar-
ily broken, parts of the body cut out or cut off, or the choice and kind of lethal weapon
employed. A shrewd appraisal of intangible evidence (as in psychological profiling) can
provide leads to possible perpetrators. Interviewing also can be used to develop intangible
evidence. Witnesses or victims may report on the language used during the commission
of the crime. How exactly did the robber convey intentions and demands? What did the
rapist say, before, during, and after the assault? Because such commands and comments are
elements of the perpetrator’s modus operandi, they have investigative and probative value.

The CSI Effect

Television programs written about crime scene investigation (CSI) are among the most
popular. From a forensic scientist’s perspective, or more correctly, a criminalist’s viewpoint,
such shows have been both meaningful and detrimental. They have alerted the public that
forensic science exists and should be employed on their behalf. Unfortunately, they have
also led many members of the public to believe they are knowledgeable about crime scene
evidence and what should be collected, rather than leaving it to the CSI or criminalist
to decide. Thus, sometimes the so-called evidence pointed out by the complainant and
reluctantly collected by the crime scene investigator merely covers the analyst’s lab work
space with mostly irrelevant clue material. For example, a smudged fingerprint or a shoe
impression with no details with which to compare the suspect’s finger or shoe are often
collected merely to satisfy the “expert” complainant.

OPPORTUNITY FOR DISCOVERY

The crime scene provides the major opportunity to locate physical evidence. The
initial response should be regarded as the only chance to recognize, record, and collect
physical evidence. The investigator must make the most of it. This search, however, must
be conducted properly and lawfully, or the evidence will be suppressed in the course of a
trial. Police should not relinquish control over the scene and its environs until all evidence
has been discovered and collected. If it must be gone over again later, legal difficulties may
be created because pertinent evidence was not recognized or collected initially.

In 1984, the U.S. Supreme Court in Michigan v. Clifford reversed a decision based on
evidence obtained by investigators who entered the scene of a suspected arson five hours
after the blaze had been extinguished.? Another case, Michigan v. Tyler, also illustrates the
need to collect evidence without unnecessary delay, otherwise a warrant must be obtained.?
In the Tyler arson case there were three searches. The first was within one and a half hours
after the fire; the second, four hours later (dense smoke having caused the delay); but the
third was made three weeks later. Evidence from the first two was held admissible, but the
evidence seized in the third attempt was not, because no emergency validated the warrantless
search. The court found that investigators were able to stay inside the building after the
fire was exhausted, but are required to obtain a warrant to conduct a search for evidence
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of crime not related to the cause of fire. Courts have consistently followed precedent from
the Tyler case, including the case of United States v. Mitchell, in which firefighters entered
a building 12 hours after the fire was exhumed to continue looking for evidence on how
the fire started. The detectives were not able to continue the search immediately after the
fire because of adverse conditions of the scene. All evidence retrieved during the second
search was admissible as evidence.? Delayed or late attempts are legal if the permission of
the owner or occupant of the premises is obtained, preferably in writing. Figure 3.2 is a
consent form for this purpose.

In Mincey v. Arizona, involving the homicide of a narcotics officer, the identity of
the offender (Mincey) was known from the outset.’ Investigators took four days to search
his apartment, and the evidence they discovered led to a conviction. On appeal, the
Court noted that no occupant of the premises had summoned police and that the search
continued for four days. It held, therefore, that no justification for the warrantless search
existed under the Fourth Amendment. Police officers are able to search a home when
exigent circumstances exist, such as the case in United States v. Richardson, in which a
911 call was made to report a homicide victim in the basement of Richardson’s residence.
A similar call was made approximately one week before, and no evidence of homicide
was found. When police investigated this call, with no warrant, they found evidence and
charged Richardson with unlawful possession of a firearm and possession with intent to
distribute cocaine. No homicide victim or evidence of a homicide was found. Richardson
appealed on the notion that the 911 call did not suffice for exigent circumstances; the
court rejected the claim.®

An extended discussion of the need to comply with the search requirements of the
Fourth Amendment can be found in an FBI Law Enforcement Bulletin article.” Its author,
Special Agent Kimberly Crawford, points out that the Supreme Court, in Katz v. United
States, created the presumption that all searches conducted without warrants are unreason-
able. Accordingly, a valid search warrant must be secured before any crime scene search is
undertaken; that is, unless it falls under the exceptions allowed by the Court (consent-to-
search or emergency situations).

A consent to search must be given voluntarily by a person reasonably believed to have
control over and legal access to the premises.®

There are two kinds of emergency situations:

1. Those involving an attempt or opportunity to carry off or destroy
evidence. To support this contention, belief must meet the standard
of probable cause.

2. Those involving threats to safety or life. In these cases, a lower level of
proof—reasonable suspicion—is acceptable.

In an emergency situation, a warrantless search is lawful, but it must not go beyond
the limits of the emergency; thus, a general exploratory search of the premises cannot be
conducted lawfully. This limitation also applies in a consent search.

Crawford offers an example of a crime scene search for evidence that exceeded the scope
of the emergency.” In this case, a 14-year-old kidnap victim, upon being liberated by police
officers, told them where the kidnapper kept his guns and ammunition. Beyond retrieving
the weapons from a closet, no further search of the apartment was made. On appeal, it
was held that the emergency situation (“exigent circumstances,” in the Court’s language)
justified entry into the apartment, but the emergency ended when it was determined that
neither the defendant nor anyone else was in the apartment. Entering the closet to locate
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State of
County of

I, , hereby permit
(name of searcher) of the

(name of agency or dept.)

to search my *

located at

described as **

| authorize them to process, collect, and take any relevant object
including, but not limited to, latent fingerprints, hairs, fiber, blood,
tracks, impressions, clothing, criminal instruments, contraband, and
fruits of a crime.

| further authorize the making of photographs, videotapes, and
sketches of the area being searched.

| understand that | have the right to refuse such consent.

| freely and voluntarily give this consent this _____ day of
, 19
Witnessed
(name) (date)

Entire home; basement only, if one or more rooms, specify which; garage; locker;
automobile or truck; and so on.

*k

Single family house; condominium, apartment number; a four-door sedan (make and
model); mobile home; and so on.

Figure 3.2
Consent-to-search form.
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the weapons exceeded the scope of the emergency search. The evidence, therefore, was not
admissible. Because the 14-year-old victim did not have control over the apartment, the
consent exception was not applicable.

In recent years, the use of roadblocks by police departments to gain information on
recently committed crimes and to prevent drunk driving has increased considerably. In
Hlinois v. Lidster, a roadblock was set up to elicit information about a fatal hit-and-run
accident that occurred one week before at the same location at about the same time. As
Lidster approached the road block, his vehicle swerved, almost hitting an officer. When an
officer noticed the smell of alcohol on Lidster’s breath, a field sobriety test was performed,
which Lidster failed. Lidster was cited for driving under the influence of alcohol (DUI),
which he appealed. The Supreme Court found that the roadblock did not violate Lidster’s
Fourth Amendment rights against unreasonable search and seizure because its purpose was
not for crime control but rather to gain public information to solve a crime.'

Historically, police officers were required to knock and announce themselves and
wait a reasonable amount of time before entering a home to serve a search warrant. The
consequences for not abiding by these requirements was losing all evidence under the
exclusionary rule guidelines. The Supreme Court decided in Hudson v. Michigan that the
evidence found in such searches would have been discovered anyway, and that all evidence
should be admissible in court. The understanding is that the “reasonable wait time” was
ambiguous and the proper consequence of not meeting this requirement should not be the
loss of all evidence found in the search."

PURPOSE OF SEARCH

To understand the numerous precepts imposed on police behavior at a crime scene,
one must be aware of the reasons for conducting a search. The most common reason is to
develop associative evidence; that is, to find evidence that could link a suspect to the crime
or the victim. Should some linkage be developed, its probative strength can range from
an intimation of who may have been involved up to actual proof of something (as when a
fingerprint is developed at the scene). Accordingly, nothing at the crime scene should be
touched or stepped on.

Another purpose for the crime scene search is to seek answers to: What happened?
How, when, and where did it happen? In a homicide the forensic pathologist is usually able
to provide answers after the autopsy, and sometimes (in other kinds of cases) answers are
obvious even to the detective. When they are not, however, it is essential that nothing be
moved or altered. Then, at least some of the questions may be satisfied when a reconstruc-
tion of the crime is attempted. In all events, before the criminalist can collect associative
evidence or undertake a reconstruction, the scene must first be carefully recorded and
photographed.

The police sometimes have other reasons for making a crime scene search: (1) to
recognize evidence from which a psychological profile may be developed, and from which,
conceivably, a motive may be determined (i.e., why the crime was committed); (2) to iden-
tify an object the use or purpose of which is not readily apparent or is foreign to the scene,
thereby calling for efforts to trace ownership—through a serial number (as with Oswald’s
rifle in the Kennedy assassination) or by locating its source, through point of sale (as in
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an item of clothing bought in the Pan Am Flight 103 bombing case) or manufacturer; or
(3) to recognize a perpetrator’s modus operandi (MO). In a burglary, for example, the use
of a push drill to make a hole in the top sash of the bottom half of a window (to insert a
wire and open the catch) is sufficiently unusual to be viewed as the MO of that criminal.
Pooling clues from several burglaries with the same tell-tale marks increases the chances
of a suspect’s apprehension.

ARRIVAL OF THE FIRST PoLice OFFICER

When the criminal has not been caught red-handed and has fled the scene before
the first officer arrives (which is what generally happens), several responsibilities devolve
upon the first officer on the scene:

1. To call for medical aid for the injured. In those cases in which a per-
son is seriously injured, the steps (below) may be deferred until this
is attended to. Medical personnel should be admonished not to step
on footprints or other clues, and not to move anything beyond what
is required to assist the injured. They should be instructed to carry a
victim out on a stretcher. This is preferred because a wheeler or cart
makes it difficult to avoid disturbing blood spatters, foot or shoe
impressions, or other evidence on the floor or pathways to and from
the scene.

2. To ascertain any facts pertinent to the criminal(s) that should be
immediately transmitted to the patrol force—personal description,
make and model of vehicle used, direction fled from scene.

3. Toisolate the crime scene (and if necessary, its environs). To limit access
to those with responsibility for its examination and processing.

4. To detain and separate any eyewitnesses so they cannot discuss their
individual observations with each other.

5. To continue to protect the scene until the officer who is to be respon-
sible for the continuing investigation arrives. This authority is deter-
mined by departmental policy.

The time of any significant subsequent action (as well as its nature, the reasons for
taking it, and people involved) should be carefully noted and recorded. Not doing so
permits defense counsel to create the impression that an investigator is lazy, not thorough,
or incompetent. Being well-informed on the rules of evidence, attorney’s often attack the
collection and handling of physical evidence at the crime scene. Their aim is often to have
it ruled inadmissible should there have been any procedural lapse. In the Nicole Brown
Simpson/Ronald Goldman double-murder case, for example, investigators left the original
scene early on, only to run into what they believed to be a second crime scene. As a conse-
quence, the protection of the original scene, the reasons for leaving it, and the processing
of both scenes for physical evidence became matters of intense interest to the defense. In
such cases it is crucial that the investigator take good notes in a timely fashion, recording
the investigative actions taken and the reasons why.
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ARRIVAL OF THE INVESTIGATOR

On arrival at the crime scene, the investigator must note the following details to write
a report and, possibly much later, to answer questions by defense counsel at trial:

1. Who made the notification; the time of arrival; and how long it took
to respond.
2. The weather conditions and visibility.

3. The names of persons at the scene; in particular, the names of those
who already went through the scene or any part of it.

4. The facts of the case as ascertained by the first officer(s) at the scene.

5. Subsequent actions on taking responsibility for the crime scene from
the uniformed officer who was in charge up to that point.

OTHER SOURCES OF PHYsIcAL EVIDENCE

In addition to the crime scene, there are several other possible sources of physical
evidence:
1. The clothing and body of the victim (if not at the crime scene).

2. The suspect: the body, clothing, weapon, automobile, house, garage,
or other area or article under his or her control.

3. Electronic evidence that may be stored on a movable device

Whatever the source—crime scene, victim, or suspect—the basic precepts governing
the discovery, preservation, and collection of physical evidence apply equally.

DiscoverRY oF PHysicAL EVIDENCE

Barry Fisher, the Crime Laboratory Director of the Los Angeles County Sheriff’s
Department, and author of the landmark text on crime scene investigation notes:

Forensic scientists, crime scene specialists, and latent print experts are the
individuals whose jobs apply science and technology to the solution of
criminal acts. They shoulder an important role in the criminal justice sys-
tem. Their skill and knowledge in the criminal investigation may establish
the innocence or guilt of a defendant. Professional ethics and integrity are
important to their work (p. 15)."

It should be noted, however, that before any physical evidence can be collected and
transported, it must first be recognized as such. Recognition is a routine matter when clue
materials are familiar, like bullets, cartridge casings, tool marks, and blood. When materials
are unfamiliar, recognition depends on the investigator’s education, training, and imagina-
tion. Large police departments today have technicians and scientific equipment available
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Figure 3.3
Impression in wood.

the two pieces of evidence, the reader
determines whether an identity exists.
For many of the case examples, solutions
arrived at by the criminalist who worked
on the investigation are provided. When
the exercises are mastered, the details
upon which an identity depends will be
recognized. The trainee will appreciate
what specific aspects of physical evidence
covered in the exercises need protection
when being collected and transmitted to
the laboratory. In addition, he or she will
better understand the principles underly-
ing the various protocols for handling
of physical evidence. For those already
in law enforcement, a local laboratory
may be able to provide photographs of
crime scene evidence and known com-
parison samples.

for collecting and preserving physical evidence.
In small departments the investigator shoulders
this responsibility, responding to the extent
possible with skills acquired through training,
self-study, and experience on the job.

For readers who are looking for vicarious
hands-on experience, a book such as The Crime
Laboratory: Case Studies of Scientific Criminal
Investigations includes some of the common
and, more important, some of the uncom-
mon types of physical evidence encountered
at crime scenes." It is illustrated with police
photographs (one-to-one or photomacrograph)
of evidence discovered at the crime scene,
together with those of a known comparison
specimen (exemplar) obtained from the sus-
pect (see Figures 3.3 and 3.4). By comparing

99

Clark Boardman Co., Ltd. and Herbert MacDonell,
Laboratory of Forensic Sciences, Corning, NY

Figure 3.4

Hammer face is reproduced to permit a direct comparison with Figure
3.3. These pieces of potential evidence can be compared to determine

whether a common origin exists.

Overview, Walk-Through, and Search

The process of discovery begins after the complainant (and often before an eyewitness,
if any) has been questioned. When information is not otherwise available, the investigator’s
experience with that type of crime is put to use in forming a general impression of what
happened and where to look for physical evidence. The search should include:

1. The most probable access and escape routes. When fleeing the scene,
some criminals deliberately discard a weapon or burglar’s tools, or on
occasion, the proceeds of the crime.
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2. Any area where the perpetrator waited before committing the crime.
Burglars often gain entrance to a building just before closing time, then
wait until it has been vacated. Killers or robbers also wait in ambush for
their victims. In these areas, such clues as used matches, burned ciga-
rettes, spent cartridge casings, food containers, etc., may be found.

The point of entry to the premises.

4. The route used within the premises where signs of the perpetrator’s
activity—such as objects that have been moved or places broken
into—are apparent.

5. Any objects that seem to have received the attention of the criminal,
such as a safe.

6. Some unusual places where evidence might be discovered:
A. refrigerator
a)  half-eaten food (this actually happens)
b) latent fingerprints on handle
B. bathroom
a) toilet seat—fingerprints—hairs
b) trash can
C. computer

D. videotapes or other storage devices

A walk-through of the crime scene is first undertaken to observe the actual physical
evidence and to ascertain which locations and articles require processing; namely, dusting
for fingerprints or photographing blood-spatter details. If an outdoor search must be made
during the hours of darkness, the scene should be protected and searched again in daylight.
Under these circumstances, the first search should be confined to the fairly obvious and to
what could be of immediate value in identifying or apprehending the perpetrator. Priority
must be given to evidence that has a short life and is easily destroyed unless prompt action is
taken to preserve and protect it. Whether indoors or out, sufficient illumination is crucial:
it will help to prevent the mistake of walking on or missing evidence that cannot be seen.

The preliminary walk-through process helps to define the boundaries of the areas to
be examined. Regardless of the search pattern employed, it must be systematic and thor-
ough. When the area is large, a piecemeal probing of small sections (or strips) is effective.
However, this task can be shortened. In a homicide committed in a sand pit, in which the
victim’s skull was fractured, the search for the missing weapon could start where the body
was found. A better idea, however, would be to divide the area surrounding the sand pit
area into a large grid. Those cells in the grid along the possible escape route (which, owing
to foliage, offered a place to discard and conceal the weapon) might be searched after the
sand pit area. If unsuccessful, the search could be directed to other cells in the grid and,
upon completion, the entire process reviewed to make certain none were overlooked.

RecorbpING CONDITIONS AND EVIDENCE
Founp AT THE CRIME SCENE

For a number of reasons, it is essential upon arrival to record the investigative evidence
or clue materials that were noted during the search of the crime scene:
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1. Some investigators use a tape or digital recorder, dictating observations
and other information

2. Writing an official report of the day’s activities provides a record of
information that will be useful later for jogging the memory and assur-
ing accuracy.

3. Details that the criminalist can use for reconstructing the crime or
developing associative evidence will be available.

4. Asan investigation progresses and the suspect or witness makes state-
ments, some aspects of the crime scene that did not initially appear
significant can become important. A record made before anything was
disturbed will permit such a reevaluation.

5. Records are useful in preparing for the interrogation of a suspect.

6. Defense attorneys, legitimately, will be curious about where and when
the evidence was found and by whom. The investigator’s preparation
for cross-examination should begin at this eatly stage, not delayed until
the trial date is set.

7. The effectiveness of courtroom testimony is enhanced when more than
mere memory is available to recall events.

Methods of recording the situation, conditions, and physical evidence found at the
crime scene include: notes, photographs, and sketches. Other methods used by some
agencies require audio or video recording equipment. Each method has a distinct value in
that it supplements the others; in general, however, all three should be used to document
the crime scene.

Notes

Recording the activities upon the arrival of the first officer and investigator at the
scene is best accomplished with notes kept on a chronological basis. Many believe that a
loose-leaf notebook is preferable to a bound one for logging the arrivals, departures, and
assignments of assisting personnel, as well as the directions given to evidence technicians
for processing the scene. It facilitates having material pertinent to the case at hand. If the
notes are needed to refresh the investigator’s memory when testifying, or should the court
grant defense permission to examine them, then only the applicable jottings are open
to inspection. If in a bound notebook, all information—confidential and otherwise, or
pertaining to other cases—could be revealed.

Some people believe a bound notebook is best because it makes it difficult to change
facts as first recorded should there be an attempt later to corrupt the officer. For the
same reason, ink is preferable for crime scene notes. Should a correction be necessary, it is
admissible to draw a line through the original notes and initial the alteration. Regardless of
what form they take, the notes may become part of the res gestae, a record of what was said
or done by the complainant, witness, or suspect in the first moments of the investigation.
Res gestae (statements or acts), being an exception to the hearsay rule, may be admitted as
evidence for consideration by a jury.
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Photographs

Photography is a key component of any police department’s inventory of tools. Larry
Miller, a former crime scene investigator, identifies the following uses of different types

of photography:

¢ Identification files.

¢ Communications and microfilm files.
¢ Evidence.

e Offender detection.

¢ Court exhibits.

e Reproduction and copying,.

*  Personnel training.

*  Crime and fire prevention.

e Public relations.'

Two kinds of photographs are taken at the crime scene. The first is intended

to record the overall scene: the approach to the premises used by the criminal, the
p . point of entrance, the pathway

through the premises, the various
rooms the criminal entered, and
the location of any physical evi-
dence (see Figure 3.5). The second
kind records details needed by
the criminalist to reconstruct the
crime or establish an identity.
They are preserved by life-size
or one-to-one photographs (of
fingerprints, blood spatter pat-
terns, tool marks) or occasion-
ally by a photomacrograph of the
evidence. A specially designed
camera for one-to-one recording

of fingerprints and other objects is

Figure 3.5 commercially available and simple
A photograph of a crime scene. The square in the forefront was included in the Y p
photograph to aid in perspective and mapping. to operate. A photomacrograph,

which requires a camera with a
bellows extension, sturdy tripod, suitable focal length lenses, and illumination, should
be left to a trained evidence technician. The introduction of the video camcorder and
digital camera with a power zoom lens and macro capability has simplified both the
taking of record pictures and the preservation of evidence details by photograph or
photomacrograph.
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Sketches

The advantage of a sketch is that it includes only essential details; in addition, it best
indicates distances or spatial relationships between items of evidence, indoors or out. There
are two kinds: rough and finished. The rough sketch, a relatively crude, free-hand repre-
sentation of all essential information, including measurements, is made at the crime scene
(see Figure 3.6). Because there is great variation in individual sketching ability, changes are
often needed in tracing outlines. It is best to use pencil for this task. The finished sketch is
more precise: its lines are clean and straight and its lettering is either typeset or typewritten.
Usually prepared later when time is available, it uses information from the rough sketch,
notes, and photographs taken at the crime scene.

When the distances in the finished sketch are precise and proportional, with lines
drawn by a skilled drafter, it is termed a scale drawing (see Figure 3.7). Scale drawings can
be helpful in court to demonstrate exact distances. For example, in a case involving an
unsuccessful attempt to choke the victim, the issue of manslaughter versus murder came
up at trial. The jury had to decide whether the time it took for the killer to run down a
hallway to the kitchen for a knife and return to the bedroom to finish the job was sufficient
to constitute premeditation. A scale drawing would help in making this determination.

Commercially available crime scene sketch kits provide several templates: some for house
furnishings, others for store and office layouts, and so on. Computerized systems (such as
Compu-Scene, by Allied Security Innovations, Inc.) are also available. In addition to routine
drawing materials, a 100-foot steel tape and two people are needed to make the measurement.
Each person must verify the distance between the item (the physical evidence) and a fixed
object (a wall, boulder, house, telephone pole, or tree). Indoor measurements (from item of
evidence to wall) are made along the shortest perpendicular lines, with two such right-angle
measurements required to locate it. Each measurement is best made to the nearest walls not
parallel to each other. This is known as the coordinate method for locating an object (see
Figure 3.8). Another method (the triangulation method) is employed outdoors, the measure-
ments being made from two fixed objects such as the corner of a house, a telephone pole, fence
post, or tree (see Figure 3.9). If the direction and angle (obtained from a compass) are known
for each measurement, the location of the object or item of evidence can be established (see
Figure 3.10). Even when the angles are unknown, if each distance is considered the radius of
a circle, the two circles can intersect at two points only, and the evidence will be located at
but one of these two points. If the measurer records the general direction of the evidence from
each fixed object, it is possible to select the correct intersecting point of the two circles.

Exact measurements are important for two reasons: one, to reconstruct the crime—
namely, to check the account given by a suspect or witness; and two, to give clear-cut, precise
answers to defense counsel’s questions, and ensure that counsel is provided no opportunity
to impugn the investigator’s competence or confidence.

COLLECTION AND PRESERVATION

When each item of physical evidence has been properly recorded, it must then be col-
lected separately and preserved for examination in the laboratory and eventually in court.
The requirements of both scientist and lawyer therefore must be kept in mind. Because
improperly collected or preserved evidence will fail to meet the tests defense counsel can
apply in court, legal requirements will be considered first.
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Figure 3.6
Rough sketch of a homicide crime scene.
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Finished sketch and scale drawing of same scene as Figure 3.6.

Courtesy, Sirchie Finger Print Laboratories, Inc., Raleigh, NC
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Figure 3.8
Coordinate method for locating an object.
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Figure 3.9
Triangulation method for locating an object.

Preservation—Legal Requirements

The same information used by the criminalist to reconstruct the crime serves to answer
defense counsel’s questions at trial. For example, the distribution pattern of spent cartridges
ejected from an automatic pistol may allow the criminalist to determine where the shooter
stood when firing the weapon, and defense counsel will certainly ask how he or she knows
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Finished sketch and scale drawing of a homicide that took place outdoors.

the exact position of each cartridge. An admissible set of photographs and a sketch can
defuse this challenge. Other tests lawyers can apply in attempting to exclude evidence
involve the certainty of the identification (of the cartridges in this example) and the issue

of continuity of possession—the chain of custody of each item of evidence.

Courtesy, Sirchie Finger Print Laboratories, Inc., Raleigh, NC
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Identification

To be admissible in court, an item of evidence must be shown to be identical with that
discovered at the crime scene or secured at the time of arrest. Thus, any alleged marijuana
cigarettes found in the defendant’s possession on arrest or bullets removed from the bed-
room mattress after a homicide must be shown to be the cigarettes or the bullets acquired
originally. To make identifications with certainty and thereby preclude a successful chal-
lenge, some method of marking each item of evidence must be devised, the marks serving
to connect each bit of evidence to both investigator and defendant or scene. If possible,
they should include the date and location of the acquisition of the evidence. Attempting to
squeeze this information onto a small item would be impractical, but an envelope, bottle,
or other container provides an enlarged labeling surface. Plastic containers are preferred
because this material is less likely to break or contaminate the evidence. Any receptacle must
be sealed and initialed on the seal. In cases involving computers or other storage devices,
special handling may be required, and care must be taken not to alter or destroy data. For
this reason, an expert in this area should be consulted. The Federal Bureau of Investigation
has established specialized units in major cities to assist local law enforcement in cases
involving computers and other electronic storage devices.

An all-in-one evidence tag/label is available that can be used for the identification
of many kinds of evidence. Printed on heavy-duty stock, it can be either threaded using
tamper-proof ties through a pre-punched
hole to form an evidence tag or made into an
adhesive backed evidence label by peeling off
the protective backing (see Figure 3.11).

In large police departments the storage
and retrieval of evidence from the property
clerk or evidence custodian is somewhat
complicated. For simplification, a voucher
number system may be utilized to account
for the evidence. Some large departments use
a computer to inventory and track evidence
as it is examined within the laboratory. This
has little to do with the identification of the

Figure 3.11 original evidence by the detective; rather,
An all-in-one evidence tag/label. It is supplied with tamper-proof ties
for tagging and peel-off backing with a permanent adhesive to make

it into a label. chain of custody.

it is related to the other legal requirement:

Continuity of Possession/Chain of Custody

Evidence must be continuously accounted for from the time of its discovery until it is
presented in court. Anyone who had it in their possession, even momentarily, may be called
upon to testify as to when, where, and from whom it was received; what (if anything) was
done to it; to whom it was surrendered, and at what time and date. The greater the number
of people handling the evidence, the greater the potential for conflict in, or contradiction
of, their testimony. Any disruption in the chain of custody may cause evidence to be
inadmissible. Even if it is admitted, a disruption can weaken or destroy its probative value.
Accordingly, the rule is to have the least possible number of persons handle evidence. If
at all practical, the investigator should personally deliver evidence to the laboratory. If the
facility is far away, the use of the U.S. Post Office (Registered) or United Parcel Service
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(Acknowledgment of Delivery) is permissible. Their signed receipts usually suffice to satisfy
the court. The court appearance of a postal or delivery clerk is not usually required.
Police departments normally specify how physical evidence should be marked, trans-
ported, and stored. These procedures are not specified here, as they vary from department to
department, but the general considerations can be met in a number of ways. Any practice that
ignores them can create major problems regarding the admissibility of evidence in court.

Vulnerability

If investigators do not comprehend the legal aspects intrinsic to the preservation of
physical evidence, they become vulnerable to attack by defense counsel. The lessons of
the Nicole Brown Simpson/Ronald Goldman murder case underscore how effective such
challenges can be. In this double homicide, numerous bloodstains were discovered at the
original crime scene and, subsequently, at O.]. Simpson’s home.

A (known) sample of O.]. Simpson’s blood was drawn for comparison purposes. The
investigator had the option of logging it into one of two forensic evidence facilities nearby.
Instead, he opted to deliver it (almost three hours later) to the criminalist, who was still
collecting evidence at the crime scene. He took this step because he did not have the case
number needed to log it in. Keeping the chain of custody as short as possible may also have
motivated his decision to hand-deliver the blood sample to the criminalist. Although the
bureaucratic mind-set may well account for believing that a case number is required before
evidence can be logged in, this is an administrative rather than legal requirement. Moreover,
chain of custody was in no way shortened by delivering the tube to the criminalist who had
to in turn deliver it to the evidence custodian. Rather it was lengthened, because a serologist
(or DNA expert) would most likely be the next person to handle the tube had the crime
scene criminalist not been involved.

The main lesson to be learned is that bringing exemplars (or a suspect) back to the
crime scene provides defense counsel with an opportunity to raise a doubt as to whether
the questioned evidence was there originally or was there because it was taken to the scene.
This is exactly the opportunity the defense grasped in the Simpson case, as one of the jurors
remarked after the trial:

Juror Brenda Moran told the press that the jury found Vanatter’s decision to
carry Simpson’s blood sample around with him for several hours “suspicious
because it gave him the opportunity to plant evidence”™ he’s walking around
with blood in his pocket for a couple of hours. How come he didn’t book it
at Parker Center or Piper Tech? He had a perfect opportunity. Why walk
around with it? He was my biggest doubt . . . There was an opportunity to
sprinkle it here or there.'

Preservation—Scientific Requirements and Means

Scientific Requirements

The criminalist also has scientific requirements for the preservation of evidence, the pri-
mary one being that there be no alteration in its inherent quality or composition. Sometimes,
deterioration may occur in such biological materials as blood, semen, and vomit before the
investigator arrives at the scene. Any change after that must be minimized by taking proper
precautions promptly. Physical evidence may undergo change in the following ways:
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1. Loss by leakage (of a powder) from an opening in the seam of an
envelope; or by evaporation (of a volatile liquid) from an improperly
stoppered container.

2. Decomposition through exposure to light, heat, or bacteria; for
example, direct exposure to summer sun can alter a bloodstain in a
very short time. It may not be recognized.

3. Intermingling of evidence from various sources and locations in a com-
mon container. In a sex crime, the suspect’s and victim’s underwear
should not be placed in the same bag. Such commingling, surprisingly,
is not uncommon.

4. Alteration by the unwitting addition of a fresh fold or crease in a docu-
ment; or a tear or cut in a garment. For example, hospital personnel in
haste to remove clothing, have cut right through the powder mark on
the victim’s shirt (see Figure 3.12). They also have disposed of such
clothing. If it has any potential as evidence, immediate measures must
be taken to retrieve it.

5. Contamination, bacterial or chemical, resulting from the use of unclean
containers.

6. Alteration of data on computers or electronic storage devices.
A few precautions can minimize or eliminate these problems:

1. Use only fresh, clean containers.
Use leak-proof, sealable containers.

Uphold the integrity of each item of evidence by using separate containers.

L

Keep evidence away from direct sunlight and heat. Refrigerate biologi-
cal evidence (such as whole blood, urine, and rape kits) when not being
transported.

Deliver evidence as quickly as possible to the laboratory.
6. Handle evidence as little as possible.

7. Do not attempt to access or remove computer files without competent
assistance.

Biological specimens, particularly
blood and semen stains, are best pre-
served by permitting them to dry at
room temperature, away from direct
sunlight. No air currents (e.g., from a
fan) or heat (e.g., from a blow dryer)
should be directed at them. For more
information, see http://www.fbi.gov/
hq/lab/pdf/Evidence%20Reference%
20Guide.pdf

Figure 3.12
Powder mark on victim’s shirt cut through by hospital personnel unmindful of
its potential evidentiary value.


http://www.fbi.gov/
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Collection—Scientific Requirements and Means

Scientific Requirements

It was pointed out earlier that the comparison and interpretation of details in physical
evidence—especially the development of associative evidence—is a major activity for the
criminalist. As part of this process, the criminalist requires that a specimen from the suspect
be checked against the evidence from the crime scene. Therefore, an inked set of the suspect’s
fingerprints must be at hand for comparison with a latent print found at the scene, or a bullet
fired from the suspected weapon must be available to link the crime scene bullet to a certain
weapon. Generally, comparison specimens of known origin (exemplars) must be collected
and made available to criminalists. Three considerations should govern the collection:

1. Whenever possible, variables must be controlled.
2. Background material must be collected.

3. The quantity of the sample must be sufficient.

Control of Variables

It is fundamental to scientific experimentation that, where feasible, all variables except
one be controlled during the test. Because controlling the variables is not always possible in
criminalistics, all variables that can possibly be eliminated should be. Thus, when collect-
ing handwriting specimens for comparison with a forged check, variables to be eliminated
include: the size, color, and printing on the check; and the type of writing instrument (by
employing the same type—ballpoint pen, pencil, pen nib with nutgall ink, etc.—used in
the original forgery). Similarly, when examining a firearm, the same ammunition used in
the commission of the crime, if available, should be employed in the test firing. The aim
in controlling variables is to have the evidence specimen duplicated to the fullest extent
possible in the exemplar.

Background Material

A material that has been bloodstained or has had paint transferred to it (in a hicand-run
accident, for instance) contains valuable physical evidence. Something, however, may have
been present on the material prior to the crime that could interfere with the tests that the
criminalist performs. For this reason, an unstained sample that is quite close to the stained
area should be collected. A bloodstained mattress, for instance, can yield misleading results
if perspiration or saliva was already on the ticking when the crime was committed. By testing
an unstained sample of the ticking, blood type antigens can be discovered and dealt with
by a serologist. Another example: When a bicycle is struck by an automobile, each vehicle’s
paint can be transferred to the other. To evaluate the spectrograms of each paint, a specimen
of the original paint on each vehicle must be taken from a spot near the collision-transfer
point. These specimens, like the unstained ticking, constitute the background samples.

Sample Sufficiency

It is accurate to say that most investigators do not collect comparison samples of
adequate size or quantity. This may partly be a result of misunderstanding, for the sensitivity
of modern instrumental methods of analysis has certainly been exaggerated. Still, it is better
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that samples be too large rather than too small. The investigator or evidence technician,
naturally, is limited to what is available at the crime scene. In general, this factor does not
pertain to the known specimen (exemplar), which usually is large. As a result, the criminalist
is able to establish the conditions and method of examination before comparing the crime
scene evidence with it.

Means

Various tools are required to separate and remove material from its setting when collect-
ing physical evidence at the crime scene. Special means are employed to gather trace evidence.
Similarly, an assortment of containers is needed to isolate and protect each material.

Tools
In general, tools that cut, grip, or force are needed for the collection of physical
evidence. They can be classified as follows:

1. Cutting Implements

Scissors—compound-action metal snips or shears
Saws for wood and metal

Scalpels and razors

Chisels for wood and metal

Knives

Drills with assorted bits

Axes

Files

2. Gripping Devices

Assorted wrenches
Assorted pliers
Tweezers—straight and angled

3. Forcing or Prying Tools

Screwdrivers—various sizes of regular and Phillips-head types
Hammers—claw, ball-peen, chipping, mallet
Crowbars

Containers
All items listed below are available in most communities. They are best collected in
advance, in anticipation of future need:

1. Bags paper, plastic
2. Boxes pill (drug store type), shoe, large cartons
3. Envelopes assorted sizes and types; mail, brown manila

with metal clasp, plastic.

4. Other containers

Plastic used by druggists to dispense tablets and capsules; or
used to store or freeze foods.

Glass bottles with stoppers, Mason jars with lids

Cans with tight covers
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Figure 3.13 Figure 3.14
Kraft bags. Heat sealable, clear polyethylene bags.

®

Figure 3.15 Figure 3.16

Evidence bags for rifles or other long items. Clear evidence jars with tight-fitting screw-on caps.

Expansion envelopes; heat-sealable, extra-strength polyethylene bags; and other items
for the collection of crime scene evidence are available from police equipment specialists
such as Sirchie Finger Print Laboratories, Lynn Peavey Company, Ames Safety Envelope
Company, and Kinderprint Company (see Figures 3.13-3.16).

Collection—Special Considerations

In addition to the routine collection of physical evidence, today’s investigator should
not overlook the possibility of trace evidence, and also must keep in mind the hazard

imposed by HIV-infected blood.

Trace Evidence

Trace evidence, differing from ordinary physical evidence mainly because of its small
size, calls for special methods. Three techniques for discovering and gathering trace evidence
are: vacuuming, shaking, or sweeping, and adhesion to tape. An ordinary vacuum cleaner
with good suction, equipped with a special attachment to hold filter paper in place, can be
used to trap the debris as a deposit on the paper. Each item of evidence processed requires a
fresh filter. Particulate matter and fibers (on clothing, automobile rug, bed sheet, blanket,

Courtesy, Lynn Peavey Co., Lenexa, KS
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etc.) are dislodged by vigorous shaking over a clean white sheet of paper laid on a large table.
The adhesion technique involves pressing a three- or four-inch piece of transparent tape
on the evidence to be examined; with the tape placed sticky side down on a glass slide, the
debris adhering to it can be studied directly under the microscope. A stereomicroscope is
employed to sort out the fibers or particles obtained from vacuuming or shaking; a polarized
light microscope is used for comparison and identification.

Detective Nicholas Petraco (New York Police Department), who specializes in trace
evidence examination, believes that even in this day of highly advanced laboratory instru-
mentation “the microscope, especially the polarized microscope, is the most important and
versatile instrument available to the criminalist for the study of trace evidential materials.”"”
He cites several cases that were solved because of the “vital role that the microscope and

trace evidence played.”®

AIDS as a Concern for Crime Scene Investigators

The potential of Acquired Immune Deficiency Syndrome (AIDS) as a serious hazard
to the health of those charged with collecting physical evidence at scenes of violent crimes
has been acknowledged.”” A research paper by Kennedy and others points to the special
vulnerability of crime scene investigators:

[For] . . . unlike the doctor, nurse, or health worker who most often works
in a controlled environment, the criminal investigator may be confronted
with less manageable conditions.*

... using conventional methods such as latex gloves for protection against
the potential risk of AIDS or other infectious diseases may not be adequate
at every crime scene . . . While the human skin and protective garments
are barriers to exposure to the AIDS virus, there are objects and conditions
present at a crime scene which may, through abrasion, puncturing, or cut-
ting action, provide an avenue for transmission and infection.”

The authors raise the following problem:

... If investigators believe they are not properly protected from the AIDS
virus, they may limit their evidentiary searches, consciously or uncon-
sciously, to only those scenarios they believe to be “safe.” Physical evidence
may only be cursorily dealt with, hunches may not be followed up, and offi-
cers may avoid specialized forensic assignments. If evidence of poor quality
must be relied upon by the courts, the truly guilty may not be convicted.
Worse yet, the innocent may fail to be exonerated.?

They conclude with some recommendations, to wit:

... Notwithstanding these clear concerns for the AIDS problem in general
and their own safety in particular, the vast majority of crime scene investi-
gators and evidence technicians report that the quality of their work is not
adversely affected. While policy makers at all levels of the criminal justice
system may be pleased by the perseverance of forensic line officers, it is clear
that their efforts must be supported by stronger departmental measures if
they are to continue effectively in their work. At the very least, clear guide-
lines that incorporate the latest information on AIDS prevention should be
developed and publicized. The feasibility of issuing various support equip-
ment, such as specialized clothing, also needs to be explored.”
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TRANSMISSION OF EVIDENCE TO THE LABORATORY

Delivering physical evidence to the laboratory is best done in person for legal and
scientific reasons. In the case that this is not possible, the U.S. Postal Service or United
Parcel Service (UPS) can be used to deliver the packaged evidence. Proper packing, wrap-
ping, and sealing is extremely important when evidence is to be shipped. With this in mind,
the FBI has prepared a helpful set of explicit recommendations and instructions, which are
available at their web site.

This text thus far has treated investigations as though the detective and his or her part-
ner are conducting the crime scene search by themselves. However, when a high-profile case,
a large crime scene, or multiple scenes are involved, a more elaborate evidence collection
process is desirable. To this end, the FBI has published a booklet with the aim of ensuring
that search efforts are conducted in an organized and methodical fashion.* It describes the
duties and responsibilities of the response team, which includes: a team leader, a photogra-
pher and photographic log recorder, an evidence recorder/custodian, and specialists (e.g.,
bomb expert, geologist, etc.). Other issues treated include: organization and basic stages in
a search operation, documentation procedures, and equipment recommendations.

While largely concerned with how to conduct a search, the booklet also warns the
user of the pitfalls involved in blindly following their recommendations. Considering the
gravity of high-profile crimes, the booklet’s suggestions help investigators recall things to
do that can be overlooked in the heat of the moment.

FINDING PHYsicaL EVIDENCE BY CANVASSING

Canvassing is employed most often to search out witnesses who do not know they
have useful information about a crime under investigation. It is also used to track down
the source of crime scene evidence. For example, in the Sam Sheppard murder case, a
nationwide canvass was undertaken to find a surgical instrument matching the contours
of a bloodstained impression found on the pillow of the victim, Marilyn Sheppard—the
defendant’s wife. Despite intense efforts, it was not successful.

In kidnapping cases, a modified form of canvass for physical evidence has proved
successful. A document examiner selects handwriting (or printing) characteristics in
the kidnapper’s ransom note that are outstanding and easily recognized. A photograph
illustrating these unusual characteristics is prepared and distributed to each investigator
after the document examiner has explained their significance. Then investigators are sent
out systematically to examine numerous public documents for handwriting or printing
characteristics resembling those in the photograph. They examine applications for state
license plates, automobile operator’s licenses, and marriage licenses. They scan the signatures
on election voting records, financial transactions, and probation and parole records. The
Lindbergh/Hauptmann kidnapping case would have been solved earlier had this procedure
(which was suggested at the time) been followed. With numerous clues indicating that
the kidnapper came from the Bronx, it would have been feasible to initiate and confine
the search to that borough; and, had driver’s license or automobile registration files been
examined, the kidnapper’s distinctive brand of handwriting could have been recognized.

The lessons of the Lindbergh case were not forgotten, however. They were applied
successfully in the LaMarca/Weinberger kidnapping case, in which the writer of a ransom
note (left in the victim’s carriage) was found by assigning investigators to comb through
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various public documents until one was located that apparently bore the same handwriting.
The discovery involved 150 detectives and FBI agents who, in a brief training session, were
taught to recognize the unusual characteristics in the handwriting of the ransom note.
After examining 2 million public documents, an FBI agent discovered one that appeared
to contain characteristics similar to those in the note; when examined by an expert, the
agent’s preliminary judgment was proved correct.
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CHAPTER 4

PEOPLE AS A SOURCE
OF INFORMATION

Individually and collectively, people possess a wide spectrum of information about
other people. Of potential value to the criminal investigator, this information can range
from what a victim plainly knows to what an eyewitness chances to see or hear prior to or
during the commission of a crime. This is firsthand knowledge. People also accumulate
a quantity of secondhand knowledge during the course of daily life—from intimate and
casual relationships, remarks overheard, or quarrels witnessed. It may involve physical
evidence such as a threatening note, or something that comes into the hands of a victim
or witness by coincidence—a bullet, or an instrument used in the crime (e.g., a baseball
bat or piece of pipe). Whatever the form, it is the detective’s task either to find those who
have such knowledge or evidence, or to persuade people to come forward and volunteer
what they know. Victims and eyewitnesses are the most obvious sources of information.
Others of potential value are relatives and acquaintances of the suspect, informants, and
the perpetrator (when apprehended).

This chapter addresses the kinds of information that can be obtained from people
by means of interviewing, psychological profiling, surveillance, lineups, neighborhood
canvasses, interrogation, hypnosis, and nonverbal clues.

THE CRIMINAL

Mind, body, words, actions—all can serve to betray the identity of the offender through
a consideration of motive, the physical evidence brought to or taken from the crime scene, or
the method of committing the crime. In one sense, this restates Hans Gross’s thesis that:

.. criminal investigation consist[s] of two parts; one, the utilization by
police officers of all available knowledge and information concerning the
psychology, motivation, and character of the criminal before, during, and
after the commission of a crime; and two, the application of all useful
technological and scientific information to solve a crime and support the
allegations in the courtroom.!
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Motive

From the standpoint of motive, crime may be divided into two classes. In the first
class, crimes such as robbery, rape, and burglary may have a universal motive which is—in
and of itself—of little value in furthering the investigation. Those in the second class, such
as homicide, arson, and assault, are more likely to have a particularized motive; when one
is discovered, the connection between victim and criminal may be deduced. (The high
clearance rate for homicide is based in part on this logic.)

Investigative experience is helpful in ferreting out the motive for a crime. In some cases,
motive may be learned through adroit interviewing. In others, however, it is implied—when
it can be determined who might benefit from committing the crime. Occasionally, a victim
is able to suggest the names of suspects and their motives. When several individuals have
motive, their number can be pared down by ascertaining who had the opportunity of time
and place, and who among them had the enterprise. This sifting process allows investigators
to channel their efforts into those aspects of the inquiry most likely to produce evidence
of the offender’s involvement.

There is another important reason for establishing motive—even when it is not
helpful in suggesting possible suspects. Though not an element of any crime, a jury is
more likely to be convinced of a defendant’s guilt if a motive for committing the crime
can be shown.

Modus Operandi (MO)

An offender’s pattern of operation (method of preparing for and committing a crime)
is called the modus operandi or MO (discussed in detail in Chapter 5). When collected,
stored, and classified, MO information can assist in the identification and apprehension of
a perpetrator. It also can be useful in devising strategies for deterring crime.

The computer has greatly increased the ability to utilize MO information in helping
to identify suspects, link crimes, and provide leads. Recent research at the Institute for the
Study of Violent Groups (ISVG) has proven the value of including minutia or detailed
information in helping to identify suspects or groups through the use of statistical prob-
ability models. Dr. Chris Hale has helped develop this model in bombing cases. Utilizing
a relational database, a bombing incident is entered for as many as 100 variables about the
bomb and other characteristics, such as target, placement, and time of day.

Identification

Ideally, MO characteristics can identify an offender. When an individual has an arrest
record and a unique MO is on file, an identification may occur if the MO is used again
and recognized. In general, however, MO characteristics are not sufficiently unique for this
purpose. Just the same, MO can lead to the identification of an offender when a string of
crimes is recognized as having a common perpetrator and the respective clues are pooled and
used inductively. The pooled information also can send the investigator to search records,
set up a surveillance, or seek out an informant.
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Apprehension

An analysis of the pattern of operation (or MO) may provide the basis for a plan to
apprehend an offender. The general aim is to discover possible targets and place them
under a fixed surveillance. Though this constitutes a considerable commitment of staff
and resources, under the right circumstances the prospects are good.

MO data make another highly useful contribution to the cause of justice when a run of
crimes appears to have been solved, yet the convicted person still claims innocence. Should
those crimes continue after the individual has been imprisoned, and if they are characterized by
the same MO (especially a somewhat unusual one), it is an indication that an innocent person
may have been wronged. The case should then be thoroughly reviewed to settle the matter.

When MO analysis indicates that a previously crime-free area is beset by a series of
crimes, implementation of more intensive visible patrol during the relevant period may
bring about an abatement of the activity. An apprehension may also be a consequence of
preventive patrol strategy. In one case involving a prowler (who typically operated between
midnight and 3:00 A.M.), setting up a tactical patrol in the neighborhood was responsible
for solving the double murder of a brother and sister.

Psychological Profiling

Occasionally, a psychiatrist or psychologist is invited to make an assessment of a crime
that is presenting difficulties. When the specialists are asked: “Who would do a thing like
this?,” their answers may provide direction to the investigation or limit the number of
suspects. This procedure, confined to crimes of brutality or those in which strong emotions
were manifest, has been employed to a limited extent. Psychological assessment of a crime
is called profiling; its purpose is to recognize and interpret visible evidence at the scene as
indicative of the personality type of the perpetrator. According to the FBI:

The officer must bear in mind that the profile is not an exact science and
a suspect who fits the description is not automatically guilty. The use of
profiling does not replace sound investigative procedures. . . .

The entire basis for a good profile is a good crime scene examination and
adequate interviews of victims and witnesses. . . .

The victim is one of the most important aspects of the psychological pro-
file. In cases involving a surviving victim, particularly a rape victim, the
perpetrator’s exact conversation with the victim is of utmost importance and
can play a very large role in the construction of an accurate profile.

The profile is not all inclusive and does not always provide the same infor-
mation from one profile to another. It is based on what was or was not left
at the crime scene. Since the amount of psychological evidence varies, as
does physical evidence, the profile may also vary.

It is most important that this investigative technique be confined chiefly
to crimes against the person where the motive is lacking and where there is
sufficient data to recognize the presence of psychopathology at the crime
scene. . . . It should be understood that analysis is for lead value only.?
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Profile information may include items such as:

The perpetrator’s race

Sex

Age range

Marital status

General employment

Reaction to questioning by police

Degree of sexual maturity

Whether the individual might strike again

I I

The possibility that he or she has committed a similar offense in
the past

10.  Possible police record

11.  Geographic background, based on accents or language, including
slang

If a potential suspect emerges as a result of profil-
ing or routine investigation, the information may be
of help during interrogation. One of the necessary
conditions for confession is a feeling of guilt, and
the insight gained from profiling may provide an
understanding of what will and will not provoke such
a feeling. This permits the avoidance of some areas of
a suspect’s behavior in an interrogative session and the
more vigorous pursuit of other areas.

Although psychological profiling has a long
history as a method by which investigators formed
conclusions or theories based upon the actions of
the offender, it is only in the past 20 or 30 years that
a more scientific approach has been adapted to the
term. The formation of the Behavioral Science Unit
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Figure 4.1
Erin Spiers is a forensic psychologist who has played a in 1972 at the FBI Academy in Quantico, Virginia,
role in some high-profile investigations, including the well- was a major step forward in advancing the notion that
known Baseline Killer investigation. The Baseline Killer is . .1 . .
believed to have committed nine counts of first-degree psychologlcal prOﬁhng can be an important tool in
murder in addition to 15 sexual assaults, || kidnappings, crime investigation.

and a number of armed robberies.

Clues from Evidence Brought to Crime Scene

Physical evidence brought to the crime scene by a criminal may yield a clue to his
or her identity. Determining the intended use of a particular object wielded as a murder
weapon has investigative value (see discussion in Chapter 5). The potential value of other
foreign objects (a wallet, letter, or receipt) accidentally dropped or left at the scene hardly
needs discussing. Suffice it to say such clues are not always apparent. Uncovering them
calls for thoroughness; for example, an evidence technician discovered a dry cleaner’s tag
in a waste basket after homicide detectives had “searched” the room. This clue led to the
identification of the offender.

Trampled vegetation, tracks in mud or snow, or any other visible evidence of the route
taken to or from the scene, may be important—especially if the route is not one most people
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would choose. When no plausible reason can be inferred for not taking the most likely
route (too many possible witnesses who might be encountered, for example), consideration
must then be given to why the less likely one was chosen. Is it in the direction (especially
in remote areas) of the offender’s house? Would it lead to where a vehicle might be parked
and not be noticed? Is there an attraction nearby (for example, an amusement park set
up temporarily in some vacant space) that could provide a cover and explain the suspect’s
presence in the area? When any reason for the choice becomes apparent, investigative efforts
can then be focused on this insight to see if additional leads can be developed.

Confession

A suspect is often interrogated in the latter stages of an investigation, primarily to
ascertain what happened, and why, from the suspect’s own mouth. The ultimate result
may be a written, signed confession. A less conclusive result, a statement that stops short of
a confession yet admits to facts from which guilt might be inferred, is called an admission.
Such a statement has probative value; coupled with independent, corroborative physical
evidence or testimony, an admission against interest may be sufficient to meet the reason-
able doubt criterion the law imposes on a jury. (The reasons why a person may confess to
a crime are discussed in Chapter 10.)

THE VicTIM

A victim is at the same time a witness and—like any other witness—is able to provide
information. By virtue of being a victim, an additional contribution can be made, sometimes
by suggesting the name of a suspect and sometimes by speculating about why he or she was the
target. Underlying this input is motive. Even though a victim is not always aware of those who
were motivated to commit the crime, such suggestions and speculations may give direction to
the investigator’s efforts. If blood or hair is found at the crime scene or on the victim’s clothing,
its potential as associative evidence should be exploited. (The discussion on “Witnesses” in the
following section is equally applicable to the victim as a source of information.)

WITNESSES

The Five Senses

A visual observation is the most frequent source of information contributed by a
witness. The next is auditory in nature: the witness hears something said or someone
speaking. Sources that are less frequent, but important at times, include: smell (e.g., the
use of dogs to sniff out the presence of narcotics), touch (e.g., by a blindfolded rape victim),
and taste (e.g., an odd or “off” flavor in food as in poisonings). In a series of rapes, several
victims recognized the odor of home furnace heating oil in the rapist’s automobile and on
his clothing. Several victims described his car, and this led to a survey of parking areas
adjacent to heating oil delivery companies. The victims also recalled a particular decal on
the car’s windshield. These visual and olfactory clues, together with an intensified, thorough
investigative effort, pointed to a suspect who was later identified by each of the victims in
separate lineups.
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A visual observation contributed important information to the solution of a bombing
case. A woman glancing out her window at the street noted six men and five women, dressed
as joggers, grouped around a Volkswagen van. What caught her attention and aroused
her suspicions was the strange sight of cigarettes in the mouths of joggers. Her call to the
police led to the capture of Puerto Rican nationalists wanted for bombings on the island
and in the United States. The recognition “that something is not right” is an ingredient of
investigative mind-set; fortunately, it is not limited to detectives.

It is through eyewitnesses that the investigator may secure answers to the six ques-
tions of who, what, where, when, why, and how. They can make major contributions to the
investigation of an event when the perpetrator, vehicle, or both are accurately described,
and everything that happened is recalled in exact detail. More often than not, though,
eyewitnesses are unable to meet these high standards.

Describing the Perpetrator

To some degree, an eyewitness or victim may be able to describe the perpetrator to
police. This description can then be transmitted in three ways to other law enforcement
personnel (or the public at large) for assistance in apprehending the offender:

1. Averbal description (portrait parlé) of the perpetrator’s physical char-
acteristics and clothing is taken, then printed;

2. A likeness of the perceived image is captured by a police artist (the
variety of feature nuances is almost infinite);

3. Alikeness of the perceived image is captured by mechanical means such
as Identi-Kit or Penry Photo-Fit (a choice of features is offered: forehead,
haitline, eyebrows, chin, ears, eyes, nose, and mouth). Or, a computer
can be used to compose a likeness of an offender; the variety of feature
nuances is comparable to that which the police artist is able to capture.

Whether hand-drawn or obtained by mechanical means, these images can be electroni-
cally transmitted to other law enforcement agencies.

Describing Vehicles or Weapons

Unfortunately, witnesses are often unable to provide a serviceable description of a vehicle
or weapon used in the commission of a crime. Accurate information would permit police to
alert officers on patrol about what to look for. Once such property is located, it should be
placed in protective custody until examined for fingerprints or other trace evidence.

Vehicles

The following information may be provided by witnesses:

e Kind of vehicle automobile, pickup truck, motorcycle,
bicycle, etc.

e Color of vehicle white, red, two-tone—gray on top,
blue on bottom, etc.
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e Body style 2-door, 4-door, station wagon, etc.

e Make or manufacturer Chevrolet, Ford, Chrysler, Volkswagen,
Toyota, etc.

e Model Camaro, Mustang, PT Cruiser, Jetta, Camry, etc.

e License plate the state; the number (or a part of the number)

e Distinguishing features ~ bumper stickers, vanity plates, wheel covers,
customizing

Weapons

The information obtained from witnesses is generally sketchy with respect to a weapon
used in a crime, but some people may be able to provide the following details:

e Kind Gun, knife, hatchet, club, etc.
¢ Color Shiny, black, olive green, dull gray, etc.
e Type Gun (revolver, automatic, rifle);

knife (hunting, carving, pocket,
kitchen), etc.

* Length Gun (short or long barrel);
knife (long or short blade), etc.
e Caliber (of gun) .22, .38, .45, .357 Magnum, large bore,

small bore, etc.

PERSONS ACQUAINTED WITH THE SUSPECT

Relatives, friends, and business associates usually know a great deal about an individual.
Not only are they familiar with the person’s lifestyle and activities, but also with his or her
thoughts and opinions. Some of this knowledge can be useful to the detective; even what
seems to be worthless can turn out to be helpful. What a person eats on a given day can
even be important. In a burglary case, a suspect under surveillance was reported to have
just had a big steak for dinner. From another source it had already been learned that the
burglar made a habit of eating a hearty steak dinner before going to “work.” Surveillance
was difficult because he was wary, and considerable resources in vehicles and personnel had
to be assigned. Armed with the knowledge of the suspect’s habit, the wherewithal could be
assembled quickly and utilized efficiently.

Informants

Witnesses are informants in the strictest sense. Others provide information about
criminal activity in the area for venal reasons. For instance, before a case has been fully
made against him or her, a fence, suspect, or felon engaging in plea bargaining may offer to
provide information about a major crime or a series of lesser crimes. For such proposals to be
acceptable, explicit information must be supplied. Hence, even though who, what, where,
when, why, and how are handed up on a platter, as it were, the investigator should obtain
other, independent evidence if the assertions are to be proved and have credibility in court.
(The motivation and usefulness of informants are treated at greater length in Chapter 7.)
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FoLLow-Up AcCTIVITIES

Regardless of the source of information, in order to bring about an arrest and prove
guilt, it is the detective who must do the follow-up. The investigative potential of some
ollow-up activities is treated below.
foll p t t d bel

Surveillance

Surveillance may be described as the unobtrusive observation of a person, place, or
thing. A “person” is usually a suspect or the relative or friend of a suspect. Anyone, however,
is a potential subject of surveillance—provided it is reasonable to expect that their activities
would furnish significant information in a criminal investigation. A “place” might be a
drug store or liquor store, supermarket, bank, or any other locus in which transactions are
largely in cash, or where contraband such as narcotics is available. For the investigator, any
place may become sufficiently interesting to be put under surveillance. A “thing” worthy
of surveillance might include the ransom dropped at a designated spot, an automobile, or
the fruits or instruments of a crime that were hidden for later recovery. In the last named
circumstance, other investigative measures would have to be employed first if the perpetra-
tor is to be caught in the act of recovering what was hidden.

Surveillance has a dual function in police work: one is investigative; the other, preven-
tive. The specific objectives are:

1. To locate a suspect.

2. To obtain detailed information about the nature and scope of an
individual’s activities as they relate to suspected criminality.

3. To prevent the commission of crimes such as arson or robbery, which
may put lives in jeopardy.

4. To apprehend immediately those who commit a crime while under
surveillance (in a burglary for instance, the arrest is made as the per-
petrators emerge from the building they broke into).

There is a temptation to discuss surveillance as though it were an independent
investigative technique, but this is seldom true. On the contrary, facts acquired through
interviewing, interrogation, informants, and legitimate wiretapping often supplement and
confirm those developed through surveillance. And vice-versa. They are complementary,
and a successful detective learns to season the investigative effort with the proper quantity
of each technique.

Locating Suspect

Suspects who have absented themselves from their normal haunts present a problem
for the detective. Given the gregarious nature of the human being, surveilling a relative or
close friend may quickly lead to the subject’s whereabouts—except in cases where extreme
measures are taken (e.g., flight from the jurisdiction). Sometimes a hobby or favorite activity
can help to locate a suspect who, for example, follows the horses from track to track, loves
deep sea fishing, or has an exotic interest such as falconry.
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Determining Activities of Suspect

An investigator needs details on the nature and scope of a suspect’s activities for the
following reasons:

1. To identify a suspect’s associates; and to infer from their observed
behavior (individual or group) any criminal intentions or plans.

2. To obtain evidence necessary to establish probable cause for a search
warrant or an arrest.

To obtain information useful for interrogating a suspect.
4. To establish patterns of travel and behavior of a suspect

5. Asameans of later establishing the truthfulness of a suspect’s statements.

Concluding Existence of Probable Cause for Search
Warrant—Based on Behavior of Suspect

There may come a point in an investigation when it no longer seems likely that
sufficient evidence will be produced to establish guilt beyond a reasonable doubt. By
utilizing professional judgment and other sources (such as informants), the investigator
may have grounds for believing the individual is engaging in criminal acts. Under such
circumstances, suspect and associates should be put under surveillance. If a professional
criminal is involved, considerable staff and equipment will be required. With some luck
there will be a speedy, satisfactory outcome, but probably days, weeks, or even months will
go by before results are achieved.

If contraband (such as alcohol or narcotics) is suspected, or stolen cars are involved,
surveillance may permit observations to support an application for a search warrant. When
the observations are correctly interpreted by the investigator, the search should uncover the
necessary evidence in most situations.

Obtaining Information for Interrogation

Horowitz has analyzed the requisite conditions for obtaining a confession (see Chapter
10). Two of them may be assisted by information obtained through surveillance. They
require the suspect to believe that:

1. Evidence is available against them;

2. Forces hostile to their interests are being employed with maximum
effort; meanwhile, friendly forces are being kept to a minimum.

A thorough surveillance or interview of the suspect’s family and friends puts detailed,
personal facts at the disposal of the investigator. This, if skillfully utilized, can prove
devastating. By disclosing an inconsequential detail at the proper moment during an
interrogation, a suspect’s life appears to be an open book. After a few repetitions of this
methodology and, having met the conditions outlined by Horowitz (i.e., accusation, avail-
able evidence, friendly and hostile forces, guilt feelings), an admission or confession may
result. To corroborate the confession, a diligent check on the admitted details must follow.
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For an innocent person, of course, guilty knowledge is not coupled with the other conditions
described by Horowitz; therefore, a confession is not likely.

Judging when to invest significant surveillance resources, and at what stage in the
investigative process, depends on other priority needs, the personnel available, and addi-
tional developments in the case. The economist’s notion of a “trade-off” can be of help in
arriving at a decision to continue or discontinue a surveillance.

Lineup (ldentification Parade)

After a suspect has been apprehended, a lineup is assembled for the purpose of having
the perpetrator correctly identified by those who witnessed the crime. At the same time,
it is employed to protect the innocent, a correct identification eliminating an individual
otherwise thought to be a suspect. A properly conducted lineup also serves to support an
eyewitness concerned about making a mistake or the ability to make an identification. And,
just as a perpetrator who is given a fair lineup is less likely to harbor a grudge, so will an
eyewitness testify more effectively when confidence in the identification was based on and
tested by the proper procedure (see Chapters 9 and 10).

Neighborhood Canvass

When all clues have been followed up without avail and a case holds little hope of
solution, a canvass of the area might be productive. The British use the term inzensive
inquiry for seeking information by canvass. Law enforcement procedures in Great Britain
and the United States justify neighborhood canvasses for two reasons: one, there is the
possibility that someone saw or heard something that was not reported—perhaps because its
importance is not realized until an inquiring officer knocks at the door; and two, there is the
likelihood of a shock to the security of a criminal. Believing that he or she managed to leave
the crime scene undetected, a guilty person could be unnerved by a sudden confrontation
with an investigator. Because neighborhood surveillance is conducted without publicity,
the customary mode in cities, the culpable may jump to the wrong conclusions and either
confess or betray their involvement by their responses to questions.

Questioning People: Proposed Refinements

In seeking information from people, an investigator should be aware of two difficulties
that may not immediately be recognized or comprehended. One is presented by those who are
willing to talk, but cannot recall (in whole or in part) what was observed, or those who do not
remember anything beyond the information already provided. The second difficulty is pre-
sented by those who refuse to talk, or do talk yet withhold what might be of use, or attempt to
misdirect the investigator by providing time-consuming and ultimately unproductive leads.

Among the old and new methods proposed to remedy these difficulties and elicit use-
ful information are: lie detection (by traditional polygraph and the voice stress analyzer),
hypnosis, nonverbal communication signals, and the behavioral analysis interview (see
Chapter 6). To be effective, the results obtained from any of these methods should be
followed up and buttressed by independent evidence.

Soliciting information by using the media should not be overlooked. Theodore John
“Ted” Kaczynski, the Unabomber, was apprehended because his brother recognized the
“manifesto” he wrote, which was publicized by the FBI in The New York Times.
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Lie Detection by Polygraph

The polygraph or lie detector is a mechanical device designed to ascertain whether a
subject is telling the truth. It records any changes in blood pressure and pulse, breathing
rate, and the electrical conductance of the skin, known as GSR (galvanic skin response).
For control purposes, neutral questions like “What is your name?” are interspersed with
critical questions such as “Did you kill Mary Smith?” The instrument is based on the idea
that ordinarily a person is under stress when telling a lie; therefore physiological responses
to psychological stimuli (the questions) are produced that can be detected and measured.
They may be interpreted to mean that the subject is telling the truth, that he or she is lying,
or the result may be inconclusive.

The polygraph’s principal contribution to criminal investigation is that it frequently
leads to a confession. It is not uncommon for confessions to be obtained from suspects when
it is suggested that they take a lie detector test. At other times, people will steadfastly deny
involvement until just before the test is to be administered. Confessions also occur during
testing, but more often take place afterward when the visible results (a series of graphs) are
shown and discussed with the suspect. Most important, the test may protect the innocent
person who asserts having no knowledge of the crime under investigation.

Polygraph admissibility is an ongoing controversy in the United States. Currently
results of polygraph tests are not allowed as the sole establisher of an individual’s guilt or
innocence. However, polygraphs are admissible in some jurisdictions to provide background
on confessions and when the defendant volunteered such examination. There are several
leading cases that address the concerns of polygraph admissibility in the courts.?

In Frye v. United States (1923), the Court established that for scientific evidence to be
admitted into court, it “must be sufficiently established to have gained general acceptance
in the particular field in which it belongs.” Although the scientific evidence used in Frye
dealt with the polygraph, this became the landmark case for most courts and jurisdictions
for all scientific evidence and became known as the “Frye standard.™ However, in Daubert
v. Merrell Dow Pharmaceuticals, Inc. (1993), the Frye standard was abandoned in favor of
the holding that an “expert’s testimony both rests on a reliable foundation and is relevant
to the task at hand.” This two-pronged standard requires the trial judge to determine if
scientific evidence is both relevant to the case and reliable. Daubert quickly became the
new standard, and many courts continue to adopt it.’

In United States v. Scheffer, which involved a defendant’s right to present polygraph
evidence in military courts, the defendant appealed his denial on the basis that the military’s
per se rule excluding polygraph evidence violated his Fifth and Sixth Amendment rights to
present a defense. The Supreme Court held that the per se rule was not in violation of his
rights because there are validity issues within the field on polygraphs: “Although the degree
of reliability of polygraph evidence may depend upon a variety of identifiable factors, there
is simply no way to know in a particular case whether a polygraph examiner’s conclusion is
accurate, because certain doubts and uncertainties plague even the best polygraph exams.”

There are three general standards for polygraph admissibility in most state and federal
courts. The first standard, per se exclusion, does not allow polygraph tests in the court for any
reason. Courts that use this standard usually rely on the Frye standard or another precedent
that questions polygraph reliability. The second standard allows polygraphs to be admitted into
evidence, but with stipulation of the parties involved. These courts rely on court precedent and
statute for standard, although it has been argued that stipulation does not address or resolve
reliability concerns. The last type of polygraph admissibility standard is based on discretionary
admission. This standard does not require stipulation and is used in only several jurisdictions.
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New Mexico has the most liberal use of this standard, and admits polygraph evidence if the
following criteria are met: (1) the operator is qualified, (2) the testing procedures were reliable,
and (3) the test of the particular subject was valid.” Until issues of reliability and validity are
resolved, the controversy surrounding polygraph testing will continue.

In 2003, at the request of the Department of Energy, a Committee to
Review the Scientific Evidence on the Polygraph submitted its report, which
states that the usefulness of polygraph test results depends on the context of
the test and the consequences that follow its use. Validity is not something
that courts can assess in a vacuum. The wisdom of applying any science
depends on both the test itself and the application contemplated.®

Polygraph examinations may have utility to the extent that they can elicit
admissions and confessions, deter undesired activity, and instill public
confidence. However, such utility is separate from polygraph validity. There
is substantial anecdotal evidence that admissions and confessions occur
in polygraph examinations, but no direct scientific evidence assessing the
utility of the polygraph.’

A secondary, though far less frequent, contribution of a polygraph test is the emergence of
follow-up leads; the whereabouts of stolen property, a weapon, or a person may be determined
from the reactions to direct questions
about them. In addition, any incon-
sistencies in prior statements and
explanations given to police by the
suspect can be verified or challenged.
Statements likely to be untruthful
must be followed up by checking
them against the facts as determined
from the physical evidence.

When there are numerous sus-
pects in a case, the polygraph is
occasionally employed to separate
the unlikely ones; however, some
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Figure 4.12 use. Most often, the polygraph is
A police officer assigned to criminal investigations with the Harrisonburg Police employed in an investigation that is
DR o T by evlopd 10 ot whic
its test results may resolve an issue or

produce further leads. In either situa-

tion, the investigator must furnish the polygraph examiner with investigative information to

permit the construction of fruitful questions. Despite the claims for lie detection, it should be

noted that its acceptance as an investigative tool is not universal. About 10 countries accept

it; Britain’s Scotland Yard does not.

Lie Detection by Voice Stress Analysis

Several names have been given to instruments designed in the early 1970s to detect
voice changes in people who are upset or under stress. Among the so-called voice poly-
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graphs are the Psychological Stress Evaluator (PSE), the Mark I Voice Analyzer, the
Hagoth voice stress analyzer, and the Computerized Voice Stress Analyzer (CVSA). In
certain circumstances, it is possible to use voice stress analysis even when an individual is
unwilling to take the voice polygraph test, because attachments to the body need not be
made as with the traditional polygraph. The value of voice stress analysis for the investiga-
tor is claimed by proponents to equal that of the traditional polygraph, but criticism of
its scientific basis has developed.

The findings suggest that when a speaker is under stress, his or her voice characteristics
change. Changes in pitch, glottal source factors, duration, intensity, and spectral structure
from the vocal tract are all influenced in different ways by the presence of speaker stress.
Results also suggest that the features upon which commercial voice stress analyzers are based
can at times reflect changes in the speech production system that occur when a speaker
is under stress. However, as is the case with speaker control of pitch, a variety of factors
could influence the presence or absence of the microtremors that are claimed to exist in our
muscle control during speech production. It is clearly unlikely that a single measure, such
as that based on the CVSA, could be universally successful in assessing stress (such as that
which might be experienced during the act of deception). However, it is not inconceivable
that under extreme levels of stress, that muscle control throughout the speaker will be
affected, including muscles associated with speech production. The level and degree to
which this change in muscle control imparts less or more fluctuations in the speech signal
cannot be conclusively determined, because even if these tremors exist, their influence will
most certainly be speaker-dependent.!” Before widespread support and acceptance can be
achieved, additional objective testing and investigative usage is necessary.

A comparison of the Computer Voice Stress Analyzer (CVSA) with traditional polyg-
raphy reveals several interesting facts:

1. Both the polygraph and CVSA are in use today.

2. Either machine may be effective in measuring exactly what it was
designed to measure.

3. The operation of either device is an “art”: it depends on skill, technique,
and experience.

4. For legal and ethical reasons, permission (granted by the subject) is
required before any test is run on either instrument."

Many traditional polygraphers are critical of CVSA. There is a dearth of “scientifically
valid, objective research,” and a reliance on only one input (i.e., “microtremors” in the
human voice). The polygraph, they point out, can measure several physiological inputs:
blood pressure and pulse, breathing rate, and GSR. All the same, CVSA is popular in
many law enforcement agencies at the local, state, and federal levels as well as with the U.S.
Military. Apparently it has flourished because it seems to work “especially in child molester
and rape cases . . . (with) a high confession rate.”!?

Unlike the polygraph, which must be physically connected to the subject, CVSA
merely tape-records the questioning session. This can be done at the subject’s home, deten-
tion facility, or hospital room. The advantages of portability and flexibility are important
considerations in an investigation. Advances in technology have allowed CVSA to be used
alongside computer analysis to immediately evaluate a subject’s speech.’?
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A 1996 Department of Defense Polygraph Institute study of the CVSA found that the
device performs no better than chance in detecting deception. In other words, guessing
or flipping a coin would be as accurate as the test. Based on this study, the Department of
Defense, the Central Intelligence Agency, and the Federal Bureau of Investigation do not
use voice stress tests.'

Hypnosis

Hypnosis is a method of eliciting information from victims and witnesses (and some-
times suspects) who are willing to be put into a sleep-like state in which they respond to
questions about an event they have observed. Under hypnosis, such details as license plate
numbers, the make or color of a car, the race of an offender, parts of conversations (including
places and names incidentally referred to therein), and other details of the crime may be
recalled. Facial characteristics for the police artist also may be provided under hypnosis,
even though not recalled when the victim or witness is questioned under normal conditions.
In traumatic, emotionally charged events like murder, rape, or kidnapping, repression of
the conscious memory may be undone in the hypnotic state, and information obtained that
was not forthcoming during a normal interview.

There are, of course, fundamental legal questions concerning the use of hypnosis. For
example, are the results of having a witness’s memory refreshed by hypnosis admissible
as evidence in court? This was addressed by a Michigan appellate court and the Arizona
Supreme Court.”” A basic point at issue was whether the witness’s testimony was a true
recollection of the event, or one implanted unwittingly or deliberately by the hypnotist.
Stated another way: could such testimony be “tainted” as the court declared, and therefore,
constitute inadmissible evidence?

Until 1980, courts held that hypnosis did not render the testimony tainted or the wit-
ness incompetent. The shift in judicial attitude, first manifested in 1980, is best illustrated
by quoting from two decisions:

Although we perceive that hypnosis is a useful tool in the investigative stage,
we do not feel the state of the science (or art) has been shown to be such as
to admit testimony which may have been developed as a result of hypnosis.
A witness who has been under hypnosis, as in the case here, should not be
allowed to testify when there is a question that the testimony may have been
produced by that hypnosis.'®

The second decision states:

The determination of the guilt or innocence of an accused should not
depend on the unknown consequences of a procedure concededly used for
the purpose of changing in some way a witness’ memory. Therefore, until
hypnosis gains general acceptance in the fields of medicine and psychiatry as
a method by which memories are accurately improved without undue danger
of distortion, delusion, or fantasy, we feel that testimony of witnesses which
has been tainted by hypnosis should be excluded in criminal cases."”

Another legal question raised is whether hypnosis can be used to determine the state
of mind of a defendant before or during the commission of a crime.”® Although such a
determination is important to prosecutors when trying a case, using hypnosis for this
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purpose provokes yet another issue: Is the defendant denied a basic right to confront and
cross-examine a hostile witness who was previously hypnotized? Effective cross-examination
is prevented when there is no recollection of questions asked, answers given, or even the
subject matter. Thus, the details elicited under hypnosis cannot be probed under cross-
examination because the witness is technically unaware of them."

There are several tests employed by different jurisdictions regarding the admissibility
of hypnotically refreshed testimony of witnesses. The landmark case for these standards is
State v. Hurd, in which six rules were enacted:

1. The hypnotic session should be conducted by a licensed psychiatrist or
psychologist trained in the use of hypnosis.

2. The qualified professional conducting the hypnotic session should be
independent of and not responsible to the prosecutor, investigator, or
the defense.

3. Any information given to the hypnotist by law enforcement personnel
prior to the hypnotic session must be in written form so that subse-
quently the extent of the information the subject received from the
hypnotist may be determined.

4. Before induction of hypnosis, the hypnotist should obtain from the
subject a detailed description of the facts as the subject remembers
them, carefully avoiding adding any new elements to the witness’
description of the events.

5. All contacts between the hypnotist and the subject should be recorded
so that a permanent record is available for comparison and study to
establish that the witness has not received information or suggestion
which might later be reported as having been first described by the
subject during hypnosis. Videotape should be employed if possible,
but should not be mandatory.

6.  Only the hypnotist and the subject should be present during any phase
of the hypnotic session, including the pre-hypnotic testing and post-
hypnotic interview.?’

A liccle later, in Zani v. State,** the court allowed hypnosis if it neither rendered wit-
nesses’ posthypnotic memory untrustworthy nor substantially impaired the ability of the
opponent to test witnesses” recall by cross-examination. The standard examines the totality
of circumstances.

One of the most significant cases regarding hypnotically refreshed witness testimony
is Rock v. Arkansas (1987), in which the Supreme Court overturned Arkansas’ inadmissible
per se rule. The defendant was charged with shooting and killing her husband after an argu-
ment. The argument escalated into a physical altercation and the husband was shot to death.
After the defendant underwent two sessions of hypnosis, she recalled additional details of
the event, which expert witnesses corroborated. She stated that during the altercation, she
grabbed a gun and when she pointed it at her husband her finger was not on the trigger;
he hit her arm to release the firearm and the gun misfired, hitting and killing him. Expert
witnesses testified that the gun was broken and prone to misfiring when hit or dropped.
The court denied any statements or details after her hypnosis session, following the state’s
inadmissible per se rule regarding hypnotically refreshed witness testimony. The Supreme
Court reversed this decision, stating that:
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The more traditional means of assessing accuracy of testimony also remain
applicable in the case of a previously hypnotized defendant. Certain infor-
mation recalled as a result of hypnosis may be verified as highly accurate by
corroborating evidence. Cross-examination, even in the face of a confident
defendant, is an effective tool for revealing inconsistencies. Moreover, a
jury can be educated to the risks of hypnosis through expert testimony and
cautionary instructions. Indeed, it is probably to a defendant’s advantage to
establish carefully the extent of his memory prior to hypnosis, in order to
minimize the decrease in credibility the procedure might introduce. We are
not now prepared to endorse without qualifications the use of hypnosis as
an investigative tool; scientific understanding of the phenomenon and of the
means to control the effects of hypnosis is still in its infancy. Arkansas, how-
ever, has not justified the exclusion of all of a defendant’s testimony that the
defendant is unable to prove to be the product of prehypnosis memory.”*

Additional cases having an impact on the admissibility of hypnosis results in courts
include Mancuso v. Olivarez (2002), People v. Sutton (2004), State v. Broadway (1999),
Nolan v. State (2006), and State v. Medrano (2004).%

Nonverbal Communication

Communication between people is not limited to the spoken or written word.
Thoughts and feelings not stated openly may be expressed unconsciously through non-
verbal behavior. Nonverbal methods may also be employed to change another person’s
unfavorable opinion to a favorable one. Generally, people use both verbal and nonverbal
methods simultaneously.

Nonverbal communication tends to be nonrational in that the response is
direct and immediate, circumventing the conscious deliberative process.
Nonverbal messages tend to follow a stimulus-response pattern without any
intervening conscious decision-making process we call thinking. For these
reasons nonverbal communication is less conscious than verbal, but it may
be the more powerful force in face-to-face interaction. . . .%

There are many modes of nonverbal communication, including kinesics, paralinguistics,
and proxemics (see Box 4.1). Kinesics, the study of the use of body movement and posture
to convey meaning, is most important for the investigator. Serving to a lesser extent is
paralinguistics, the study of the variations in the quality of the voice (its pitch or intonation,
its loudness or softness) and the effect of these variations on the meaning conveyed. Proxemics
pertains to the physical distance individuals put between themselves and others, as well as to
the space a person occupies (in particular, the placement and use of the limbs). Nonverbal
signals are referred to as “leakage” by psychologists who study the phenomenon.

Box 4.3: NoNveRBAL COMMUNICATIONS

Kinesics—Eye, hand, fast movements, facial expression, body posture
Paralinguistics—voice intonation, changes in verbal expressions

Proxemics—Posture and body movements
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Kinesics

Eye, hand, leg, and foot movement; facial expression; and body posture provide
valuable cues to the investigator. In the practical application of kinesics, most people focus
on the eyes and face for indications that a verbal statement is or is not in accord with the
speaker’s innermost thoughts and feelings. It also may be evidenced by constant crossing
and recrossing of the legs, foot tapping, or finger drumming—all of which belie verbal
denials of culpability or involvement.

Paralinguistics

It is possible to give a resounding “no” that, by its loudness, means “no” emphatically; or,
through varying the pitch in the voice, to intone a “no” that means “maybe.” Through intona-
tion, “no” can also either ask a question or express disbelief. Similar paralinguistic clues may be
communicated during an interview or interrogation by replies spoken in a low voice when the
previous volume was normal, or (toward the end of the session) by those spoken in a dispirited
tone. These cues may signal that the person is about to “break” and make a confession.

Proxemics

An individual at ease may sit with legs apart and arms at the sides. However, if
questioning becomes unnerving, the subject may shift to a protective posture by crossing
the legs and folding the arms across the chest. Another proxemic clue is made manifest by
any movement or action taken by the subject to increase the distance between him or her
and the questioner.

The Value of Nonverbal Signals

In order to obtain the most benefit from nonverbal leakage, a base line needs to be
established for the nonverbal clues normally employed by the subject. This is best done
by first engaging in nonthreatening conversation and looking for signs (or lack thereof)
of the nonverbal clues basic to the individual’s makeup. Later, when the stress of official
questioning (especially that of interrogation) is felt by the subject, any new nonverbal clue
or sign of increase in frequency or intensity is meaningful. The subject should be in plain
view, not seated in front of a desk or allowed to have a throw pillow or other object on the
lap that masks the hands.

During an interview (and particularly during an interrogation), the detective must be
alert to the nonverbal clues suspects may emit. Indeed, when offenders are interrogated,
they will subtly try (initially at least) to induce a belief in their innocence. Through eye
contact they may attempt to demonstrate sincerity; through other body and facial expres-
sions they may show concern for the victim or surprise and shock at a question that implies
involvement. By means of such role-playing, they hope to convince the investigator that the
police are on the wrong track. In so doing, the guilty person must resort to lying. When
contradictions are exposed by other evidence and pointed out, the symptoms of lying
conveyed through body language can sometimes be observed.

At the appropriate point, the detective is at liberty to employ nonverbal behavior
consciously to communicate with the suspect. Facial expressions (raised eyebrow, beady
stare, smirk) or other body movements (hand gestures, head shaking, rolling of the eyes)
will convey disbelief in the explanation that a suspect is providing.

In addition to serving as a kind of lie detector, nonverbal signals can provide follow-up
clues. In summary, nonverbal signals may serve to expose a deception, eliminate fruitless
effort, or suggest possible leads for further investigation.
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PART B

SEEKING AND OBTAINING INFORMATION:
PeoprLE AND RECORDS

The acquisition of facts requires specialized procedures. Doctors, mechanics, detec-
tives—all have methods for obtaining the information necessary to deal with the particular
issue confronting them. Although doctors and mechanics have innumerable technical and
scientific instruments at their disposal, few diagnostic tools address the needs of criminal
investigators. Hence, investigators must be resourceful, and call on diverse, special capabili-
ties—wider in range and more difficult to apply. In short, though detective work is not
easy, the task is greatly assisted by the ability to interview people, cultivate and deal with
informants, and retrieve data from record sources (including the recognition of crime
patterns).

Part B covers some of the methods detectives employ to elicit facts from people and
gather information from records.
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CHAPTER 5

RECORDS AND FILES

Investigative Uses and Sources

RecoRrDSs As INVESTIGATIVE AIDS

From the day of birth, and actually one might argue from the day of conception, a
person, at least in most developed societies, becomes part of an ongoing system of records
that usually begins with a birth certificate. In most instances, an individual begins to develop
a collection of records, both official and unofficial, ranging from medical history; education
records; driver’s license; insurance; purchases (large and small); travel; and now such Internet
resources such as blogs, web sites, and social networking sites such as Facebook, Linked In,
and so on. Indeed, in today’s technology-oriented society, one can only begin to speculate just
how much information about them is available through various types of records systems.

Recorded in one way or another, the trail of information is generally chronological,
marked from earliest school days by intelligence and psychological test scores, teacher evalua-
tions, and grades. It can be followed into adult life where business and personal dealings leave
their own distinctive traces. Hence, just as school records can be used to locate a family, so
can credit card purchases of goods and services account for the buyer’s whereabouts. And,
because the stages of life from birth to death are for the most part duly noted by government
and business, the patterns of human activity can be reconstructed through diligent, informed
effort. The investigator, however, must have a reason to devote time and effort on the search
for information. Generally, a criminal investigation is driven by the seriousness of a crime
and its impact on the community, but it may be influenced by media or other pressures on
the police to find a solution.

A mass of assorted material is on record for any one individual, and the investigator
must have some appreciation of the existence and possible origins of what is sought. The
wide variety of sources includes the records of: ownership of personal property (automobile,
handgun, house); required licenses (driver, marriage, professional); business transactions
(purchase or sale of property); utility services received (gas, electric, telephone); transporta-
tion (airline, car rental); and social networking (Facebook, Linked In). The following pos-
sibilities represent an overview of the kind of information that can be sought and uncovered
through the study of records.
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e Linka person to an object (such as a gun) through purchase or ownership.

e  Link one person to another (relatives through a marriage license,
friends through social networking sites or telephone calls, or member-
ship in an organization).

* Linka person to a place or a time period.

*  Discover something about an individual’s lifestyle, personal behavior,
or movements.

Whether maintained expressly for criminal justice purposes, or as a concomitant of
good government and sound business practice, records can be used to:

*  Follow up or provide additional leads.

*  Identify the perpetrator.

*  Trace and locate a suspect, criminal, or witness.
*  Recover stolen or lost property.

e Ascertain facts about physical evidence—its source or ownership, for
example.

e Identify friends and associates.

Follow Up or Provide New Leads

Credit card and fraudulent check files are sources of stored information that can serve
the purposes of law enforcement. License plate registration files for motor vehicles could be
made more conducive to investigative purposes if application forms were to ask for vehicle
color. Feasibly, the records of one agency of government (for example, the motor vehicle
bureau) could at no additional cost be designed with another’s needs (the police) in mind.
Even such a modest innovation would require bureaucratic imagination and cooperation.

The pawnbroker file is a good example of how new leads may be supplied. In addition
to the handwriting specimen provided by the required signature on the pawn slip, a personal
description or photo of the individual who pledged the stolen goods is sometimes obtained.
Occasionally, the alert pawnbroker makes a judgment call about the behavior of a customer
or, recognizing that the articles were probably stolen, detains the customer on some pretext
in order to telephone the local police.

The many directories compiled by Internet and telephone companies for public and
intracompany use are especially helpful for follow-up purposes. They can be used to cor-
roborate and augment incomplete information obtained verbally from people contacted
during an investigation.

Identify the Perpetrator

The fingerprint record file, the criminal photograph file (sometimes called the
“mug shot” file or “Rogues Gallery”), and the modus operandi (MO) file are all quite
useful for identification purposes. Often housed in the same place, they supplement
each other. Fingerprint files located in the Automated Fingerprint Identification System
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(AFIS) have revolutionized the ability to
identify criminals on the basis of single-
digit fingerprints. DNA files of individuals
arrested and convicted for serious crimes
also represent a major breakthrough in
helping to identify suspects committing
past or future crimes. The FBI maintains a
DNA file that includes records on serious
offenders from all 50 states.

Hand-held devices that can be used to
digitally scan fingerprints and match the
results against large databases are being
tested by law enforcement agencies nation-
wide. Such devices create digital images of
fingerprints and wirelessly transfer them to
a server, which is typically at an agency’s
headquarters, and then on to law enforce-
ment agencies where algorithms match

Figure 5.1

prints against records in databases. If there
is a match, demographic information about
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A fingerprint, taken during a demonstration, is seen on the back of
a wireless device called an IBIS (Integrated Biometric Identification

the person is transferred back to the device’s System). The device can record a fingerprint in the field, then have

screen (see Figure 5.1). P
a database.

Trace and Locate a Suspect, Criminal, or Witness

When the identity of a suspect, criminal, or witness is known but he or she is absent
from the usual places of abode, work, and recreation, the investigator is faced with the
problem of tracing and locating that person. The investigative effort should be based on the
knowledge that most people are to some extent gregarious and will tend to seek out familiar
people and places. It is possible, for instance, to locate a particular individual through his or
her child by arranging to be alerted to the transfer of any school records in the areas most
frequented by that person. Placing relatives and friends of the fugitive under surveillance is
another means to the same end. Because people generally require some continuity in their
everyday business pursuits, the records of banks and public utilities are also quite useful.

Recover Stolen or Lost Property

The major problem in recovering stolen or lost property is making certain that the
complainant’s description of the property corresponds closely with the description recorded
when it is located by police, either directly or through a pawn shop. This problem is readily
solved by using carefully structured forms for pawnbrokers and secondhand dealers. Com-
puters are also useful because their large memory banks facilitate the operation of a system
over a much wider geographical area than was heretofore possible. When law enforcement
computer systems are linked, a criminal crossing a state line or traveling hundreds of miles
to pawn stolen articles can no longer avoid detection.

the fingerprint sent via a wireless connection to be checked against

AP Photo/Nick Ut
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Ascertain Information Concerning Physical Evidence

Two distinctly different kinds of information are sought when physical evidence is
discovered at a crime scene. The first has to do with tracing ownership of evidence like
guns, poisons, and explosives. Ownership can often be ascertained, as most states require
records of such transactions. The rifle used to assassinate President Kennedy was traced to
Lee Harvey Oswald through government records on the distribution and sale of firearms.

The second kind of information concerns the recognition and identification of physi-
cal evidence: what it is, what it is used for, and where it is manufactured and distributed.
For example, trace evidence such as paint scrapings from an automobile may be used to
identify the make and year of the vehicle, providing linking evidence to a vehicle used in
the commission of a hit-and-run or other crime.

TyPES AND SOURCES OF RECORDED INFORMATION

Because the extent and scope of stored information is extraordinarily large, it is use-
ful to generate a classification scheme. This will help the detective reach a record source
quickly, follow up on a clue that came from an unexpected source, or develop a new clue.
The following taxonomy ranks recorded information in proportion to its potential useful-
ness and availability:

e Law enforcement records
e Records of other governmental agencies
*  Records of business organizations

e Miscellaneous sources

Law Enforcement Records

The major sources of recorded information are the files maintained by government
and business organizations. Within government, the agencies contacted most are those
concerned with criminal justice. They, as well as some others not part of the criminal justice
system, willingly provide information to the investigator. The remaining bureaucratic
agencies, however, may not be very cooperative. The investigator will find them similar to
business firms that do not necessarily make it an easy matter to extract information from
their files. As a rule, problems arise when a detective does not, as a matter of right, have
direct access to what is sought. That being so, the file keeper’s cooperation must be secured.
This chapter will describe sources of information as well as methods that facilitate the
acquisition of recorded information and make its investigative value more timely.

The files that yield the greatest amount of information and offer immediate access to
the investigator are clearly those maintained for law enforcement.

Police files are often set up according to:

Type of offense

Name(s) of offender(s)

Name(s) of victim(s)

Location—where crime was committed
Date and time of occurrence

Relevant facts pertaining to the case

N R

Disposition of case
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This system may be adequate for many departments, but once set up, lethargy and lean
budgets often prevent periodic updating. To be relevant, files must be culled regularly, and
after some time, purged. Outdated records clearly do not meet the investigator’s needs, as
community crime patterns shift to reflect social and economic change. Two developments
that have enhanced the investigative value of law enforcement records are the application
of information science concepts to the storage and retrieval of information, and the more
sophisticated use of records in crime pattern analysis. Police records can include:

*  DNA files

*  Fingerprint files

*  Arrest and conviction (rap sheet)

*  Modus operandi

*  Mug shot files (“Rogues Gallery”)
e “Stop and wanted” fugitives

*  Lost and stolen property

e Pawnbrokers and secondhand dealers
*  Known habitual criminals

*  Receivers of stolen goods

e Nicknames or aliases

*  Laundry and dry cleaner marks

*  Fraudulent checks and credit cards

*  Field contact reports

Penal records can include the following:

*  Regarding an inmate:
Names of visitors
Names of cellmates
Names of other friends
Places and periods of incarceration
Telephone and written communications

Probation and parole records

*  Regarding the released offender:
Names of friends
Names of references for employment
Names of employers
Place(s) of residence

Name(s) of person(s) supervising release

Information Science

Today, almost all departments have some form of automated data processing; it is hard
to imagine even the smallest departments without at least some kind of computer. With
a computerized system, the magnitude of information collected and filed by police every
day is accessible; their daily field contact reports can receive instantaneous cross-checks
for correlations with crimes already in the computer. The following situation involving an
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unfamiliar car parked in a neighborhood illustrates how stored information can be utilized.
An inhabitant of the neighborhood noting its presence there may call the police. Later, if
a crime is reported and that person learns of it, he or she may inform the authorities about
previous suspicions. Sometimes a license plate number will be supplied with such calls;
more often only the color, make, or type (e.g., van, hatchback, four-door sedan) is observed.
Then, if a patrol officer a few days later submits a report on a traffic infraction and the
description of the vehicle involved—data readily accessed from the computer—even partly
matches the report on the unfamiliar parked car, the investigator has a potential lead (the
driver’s or owner’s name).

Data processing systems are not without problems. Difficulties arise when input
depends on police officers filling out several page-long forms. Resenting the time required
to complete them, many officers either fail to do so or are careless about verifying their
facts. To cope with this problem, one large department altered its reporting format. They
replaced the several different, separate forms for burglary, robbery, theft, sex offenses, and
“miscellaneous” crimes with a single preliminary investigation form with a limited number
of lines and boxes to be filled in, and ample space for a narrative report. Not only were
department needs satisfied, so were the needs of its officers. In addition, the improvement
made input more readily accessible from the computer.

Crime Pattern Analysis

When a special unit is assigned to receive and analyze all available crime data, and
to furnish or circulate the extracted information to operational units, the department is
employing formal crime analysis. This is a good opportunity to apply information science
to police operations, including criminal investigation. Most police departments engage in
analysis to some degree.

Crime data are collected from internal and external sources. Internal sources include
patrol, detective, communications, and special units; external sources include crime victims,
the courts, correction agencies, and probation and parole departments. Other governmental
agencies may contribute, as well as private organizations such as crime commissions and
ad hoc groups.

The storage of data may be manual or electronic; its analysis will depend on the sophis-
tication of personnel and equipment. Modern computers facilitate the greatest extraction
of useful investigative information. Some of the possibilities include:

1. Identifying possible suspects for a particular crime.
Listing crimes having a common offender.

Identifying crime trends and potential targets.

B

Preparing crime maps by type and location of crime, or by residences
of known offenders.

Modus Operandi

The identification of a suspect in a particular case is sometimes accomplished by
examining how the crime was committed. Termed modus operandi (MO) by Llewelyn W.
Atcherley in England, the concept was an early (1913) example of crime pattern analysis:
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. . . if the methods of known criminals can be classified so that the modus
operandi disclosed in a new crime can be compared with the methods dis-
closed in previous crimes, it may be possible to establish the identity of the
person who commits the crime. This realization led to the formulation of
the MO system which seeks to analyze according to a given formula the
ingredients of a crime, and then, by systematic comparison with analyses
of other crimes, to establish the identity of the criminal.!

The MO system meets with more success when some unusual mode of committing the
offense is noted. For example, if a convicted child molester moves to a new neighborhood
soon after being released and reverts to old habits, he or she may be recognized as a pos-
sible suspect if the geographical area covered is sufficiently large and the way the child is
lured remains essentially the same. Such recognition would be an example of /inkage—the
production of a list of suspects based on MO. Linkage also occurs when a common offender
is identified as the individual responsible for a series of crimes.

The VICAP (Violent Criminal Apprehension Program) was set up by the FBI in 1985
to deal with serial murderers and other itinerant felons who commit violent crimes. In
some respects it may be seen as an extension of the MO concept to the national level. The
ViCAP program, which provides the necessary database software at no charge to state and
local agencies, concentrates on cases involving several factors, including:

*  solved or unsolved homicides or attempts, especially those that involve
an abduction; are apparently random, motiveless, or sexually oriented;
or are known or suspected to be part of a series;

*  missing persons, where the circumstances indicate a strong possibility
of foul play and the victim is still missing;

e unidentified dead bodies, where the manner of death is known or
suspected to be homicide; and

e sexual assault cases.

Information about cases involving the above criteria is inputted into a database and
is checked against other cases involving similar patterns or MOs. ViCAP encourages
coordination between agencies and allows participation between counties hundreds or
thousands of miles apart.

The John Wayne Gacy case evidenced the crucial need for a procedure that would pre-
vent a killer (in this case, of more than 30 adolescent boys within a three-year period) from
falling between the cracks of the criminal justice system. When reporting the unexplained
disappearances of their sons to police, some parents had voiced suspicions about Gacy.
However, because each investigator had many other cases, and because the data system
was unequal to the task, the offender-victim connection was not recognized. The suspect
was ultimately apprehended by a department that followed up on the investigation. Had an
area-wide computer system been operational, the missing persons thought to be victims of
foul play would have been in its data bank, and the name of one suspect (recurring in several
of the cases) would have emerged sooner. Some of the jurisdictions involved subsequently
installed a computer with this capability.

Crime pattern analysis depends on the sophistication of equipment and personnel,
but any system—manual or fully automated—ultimately relies on those who design and
operate it. Curiosity, imagination, and a willingness to experiment and be objective when
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appraising results are vitally needed to raise performance above the mediocre-to-adequate
level, which unfortunately is a hallmark. For crimes involving vehicles, the feature an
eyewitness is most likely to observe is an automobile’s color, yet some states fail to require
automobile color on license plate applications. If accompanied by other information about
the vehicle, this detail would reduce the number of suspected vehicles. In as much as the
cost of acquiring and storing the data is negligible compared to the benefits to be derived
in hit-and-run homicide investigations alone, it is hard to fathom why this obvious step
has not been universally adopted. (See Chapter 23 for more on the use of computers in
criminal investigation.)

A research project on burglary at the Criminal Justice Center, Sam Houston State
University, focuses on further defining variables as a means of linking crimes and perpetra-
tors. The project goes a step further than more traditional analytical techniques by using
modus operandi and other pattern-based information in a relational database. Utilizing a
sophisticated statistical and linking program, it has been possible to provide investigators
with more detailed information on suspects and crime patterns.

Organization of a Modus Operandi File

To improve efficiency, many police departments have coupled the MO file with the
mug shot file (Rogues Gallery). The utility of the combined files rests to some degree upon
the detective who interviews the complainant and eyewitnesses, and examines (or has a
laboratory technician examine) the crime scene. Through these means it can be determined
whether any feature, pattern, or trademark distinguishes the crime scene evidence or the
behavior of the perpetrator. File utility also depends on how the file keeper subdivides the
information furnished by the detective, and what he or she extracts from and enters in the
file. Efficient processing and selection can also limit the number of mug shots that victims
and witnesses are expected to examine. Burdening them with too many photographs could
impair their ability to make an identification.

The most obvious basis for division of an MO file is by type of crime. With each
indexed according to the behavior and peculiarities of the criminal, file subdivisions should
be as specialized yet inclusive as possible. Experience with the crimes and criminals in a
particular area should guide the selection of subclassifications. The advisability of assigning
one specialist—or at most a few—rto this duty has been demonstrated. Some detectives
believe their on-the-job experience makes them better able to examine and enter data into
the system—especially material from the narrative report. In any event, the following
information will be sought: type of crime; when and where committed (time, day of week,
and location); type of property targeted or persons victimized; ruse employed and tale told
by perpetrator; miscellaneous idiosyncrasies; and photographs.

Type of Crime: As stated previously, a logical starting point in building a classifica-
tion scheme for MO would be by type of offense. Criminals, at least in the United States,
usually do not stick to one crime; they commit a variety of offenses, taking advantage of
opportunities presented. Regardless of the type of crime, such criminals often employ the
same or very similar MOs. For example, one offender ambushed his victims in apartment
house hallways. If the victim was male, he would commit robbery; if female, he would
stuff the washcloth he carried with him in her mouth, then rape and rob her. For taxonomy
purposes, the distinctive features are apartment house hallways and the use of a washcloth.
Robbery and rape are secondary for the purpose of MO.

Time, Day, and Location: The hour, the day (weekday, weekend, holiday), and the
general area in which the crime was committed are other important aspects to be consid-
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ered. Such information provides the basis on which a strategy for surveillance (including
stakeouts and decoys) can be developed—or, should the criminal have been recognized
from a broadcasted description, for putting a tail on the suspect. Also, should an intended
victim’s suspicions have been aroused by a criminal’s behavior and the incident is reported,
police may be able to match that behavior to an MO in the file. With a description and
name provided, patrol car officers or detectives in an unmarked car may spot the suspect
“working” the neighborhood and subsequently catch him or her in the act.

Type of Property of Persons Targeted: The property and person(s) commonly attacked
include: gasoline stations, taverns or package liquor stores, 24-hour convenience stores and
restaurants, druggists and doctors, bank messengers, occupants of apartment buildings or
private homes, and cab drivers. However, information on such attacks may be of transitory
value in identifying the MO of someone just commencing a career in crime. The individual
who starts by robbing a bar after first having a drink may then repeat this in another bar a
half-hour later a mile or two away. The MO having become obvious, radio and patrol cars can
be alerted to the perpetrator’s description, type of car used, and possibly its license number; if
this pattern continues, the robber might be caught committing or fleeing from a subsequent
crime in another bar. With experience, however, the criminal may shift from bars to gasoline
stations or liquor stores. Therefore, MO information based solely on type of target does not
necessarily characterize the perpetrator for any considerable period of time.

What type of building was involved? Was it a loft, factory, condominium, single-family
dwelling, or retail store? How was it entered? Did the burglar climb through a transom or
exhaust fan opening, file through bars, cut through a roof, use a celluloid strip to slip the
lock, or hide in a stairwell before closing time and then break in? These MOs are helpful
in distinguishing burglars.

Sometimes the property damaged or taken, or the person attacked, will indicate motive.
It is often possible to determine whether the crime was “fingered” (i.e., it was an “inside job”
requiring private knowledge about the person or object of the crime). Experienced criminals
hesitate to leave “scoring” to chance; they tend to seck assurances that any attempt will be
worth their time, and not be a poor risk. The number of people privy to inside information
being limited, this insight helps to channel investigative efforts.

Ruse Used by Perpetrator: Enterprising criminals may employ disguises that permit
them to be in a locale without arousing suspicion. Accordingly, the following fairly common
disguises warrant mention: house painter, telephone repair or store delivery worker, house-to-
house sales representative, detective. Many of these ruses (of dress and possibly equipment) can
account for a criminal’s presence in an area. Required “credentials” can be forged. Whatever
the pattern, the stratagem for gaining entrance characterizes the offender. Recognizing it helps
to reduce the number of potential suspects that must be pulled from the MO file.

Tale Used by Perpetrator: Closely related to the way perpetrators represent themselves
is the tale they tell to gain entrance to—or account for their presence in—the area. To
succeed, this recital must be consistent with the role they are playing; when used, it is
another characteristic of MO.

Miscellaneous Idiosyncrasies: For reasons not fully understood, criminals will
sometimes do something unusual, something not related to the crime particularly, and
which—like a trademark—brands them. For example, one man intent on rape repeatedly
selected a pedestrian who was out early and ran her down with his car, apparently by
accident. Then, offering to rush her to the nearest hospital, he would proceed instead to a
deserted place for the assault. Although the MO was soon recognized, he was able to commit
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several more rapes in the same fashion until enough information from the victims could
be pieced together. The alarm sent out at that point had sufficient facts to enable a patrol
officer or detective to identify the offender’s car. Without this unusual MO, the connec-
tion between the rapes and vehicular accidents would not have been noted, nor would the
assorted pieces of information from each victim have been assembled and directed toward
apprehending one specific individual.

Peculiarities in MO are almost too numerous to mention. Examples include: the
burglar who, in addition to the customary objects of the crime (e.g., money and jewelry),
will always take food from the refrigerator; the robber who will offer the victim a cigarette;
and the pyromaniac who will set two fires exactly six blocks apart on the first Friday of
every month. Just as bizarre MOs can help to identify the criminal, so can unusual habits of
dress: for instance, wearing a black beret in a neighborhood where such headgear is seldom
seen. Again, before it is meaningful in a criminal investigation, odd behavior or dress must
be observed, reported, and placed in the file.

Many departments today utilize field interview cards (FICs) or some version of a record
of vehicle stops or interactions with the public. More recently this has been required in
connection with the collection of racial profiling data. This information can also serve as
a resource because, in most cases, the officer must explain why a stop was made, and also
provide other types of information—such as time of day, registration number of vehicle,
and names of those interviewed. This information can provide a valuable source of data for
future reference if the data is recorded electronically.

Photographs

When a person is arrested for a serious crime, two photographs—one full face, one
profile—should be taken in addition to a full-length photograph, mounted on a card
or stored electronically, containing the MO, and filed according to a scheme developed
to meet the needs of the particular department. To avoid viewer fatigue, the number of
photographs shown to an eyewitness should be kept to a minimum. If the witness selects
one that “resembles” the criminal, it is removed and returned covertly to the next group
of photographs. If the eyewitness makes the same selection, greater reliance can be placed
on the identification.

Electronic Data Processing

The advent of the computer—with its ability to store (and quickly retrieve) large
quantities of information across jurisdictions—would seem to be the realization of
Atcherley’s dream of modus operandi identification. There are certain obstacles, however.
To be functional, an MO database must cover a wide area, possibly comprising many
jurisdictions. For example, Chicago’s Citizens Law Enforcement Analysis and Reporting
(CLEAR) system, a massive relational database, was given the Innovations in American
Government Award by Harvard University’s Ash Institute for Democratic Governance and
Innovation in 2007.

Geospatial Analysis

Geospatial analysis refers to the use of mapping technology to provide an array of
information on the locations of specific events. In criminal investigation this approach can
provide electronically developed maps that illustrate crimes by type, time of day, and relation-
ship to other locations, such as roads or transit facilities, businesses, or drop-off points. For



example, in the case of stolen
vehicles, the location from
which they were stolen and
where they are recovered may
prove important—especially in
cases in which cars have been
stripped and abandoned. A
series of crimes close to high-
ways or near rail stations may
also provide information on
the movement of perpetrators.
When linked to addresses of
suspects, the information can
prove to be of immense value.

A geographical informa-
tion system (GIS) is a system
that captures, stores, ana-
lyzes, manages, and presents
data that is linked to loca-
tion. Special reports and
maps locating high criminal
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Figure 5.2
An agent operates a computer displaying apprehensions in the Rio Grande Valley sector

of Texas. Geographic Information Systems and other mapping programs can help law
enforcement officials spot emerging trends in illegal activity.

activity can be generated. Computer-generated maps can also provide investigators with
an overall picture of the crimes that have occurred since they were last on duty. This
facilitates the recognition of a pattern that may be attributable to a particular offender
and the development of a strategy to apprehend the offender. Meanwhile, of course, the
department’s crime analysis unit will be looking for trends and crime patterns using
data that cover a larger area than a local precinct or district.

The investigative value of geospatial analysis is only part of its usefulness in police
work. Other benefits include managerial proactive resource allocation that can increase
the productivity of a patrol officer at the beat (or “post”) level and provide for a two-way
exchange of information between the police department and community organizations.

Public and Private Organizations

Federal Government Agencies

There is a plethora of federal government agencies that can provide information helpful

to investigations.

Department of Homeland Security. Department of Homeland Security. The
mission of the Department of Homeland Security (DHS) is to lead the unified
national effort to secure America. DHS will prevent and deter terrorist attacks

and protect against and respond to threats and hazards to the nation. DHS will

ensure safe and secure borders, welcome lawful immigrants and visitors, and

promote the free flow of commerce.

Transportation Security Administration. The mission of the Transportation
Security Administration (TSA) is to prevent terrorist attacks and to protect the
U.S. transportation network.

AP Photo/Alex Jones
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Customs and Border Protection. Customs and Border Protection (CBP) safeguards
the American homeland at and beyond our borders. CBP protects the American
public against terrorists and the instruments of terror. They enforce the laws of
the United States while fostering the nation’s economic security through lawful
international trade and travel.

Secret Service. The United States Secret Service is mandated by statute and
executive order to carry out two significant missions: protection and criminal
investigations. The Secret Service protects the President and Vice President, their
families, heads of state, and other designated individuals; investigates threats
against these protectees; protects the White House, Vice President’s Residence,
Foreign Missions, and other buildings within Washington, DC; and plans and
implements security designs for designated National Special Security Events. The
Secret Service also investigates violations of laws relating to counterfeiting of
obligations and securities of the United States; financial crimes that include, but
are not limited to, access device fraud, financial institution fraud, identity theft,
computer fraud; and computer-based attacks on our nation’s financial, banking,
and telecommunications infrastructure.

Immigration and Customs Enforcement. The mission of Immigration and Customs
Enforcement (ICE) is to protect America and uphold public safety. They fulfill
this mission by identifying criminal activities and eliminating vulnerabilities that
pose a threat to the nation’s borders, as well as enforcing economic, transportation,
and infrastructure security. By protecting national and border security, ICE secks
to eliminate the potential threat of terrorist acts against the United States.

U.S. Citizenship and Immigration Services. The mission of the U.S. Citizenship
and Immigration Services is to secure America’s promise as a nation of immigrants
by providing accurate and useful information to customers, granting immigration
and citizenship benefits, promoting an awareness and understanding of citizen-
ship, and ensuring the integrity of the U.S. immigration system.

Federal Emergency Management Agency. The mission of the Federal Emergency
Management Agency (FEMA) is to lead the effort to prepare the nation for all
hazards and effectively manage federal response and recovery efforts following
any national incident. FEMA also initiates proactive mitigation activities, trains
first responders, and manages the National Flood Insurance Program.

Coast Guard. The Coast Guard is a military, multi-mission, maritime service and
one of the nation’s five Armed Services. Its mission is to protect the public, the
environment, and U.S. economic interests—in the nation’s ports and waterways,
along the coast, on international waters, or in any maritime region as required to
support national security.

Treasury Department. The mission of the Department of the Treasury is to
promote the conditions for prosperity and stability in the United States and
encourage prosperity and stability in the rest of the world.
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Bureau of Alcohol, Tobacco, Firearms, and Explosives. The Bureau of Alcohol,
Tobacco, Firearms, and Explosives (ATF) is a principal law enforcement agency
within the United States Department of Justice dedicated to preventing terrorism,
reducing violent crime, and protecting the nation. ATF agents perform the dual
responsibilities of enforcing federal criminal laws and regulating the firearms
and explosives industries. ATF is committed to working directly, and through
partnerships, to investigate and reduce crime involving firearms and explosives,
acts of arson, and illegal trafficking of alcohol and tobacco products.

Internal Revenue Service. The mission of the Internal Revenue Service is to
provide America’s taxpayers top-quality service by helping them understand and
meet their tax responsibilities and by applying the tax law with integrity and
fairness to all. Its role is to help the large majority of compliant taxpayers with
the tax law, while ensuring that the minority who are unwilling to comply pay
their fair share.

Department of Justice. The mission of the Department of Justice is to enforce the
law and defend the interests of the United States according to the law; to ensure
public safety against threats foreign and domestic; to provide federal leadership
in preventing and controlling crime; to seek just punishment for those guilty of
unlawful behavior; and to ensure fair and impartial administration of justice for
all Americans.

Drug Enforcement Administration. The mission of the Drug Enforcement
Administration (DEA) is to enforce the controlled substances laws and regula-
tions of the United States and bring to the criminal and civil justice system of
the United States, or any other competent jurisdiction, those organizations and
principal members of organizations involved in the growing, manufacture, or
distribution of controlled substances appearing in or destined for illicit traffic
in the United States; and to recommend and support nonenforcement programs
aimed at reducing the availability of illicit controlled substances on the domestic
and international markets.

Federal Bureau of Investigation. The mission of the Federal Bureau of Investigation
is to uphold the law through the investigation of violations of federal criminal law; to
protect the United States from foreign intelligence and terrorist activities; to provide
leadership and law enforcement assistance to federal, state, local, and international
agencies; and to perform these responsibilities in a manner that is responsive to the
needs of the public and is faithful to the Constitution of the United States.

Federal Bureau of Prisons. The mission of the Federal Bureau of Prisons is to
protect society by confining offenders in the controlled environments of prisons
and community-based facilities that are safe, humane, cost-efficient, and appro-
priately secure, and that provide work and other self-improvement opportunities
to assist offenders in becoming law-abiding citizens.

State Department. The mission of the State Department is to create a more secure,
democratic, and prosperous world for the benefit of the American people and the
international community.
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Department of Transportation. The mission of the Department of Transportation
is to serve the United States by ensuring a fast, safe, efficient, accessible, and con-
venient transportation system that meets our vital national interests and enhances
the quality of life of the American people, today and into the future.

Postal Service. The United States Postal Service (USPS) receives, transmits, and
delivers written and printed matter, parcels, and like materials throughout the
United States, its territories, and possessions, and throughout the world. The postal
service is sometimes overlooked as a possible aid in investigation, but with a court
order, the Postal Service can maintain a “mail cover, which records the external
information of letters or packages delivered to a particular person or address. USPS
regulations constitute the sole authority and procedure for initiating, processing,
placing, and using mail covers. Because the practice does not involve the reading
of the mail but only information on the outside of the envelope or package, it has
not been considered a violation of the Fourth Amendment.

State and Local Government Agencies

Under the federal system of government, the powers not delegated in the Constitution
to the national government are retained by the states. Accordingly, most licensing and regu-
latory powers are exercised at the state and local levels. The process of granting or denying
licenses and regulating business requires that information be provided; these documents
are a resource the investigator might tap at the appropriate time. Some particularly useful
sources are listed below for each level of government: state, county, and municipal.

State Police/Highway Patrol. State police agencies can provide information
on traffic stops or violations, and in some states information on criminal
investigation.

State Motor Vehicle Bureau. The information available from a driver’s license
application includes name, address, date of birth, sex, height, weight, color of
eyes, sometimes the social security number, and a photograph; also, a handwrit-
ing specimen (the individual’s signature). The bureau also maintains a Vehicle
Identification Number (VIN) file.

State Department of Labor. The Department of Labor maintains names and
addresses of persons who have sought employment as a day laborer, domestic, or
hotel/restaurant employee.

State Department of Public Aid or Welfare. The Department of Public Aid
and Welfare maintains names and addresses of applicants for and recipients of

public aid.

Licensing Agencies. Alcohol and beverage control agencies can provide information
on ownership and violations. Other state licensing and registration agencies, such
as firearms control, welfare rolls, gambling sites, corporate registrations, and vari-
ous permits, can also provide information on individuals and organizations.
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Ad Hoc Agencies. An ad hoc or one-purpose agency is established to deal with
a particularly vexatious problem, in connection, for instance, with a sport like
horse-racing or boxing, or with crime on the waterfront. (To wit, a compact
between New York and New Jersey creating the New York Harbor Waterfront
Commission dealt in a coordinated fashion with the numerous issues involved.)
Because activities under the surveillance of an ad hoc agency usually entail
the licensing of personnel, considerable information is available from licensee
application forms. They are designed to elicit usable investigative information in
anticipation of this need.

Among the records found at the county and municipal levels are birth certificates,
marriage licenses, election and voting records, school records, library records, tax records,
and property ownership records. These can provide valuable information such as names,
addresses, telephone numbers, e-mail addresses, ages, employers, authenticated signatures
(which may serve as an exemplar for a questioned document examiner), and more.

Business Organizations

It is not possible to exist in modern society without taking part in a certain amount of
business dealings. People must find shelter, buy food, meet job-related demands, and take
some recreation—all of which puts them on record. Indeed, given a list of checks written
and credit card purchases made each month, an accurate socioeconomic picture can be
reconstructed on an individual.

Business records, being numerous and widely distributed, are not readily available to the
investigator. Indeed, if the search is likely to be protracted or costly, only a token effort, if any,
may be undertaken by their custodians—who are not obliged to furnish what is sought. Lack
of cooperation from businesses has historically been a problem, overcome usually by personal
relationships between investigators and heads of security in large corporations. The situation
has improved dramatically since the attacks on the World Trade Center and the Pentagon on
September 11, 2001 (9/11), and cooperation in terrorist investigations has been much better.
However, there is frequently a reluctance on the part of businesses to provide information on
employees and customers unless there is a direct benefit to the business. Credit card companies
work closely with fraud and identity theft investigators because it is in their best interest.

In some cases it may be necessary for the investigator to secure a search warrant.
However, as noted earlier, frequently much information can be obtained from the Internet.
In addition to information on persons, it is possible to retrieve financial reports of corpora-
tions and corporate officers.

In order to acquire information from commercial establishments, the investigator must
have a good idea of what the most common and useful business records are and be aware
of other systematic compilations. When tackling the ways and means to access records
and files, he or she must first know what exists. The following business organizations have
records that are likely to provide investigative leads:

e Public utility companies

¢ Credit reporting agencies

*  Insurance companies

*  Labor unions

*  Fraternal organizations

*  Internet and cellular telephone companies
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Public Utility Companies

As long as people must supply facts to obtain or transfer any utility service, there is a
reservoir of useful information in utility company files. The files of telephone companies
are particularly useful. For example, information can be obtained on cell phones, residential
phones, and business phones: the telephone numbers called frequently by an individual; the
unlisted numbers called; the long-distance numbers called (as well as the time and length
of each call); the name of the subscriber for a particular number; and the numbers listed
for a particular address.

The value of such information to the detective is apparent in the following example.
In the case of the shooting of a well-known mobster in New York City, a search of the
murdered man’s overcoat pockets produced a slip of paper bearing a single telephone
number. This evidence, obviously, was of interest to investigators; and yet, it would
certainly have been unwise at that stage of the investigation to call the number directly.
However, by knowing how to obtain the name of the subscriber discreetly and quickly, a
potential source of information could be identified for follow-up. In similar cases, what
the follow-up activity would entail depends on the needs of the particular situation. The
circumstances may call merely for questioning the subscriber or a household member; it
might mean placing one or several of them under surveillance; or, in order to clarify a
partially developed detail, it might become necessary to use an informant or (where legal)
a telephone surveillance or wiretap.

Credit Reporting Agencies

The extension of credit to a business or an individual requires assurances of the
borrower’s ability to repay the debt. This kind of information is compiled on a historical
basis; it reveals the borrower’s general reputation in the community. File-based credit
reporting bureaus collect information from creditors on how bills were paid; investigative
credit reporting bureaus gather information on an individual’s lifestyle and reputation.

Although there are many local, file-based credit reporting companies, only a few are
investigative credit reporting agencies that operate nationally. The three major national
credit bureaus are: Experian, Equifax, and TransUnion. Hooper Holmes and Dun and
Bradstreet are two major organizations that gather information on a business’s corporate
character, capital, and capacity to repay a loan. The whereabouts of a suspected serial
murderer can be checked if a credit card was used. The downfall of Ted Bundy, the notori-
ous, multi-state serial killer, can be attributed in part to credit card records. For example,
though he denied having been in Colorado, receipts for gasoline purchased by credit card
led to Bundy’s extradition to stand trial for murder in that state. In addition to credit
activity records, even credit applications offer a variety of avenues to be pursued in the
quest for recorded facts.

Insurance Companies

Most people are covered by one or more forms of insurance: life, health, accident,
casualty, or fire. Regardless of the kind of insurance they sell, insurance companies share
information quite freely in order to eliminate poor risks. They also exchange data with other
sources such as motor vehicle and credit bureaus, social welfare agencies, and health services.
As a consequence, insurance companies may possess more information than is contained in
a client’s initial application (considerable in itself). Pursuing this line of inquiry can serve
a criminal investigator well.
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Labor Unions

Millions of workers belong to labor unions in the United States. Not only must a
union member’s dues be paid on time in order for them to remain in good standing with
the union, but in the case of closed shops it is necessary for continued employment. If the
union is cooperative (and some are not), this dues-paying transaction can provide a means
of locating an individual. In addition, labor union publications often contain photographs
and news items covering members’ activities.

Fraternal Organizations

Some organizations exist for fellowship (e.g., Elks, Moose, Odd Fellows); others have
a religious base (e.g., Knights of Columbus, Masons, B’nai Brith) or were founded on pride
of national origin (e.g., Ancient Order of Hibernians, Polish National Alliance, Dante
Alighieri Society). The people in these organizations usually know each other better than
do the members of professionally based organizations; hence, they may provide background
material on an individual’s vocational and avocational interests, hobbies, community
activities, and close friends.

Miscellaneous Sources

The taxonomy (classification scheme) employed to outline record sources thus far has
not included the more obscure repositories of information. Public and college libraries are
available, of course, but the investigator also ought to be aware of sources that normally do
not disclose information to the public. Sources often overlooked are Chambers of Com-
merce, Better Business Bureaus, and the morgue files of local newspapers.

The value of information stored in a reference library can be illustrated by the case of
one college student found murdered on campus. The murder weapon was a fabricated piece
of iron; there appeared to be a short handle at one end. No one was familiar with it, and the
purpose for its manufacture could only be guessed. A visit to the university reference room,
however, produced a list of trade associations that possibly could provide further insight.
After several days of checking and telephoning, investigators located a company in a distant
state that identified the piece of evidence as a furnace handle. It was not a familiar object
because the company had foreseen a limited market and manufactured only a few such
furnaces. A check of the university registry disclosed that a mere handful of students came
from that distant state. After questioning them individually, the list was narrowed down to
one suspect. When his car was found to have bloodstains on the door and the blood group
matched that of the victim and differed from his own, the suspect confessed.

WHERE TO FIND RECORDS

There are innumerable Internet sources and books dedicated to unveiling records. They
are of varying degrees of quality, but with perseverance, it is easier than ever to find what
you need. The growing amount of information available through such databases as Google
makes it possible to search for individual names, groups, organizations, and specific topics.
Search sites like Nexis.com provide a wealth of information, and search engines such as
peckyou.com are designed to compile information about individuals. Social networking
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sites, such as MySpace, Facebook, and Linked In, are often valuable places to find details
or information on acquaintances.

Several books have been published that give extensive coverage to the sources of infor-
mation available in public and private systems. Directories in Print takes a general approach
to other likely sources of business information and files.? Its purpose is to supply business
and industry with lists of the many directories printed in the United States by business
and reference book publishers, trade magazines, chambers of commerce, and federal, state,
and city governmental agencies. Offering a means of locating the suppliers of products and
services, the table of contents illustrates the extent of the areas and sources of information it
can open up for the investigator. It includes descriptive listings in the following categories:
General Business; Specific Industries and Lines of Business; Banking, Finance, Insurance,
and Real Estate; Agriculture, Resource Industries, and the Environment; Law, Military,
and Government; Science, Engineering, and Computer Science; Education; Information
Sciences, Social Sciences, and Humanities; Biography; Arts and Entertainment; Public
Affairs and Social Concerns; Health and Medicine; Religious, Ethnic, and Fraternal Affairs;
Genealogical, Veterans, and Patriotic Affairs; Hobbies, Travel, and Leisure; and Sports and
Outdoor Recreation.

The Encyclopedia of Associations® may be described as a basic guide to information
on specific subjects. Unique in this respect, the associations and professional societies it
catalogs serve as “switchboards” connecting those in need of information to highly qualified
sources.

Other helpful books have been written to assist information searches. Joseph Culligan’s
reference manual, You Can Find Anybody,* lists a broad range of public record sources and
how to use them to locate individuals. The book provides location and address information,
and a detailed chapter on how to use the Internet to search for information. Another publi-
cation, Confidential Information Sources: Public and Private, was written by an information
scientist with experience in security matters. It discusses a wide range of sources, including
credit-reporting agencies, medical records, and student records.’

Case lllustration:
Using Records and Files in Investigating the
Assassination of Dr. Martin Luther King Jr.

The contribution that a record or file makes to an investigation in attaining the
objectives mentioned earlier can be affected in three ways: first, by the time and order in
which the information is received and evaluated; second, by how well it dovetails with or
supplements other facts developed through physical evidence or obtained from people; and
third, by the diligence of the investigator in following through on the insight(s) it provides.
The classic case example of the Martin Luther King Jr. murder investigation indicates the
possible value of using records and files. Imagine the possibilities if this same case had taken
place in the age of the Internet.

The historic case of the assassination of Dr. Martin Luther King Jr. in Memphis on
April 4, 1968, shows the value of records and files. Immediately after King was shot, a
lieutenant in charge of the Memphis Police TAC (Tactical) Squad correctly surmised that
the assassin’s escape route would be South Main Street. He reached South Main within
minutes in the hope of seeing someone flee with a weapon, but there was nothing in
motion—neither suspect nor vehicle. Racing to the nearest corner about 50 yards away, he
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passed the Canipe Amusement Company; lying in the doorway he noted a green bedspread
partially covering a blue zippered overnight bag, and a long pasteboard box from which the
barrel of a rifle protruded. Moments before the officer stopped at sight of the bundle, Guy
W. Canipe (the store owner) and two customers saw a man drop it in the doorway; then,
they noted a white car—a compact, possibly a Ford Mustang—take off at high speed and
proceed north on South Main.

A wealth of physical evidence was found in the discarded bundle after photographs of
its position in the doorway were taken:

Contents of the Overnight Bag:
o Assorted toiletry articles

*  Two unopened 12-ounce cans of Schlitz beer bearing Mississippi
tax stamps

*  Asix-transistor portable radio with “00416” scratched on its side

* A pair of flatnose, duckbill pliers with “Romage Hardware”
stamped on the handle

e A tack hammer

*  One section of the Commercial-Appeal, a Memphis newspaper,

dated April 4, 1968
* A brown paper bag on which “Homestead” was printed

*  Men’s underwear (T-shirt and shorts) with a laundry mark (02B-6)
printed in black letters on each item

Contents of the Cardboard Box:
* A pair of binoculars 7X35 (Bushnell “Banner”)

e A paper bag on which “York Arms Co.” was printed, and a sales
receipt from the same company (dated April 4, 1968)

* A 30.06 caliber Remington Rifle (Gamemaster), Model 760 on
which a Redfield 2X7 telescopic sight was mounted

e A cartridge case and some ammunition for the rifle

Because the manufacture, distribution, and sale of guns are regulated, the rifle and
scope were easily traced to the manufacturer, then to a distributor in Birmingham, and soon
after, to the Aero Marine Supply Company (also in Birmingham). Aero sold the weapon
to a “Harvey Lowmyer” on March 30, 1968, and the salesman could describe Lowmyer;
meanwhile in Memphis, the salesman of the York Arms Company was able to describe the
purchaser of the binoculars. The descriptions matched. Although the duckbill pliers were
traced (by a telephone call to a trade association, The National Retail Hardware Associa-
tion, in Indianapolis) to Romage Hardware on Hollywood Boulevard in Los Angeles, no
description of the purchaser could be obtained from this source. Yet, a connection, however
tenuous, had been established between the suspect and the Los Angeles area; it suggested
that if further evidence pointing to that city was developed, intense investigative efforts
should also be channeled in that direction.

This was made clear when the laundry marks (02B-6) on the underwear were found
to be those used by Home Service Laundry and Dry Cleaning, just two blocks away from
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Romage Hardware in Los Angeles. Laundry records indicated that the number 02B-6
had been assigned to an “Eric S. Galt.” In addition, a week after Dr. King’s slaying, an
abandoned white Mustang was located (in Atlanta) and searched. From a service station
sticker it was learned that the car had been lubricated twice in Los Angeles.

Investigative efforts were also being channeled to the Alabama-Mississippi area. The
beer cans had been traced through their markings and company records to a store in Missis-
sippi where they had been purchased, but no further information of value could be obtained
from that source. The rifle and scope, however, had been purchased in Birmingham, and a
motel registration in Memphis in the name of Eric Starvo Galt on the day before Dr. King’s
death also connected Galt to Birmingham. It was learned through canvassing that when
living in Birmingham in 1967, Galt had expressed an interest in dancing and had attended
a dancing school there. Following up on this clue, a canvass of all dance schools in Los
Angeles led to the National Dance Studio. There, Galt’s name was recognized. In addition,
the owner recalled that Galt had mentioned attending bartending school. A fruitful clue,
it brought investigators to the International School of Bartending in Los Angeles, which
provided the first photograph of Galt—in the form of a graduation picture.

In addition to systematically reconstructing the wavering, sometimes dim trail of the
suspect, an effort was undertaken to determine if he had been arrested under another name.
Two latent fingerprints—one on the rifle, the other on the binoculars—had been developed;
and later, a third print was developed on a map found in Galt’s room in Atlanta. It was not
possible at that time to locate a record in the fingerprint file, when the search was based only
on a latent crime scene print. Because it was an important case, however, President Johnson
ensured that extraordinary measures and resources were allocated. Initially, it was decided
to limit the search of the fingerprint file to those of white male (“wanted”) fugitives whose
physical descriptions were close to Galt’s. There were 53,000 sets of prints of white “wanted”
males in the files. Only a day or so after the search was undertaken (15 days after Dr. King’s
death), 700 fingerprint cards had been scrutinized. One card stood out—its record print
matched that of the latent print. Bearing the name James Earl Ray, the record indicated
among other things that Ray had escaped from the Missouri State Penitentiary in 1967.

This development remains a monument to a painstaking, tenacious investigation. And
yet, from the moment the assailant discarded that bundle in Canipe’s doorway, one clue was
available that might quickly have led to the identification of James Earl Ray. If the reader
will refer to the list of the bundle’s contents, he or she will note that a portable transistor
radio with the number “00416” scratched on its side was included. This was the prison
number assigned to inmate James Earl Ray in the Missouri State Penitentiary.

Although hindsight is usually superior to foresight, the latter attribute is one the
investigator must strive to cultivate. It is certainly true that the accumulation of recorded
information is such that no one person can be expected to be familiar with it. What is
interesting to speculate about is whether a “brainstorming” session of people from across
the board in criminal justice might have provided the insight that 00416 was possibly a
prisoner’s number. A group of creative, knowledgeable criminal justice people might be such
a resource. It could be assembled quickly and inexpensively; that is, if advance plans are
made as to its composition, meeting place, and method of calling it into session. Depending
on the issue to be examined, the composition of the group could vary. There are no certain-
ties of course, but such an attempt might enhance the possibility of a solution.

In any event, the King case illustrates how extensively record sources were employed:
banks, telephone companies, credit agencies, police departments, car rental agencies, motor
vehicle departments, dance schools, hotels and motels, laundries, utility companies, selective
service bureaus, and labor unions.®
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CHAPTER 6

INTERVIEWS

Obtaining Information
from Witnesses

QUESTIONING PEOPLE

The investigator spends a great deal of professional time talking with people after a
crime is committed. The victim and eyewitness(es) are first; next are those whose identi-
ties develop in the course of the investigation. Some people furnish complete and candid
information, but some are less cooperative or will deliberately mislead authorities; others
must be coaxed to come forward.

The terms used to describe the questioning process are interrogation and interviewing.
Interrogation applies to a suspect and a suspect’s family, friends, or associates—people
who are likely to withhold information or be deceptive. Interviewing applies to victims
or eyewitnesses who can reasonably be expected to disclose what they know. Hence, the
guiding principles and techniques of interrogation (discussed in Chapters 10 and 11) differ
considerably from those of interviewing.

INTERVIEWING

There are few people who have neither been interviewed nor conducted an interview
themselves. Whether formal or informal, it is the same process that is involved in job hunt-
ing, shopping, or talking over a child’s progress with a teacher. Its purpose is the exchange of
information. Investigators also are engaged in this exchange, and as practiced professionals
they generally take in far more information than they give out. Seeking facts not divulged
because there is little comprehension of their significance, the investigator needs to be intui-
tive, alert, and skillful—much more than a passive information-recorder. If interviewing
at the crime scene is unavoidable and there is any chance that the suspect or accomplices
are within hearing distance, absolute discretion is a must. The following questions—"five
Ws and one H”: Who?, What?, When?, Where?, Why?, and How?—should be regarded

as the minimum to be covered in an interview.
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Who: The question of who involves the name, address, sex, age, and occupation of
the interviewee. Interviewees can be victims, witnesses, or others suggested by witnesses or
friends of the victim. Who is the perpetrator? Who gains some advantage from committing
the crime? The investigator taking information from a witness must make a point of verifying
the name and address given. A driver’s license or other identification can prevent a subpoena’s
being returned marked: “Addressee Unknown.” It is not uncommon to lose a case because a
witness could not be contacted; numerous cases have been lost for precisely that reason.

What: What was observed by the eyewitness? What was heard or learned through
any of the other senses (smell, touch, taste)? What relationship exists or existed between
victim and perpetrator? Between the complainant and witness? Between complainant and
other witnesses? Between participants in the crime? What objects were moved, taken,
or damaged?

When: When was the crime committed? When did the interviewee acquire this
information? When did a suspect last see or talk to the victim?

Where: Where did the crime take place? Where did the interviewee observe, hear, or
otherwise learn what he or she is reporting? Where did the interview take place?

Why: Why was the interviewee in a position to observe the incident? Why did the
crime occur (possible motive)? Why was the victim, target, or object selected? Why was a
particular object moved, taken, or damaged?

How: How was the crime consummated? How was it originally conceived?

Modus Operandi: As previously discussed, the manner in which a crime was commit-
ted can serve as the trademark or modus operandi (MO) of that criminal. For example, the
language used to convey to the victim that a robbery is to take place differs among holdup
perpetrators. In a sexual assault, a rapist’s threats, demands, and remarks characterize him
just as the means of breaking and entering—cutting a hole in the roof, breaking through
a wall with a jack hammer, hiding in the stairwell until the building is closed, picking a
lock—distinguish a burglar. Some aspects of MO must be sought at the crime scene; others
are furnished by the complainant (and perhaps by witnesses) at the initial interview. The
well-maintained MO file can tie several crimes together through crime analysis. Individual
clues collected in each crime may not suffice, but a pool of clues from crimes sharing a
common MO could suggest a strategy for identifying and apprehending the perpetrator.

AcQuUIRING THE FACTS

One method of acquiring the facts is to utilize a standardized form dealing with the
significant details a complainant or witness may possess. Termed complaint report or investiga-
tion report, such forms are designed with questions framed to ensure that vital information
is not overlooked. At the same time the forms are intended to ferret out facts that witnesses
fail to volunteer because their potential value is unrealized. A note of caution:

... itis not true that more information necessarily is more productive. In some
circumstances the use of precoded incident forms may be counterproductive.
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.. . [Although] information is essential to apprehension and prosecution,
[there are those who] are pessimistic about the way in which this notion has
been implemented in some departments where investigating officers must
wade through long, general lists of questions and precoded investigation
forms. . . . [It can be argued] that the key to enhanced productivity lies
in collecting only that information likely to be useful in identifying and
apprehending an offender.!

Thus, specialized forms need to be developed and tested. Their primary function is to
minimize the amount of information collected and maximize its usefulness. If investigative
efficiency is to be improved, applied research in this vein is essential. A simplified identifica-
tion chart designed to focus a victim’s or witness’s immediate attention on a particular aspect
of the crime or its perpetrator is needed. Also helpful would be a greater use by business
establishments of a height line marker; placed on the exit doorjamb, it allows the height of
the perpetrator passing through the door to be estimated.

A concept known as Frame-by-Frame Analysis (FFA) involves the detailed analysis of a vic-
tim or suspect’s statement that focuses on very specific details. Savino and Turvey note that:

The best way to understand this particular method is by comparing it to a
movie. If we watch a movie in real time we may understand what is going
on, but we might not observe all of the details. However, if we run the same
movie in slow motion, frame-by-frame, we may better recognize the details
of the action as it occurs.?

Failing to heed the importance of recording details when handling interviews, though
obvious, is one of the major mistakes made by investigators, and it is not unusual for an inter-
viewer to screen out or fill in important points because of carelessness, preconceived notions,
time constraints, or misperceptions. Consider, for example, watching a movie, and then seeing
the movie a second or third time. How much information is added with each viewing?

Another important aspect of the interview is observation of the facial expressions
of the interviewee. Gary Faigin has studied facial expressions in great detail. He notes
that the slightest change in a person’s facial movements may reveal lying, fear, anger, or a
host of other subtle clues that can further the investigation. Is the subject being evasive,
perhaps afraid or fearful, or maybe hiding something? If a subject has a tendency to avoid
eye contact, what does that mean? Even further, what can a person’s eyes reveal? Do they
evince sadness, lack of interest, anger, or hostility? As Faigin notes, “The eyes and brow
together are easily the most magnetic and compelling part of the face...We instinctively
feel that the eyes provide our most direct link to the person within.”?

Describing the Offender

The victim or eyewitness can make a major contribution by providing a good descrip-
tion of the perpetrator. Several procedures have been developed to accomplish this. The
carliest, the portrait parlé (loosely translated, “verbal picture”), was suggested by Bertillon of
the Stireté. It was a supplement to his identification scheme, anthropometry (the recording
of certain body measurements—especially bone length), which, despite his own fanatical
opposition, was eventually dropped in favor of fingerprints. But portrait parlé, utilizing
facial and bodily features to describe an individual, continues to this day.
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Figure 6.1
A few of the 193 forehead/hair styles available in the Photo-Fit female Caucasian front face kit.

Three other methods have emerged. In one, an artist draws a likeness of the person
observed. People capable of this can be found in most communities; they may be on the
staff in large police departments. Another method employs a series of pre-drawn facial
features—hairlines, mustaches, eyebrows, eyes, ears, noses, lips, chins, and so on. Choosing
the one feature from each series most closely resembling the perpetrator’s feature (see Figure
6.1), the eyewitness makes selections that form a composite picture of the perpetrator.
Composite kits are commercially available. Identi-Kit is well known; other makes, such as
the Penry Photo-Fit, are equally satisfactory (see Figure 6.2).

The third (and latest) method exploits the graphics capability of the computer. A
number of software programs have been designed to produce images of suspects or wanted
persons: Compu-Sketch and ComPHOTOfit.

Compu-Sketch, offered by Allied Security Innovations, Inc., evolved in conjunction
with a California police officer, Tom Macris, who served for 12 years as sketch artist for
the San Jose Police Department. It has been described:
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Photo-Fit Female Composite Actual Photograph

Sirchie Finger Print Laboratories, Raleigh, NC

Figure 6.2
A comparison of a Photo-Fit composite with a photograph of the same person.

[Compu-Sketch] combines and creates over 100,000 facial features by
simply pressing a button; one feature quickly falls over another until the
composite is complete. The positioning of features in their relation to each
other is unlimited, while refinement of resultant images is by electronic
“paint box” techniques. The product is printed out as a highly credible
composite sketch for leaflets or wanted posters.

At the system’s heart is a comprehensive interview program. It provides
maximum help to the witness to recall critical suspect features, while
assuring completely unbiased answers with non-leading and non-sugges-
tive queries. Incorporated into the computer program is the key interview
process enabling the operator to assist the witness step-by-step with memory
enhancement questions triggering other memory processes, with consistency
from case to case and agency to agency.’
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Compu-Sketch feature library.
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Some facial features available in the Compu-Sketch library are shown in Figure 6.3.
ComPHOTOfit works with five features to draft the composite sketch, e.g., forchead, eyes,
nose, mouth, and chin; a mustache, beard, eyeglasses, and headgear can be added if needed.
ComPHOTO(it’s developers claim that “the image generated is virtually photo quality after
the image section lines of the component parts are blended out with a mouse, or moles and
scars are ‘painted’ in.”

People normally see the features on a face in totality, unless one feature stands out. The
totality (or gestalt) can be caught by the police artist, who offers the choice of an infinite
number of facial features. Sirchie Finger Print Laboratories claims that more than 12 billion
faces can be composed using the Photo-Fit system. If an artist’s sketch or a composite picture
is distributed, the likelihood of its utilization by the patrol force, community merchants,
and the general public is greater than if a verbal description alone were circulated. When the
general public must be looked to for help, prospects for its involvement increase if resent-
ment is felt about the crime, or if the request is a novelty. Of course, the ultimate result is
an identification; short of that, productive results could include leads that send detectives
in search of additional facts from a record file or another person.

Describing Stolen or Lost Property

The task of identifying stolen property arises when the stores of loot of a burglar or fence
are located. Because theft is largely a means of acquiring cash by pawning or selling stolen
goods, police monitoring of property sold to secondhand dealers or pledged as security in pawn
shops can bring about its identification. For this to result, it must be described twice:

First: by the owner to the investigator handling the case

Second: by the pawnbroker or secondhand dealer to the stolen property
bureau of a police department

Because it would practically take a miracle to bring owner/victim and pawnbroker
reports together (filing dates can be 30 or more days apart), the information generated by
each report must be similar. To achieve this, the Stolen/Lost Property Report Form is a
requisite. In some jurisdictions the law stipulates that pawnshop owners file such forms; in
others, their voluntary cooperation must be sought. Owing to the nature of this business,
however, it is not uncommon for pawnbrokers to contact police when merchandise brought
to them arouses suspicion. Whether filing is required by law or voluntary, both reports
(owner/victim and pawnbroker) should ultimately come together in the stolen property
bureau records, thereby helping to clear the case as well as facilitating a return of the stolen
goods to their rightful owners.

A Stolen/Lost Property Report Form can be developed in accordance with the follow-
ing (or similar) taxonomy:

KIND OF OBJECT Camera, TV, stereo set, credit card, watch, binocu-
lars, jewelry

NAME OF MANUFACTURER

(OR OTHER SOURCE)

MODEL NUMBER

IDENTIFYING FEATURES Serial number, initials, or other personal inscription
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MATERIAL USED Shiny chrome or dull black body of a camera

IN ITS CONSTRUCTION Wood or plastic in a TV set; gold or silver in jewelry

PHYSICAL APPEARANCE Size, shape (as of a diamond), condition (like new,
scratched)

MARKINGS In many cases an object may have markings or iden-

tifiable damages known to the victim

DEALING WITH THE RELUCTANT,
FeEarRrFuL, oR UNAWARE WITNESS

Securing Cooperation

It is a fact that many crimes occur in which no witnesses come forward. Several reasons
account for this disinclination: a person may be concerned over loss of pay through court
continuances, harbor a fear of the police, or dread the offender’s retaliation. In addition,
some people have information, but are unaware of its usefulness to the police. An effective
way to secure cooperation is to set up a special, 24-hour “hotline”; this allows witnesses to
telephone police while remaining anonymous. Offering a reward is another time-honored
formula. When the investigator learns the name of a potential witness who has not come
forward, the rationale for this behavior must be ascertained. The means of dealing with
this phenomenon vary with the reasons that foster it.

The growth of Crime Stoppers, local organizations of citizens that operate hotlines
and offer rewards for information on crimes and criminals, has proven to be of assistance in
investigations. Generally, an individual who provides information may remain anonymous,
but in many cases the informant can be encouraged to come forward.

The Reluctant Witness

It does not require great imaginative ability to reassure the reluctant witness. Recogniz-
ing and realistically dealing with a legitimate complaint will usually suffice. For instance,
many people are concerned about loss of pay when repeatedly called to court only to have the
case continued (set for a later date). Should this be the basis for hesitancy, the investigator
can arrange to have the witness placed on a telephone alert, to be called only when the case
is actually on trial and the testimony wanted within an hour or so. In the course of duty,
detectives continuously work out such arrangements.

The Fearful Witness

Witnesses who dread reprisal should their identity become known can be difficult to
handle. For a key witness in an important case, protective custody (agreed to or imposed)
may be required—a harsh measure that is seldom taken because it is hard on the individual
and expensive for the state. A sympathetic attitude and a reliable appraisal of the danger
(for example, by citing a witness’s safety in the jurisdiction) may remove any remaining
hesitancy. Just the same, there will be those who, for cultural or other reasons, cannot be
persuaded to divulge what they know.
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The witness who is reticent owing to fear of the police presents both short-term and
long-term challenges. The short-term challenge is for the detective on the case to induce a
person to divulge what he or she knows; the long-term challenge is for the department to
surmount the misgivings that cause people to dread contact with the police. It may surprise
many police officers to learn that law-abiding citizens fear them. In small communities
with relatively homogenous populations, the degree of fear is not as great and usually is not
manifest, but a latent fear may well exist.

This should not be surprising to those in large communities like New York, especially
in the aftermath of the notorious Kitty Genovese case. It was in March of 1964 that
Genovese was stalked by an assailant from a parking lot to a point near her apartment
house door, where she was stabbed repeatedly. The time was 3:20 a.m. and her screams
for help awakened the neighborhood, producing a hue and cry. Seeing lights go on and
hearing people’s shouts, the attacker was frightened off; however, 10 minutes later, when
no police cars had responded to the scene, he came back for the kill. Knowing the extent
of the injuries he had inflicted, and surmising that his victim had crawled to the refuge of
an apartment doorway, he searched and found her there. Again she screamed for help, but
this time he cut her throat and stopped the cries.

Some 38 neighbors heard Kitty Genovese that night. Yet it was not until 3:55 a.m.—
about 30 minutes after the first scream, by which time the killer had long departed—that one
of them called the police. Not an unfamiliar experience for many large city departments, this
phenomenon is usually written off as citizen indifference or unwillingness to get involved. Is
this the answer? Thirty-eight people were right at the scene, safe in their homes, with tele-
phones available. Why the hesitation? Why was not one in this larger-than-average number
of witnesses motivated by enlightened self-interest or plain civic duty to call the police?

To clarify the issue, one of the authors made informal queries among civilians in several
sections of the United States. One fairly common retort stood out: a defensive “Have you
ever called the police?” Even an inexpert poll-taker is alerted when rhetoric is employed
to dodge an awkward question. Respondents, therefore, were asked to explain further.
Upon doing so, they confronted, perhaps for the first time, the fundamental cause of their
hesitancy: the fact that police emergency operators invariably put callers on the defensive
and require them to justify the call.

Whatever its cause, this barrier is real; this became apparent from some respondents’
replies. When an operator’s voice is an irritated monotone, it communicates “This is nothing
new; what are you excited about?” To the caller, of course, the event is indeed new and
unusual enough to cause great concern. By turning off the civic-minded with a seem-
ingly indifferent response, law enforcement agencies probably forfeit future cooperation.
Moreover, because any contact with police is a rare event for most people, the experience
is likely to be recounted to family and friends, producing more reticent witnesses who are
unwilling to come forward.

Generating Long-Term Cooperation

Progressive police departments have begun to take seriously the recommendation of Presi-
dent Johnson’s Commission on Law Enforcement and the Administration of Justice that

. .. the officials of the criminal justice system itself must stop operating, as
all too many do, by tradition or by rote. They must re-examine what they
do. They must be honest about the system’s shortcomings with the public
and with themselves. They must be willing to take risks in order to make
advances. They must be bold.”
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In keeping with the Commission’s spirit, many departments have instituted victim-
witness assistance units. In rape cases, for example, a female officer (who may be a trained
social worker) responds to a reported rape scene. She supports the victim in a personal way
throughout the questioning, then accompanies her to the hospital for medical examina-
tion, where physical evidence (semen, pubic hairs, blood) is acquired. Later, she provides
follow-up counseling and sees the victim (now the witness) through the criminal justice
process, explaining each step along the way—why it is necessary and what is next. A
humanely treated victim is likely to be a willing witness, more so certainly than one who
must—because official concern is focused only on the investigation—go over details of the
ordeal while being inadvertently embarrassed by various male officers.

Some assistance programs concentrate on what is expected of the victim/witness
when called to the stand. They supply transportation to court, child care, and a lounge or
service center separated from the defendant. Some agencies even see to the repair of broken
windows or damaged door locks in the home of a witness who has been threatened. For the
witness or victim who feels intimidated, “hotline” telephones have been set up for advice,
reassurance, and action.

The Unaware Witness

There are times when someone in the neighborhood sees the criminal on the way to or
retreating from the crime scene. The observer could be sitting in a car, looking out a window,
walking a dog, or driving a cab. Yet such observers are generally unaware of having seen anything
that could be of value to the police. By revisiting the scene the following day or two, and exactly
one week after the crime, the investigator may find a person who was passing when the crime
was about to be (or was being) committed. In a well-publicized crime, the observer may realize
he or she has something to contribute and come forward. In a major case, broadcasting an appeal
is sometimes effective, as are leaflets distributed in shopping and transportation centers.

Canvass

If the case warrants it after all other measures have failed, a neighborhood canvass may
be undertaken to discover the offender or unaware witness. Expensive and time-consuming,
a canvass requires careful administrative control to ensure that every person in the area is
contacted and interviewed. Large cities pose the greatest number of problems in conduct-
ing a store-to-store, building-to-building, house-to-house canvass. But if the area can be
reasonably well-defined, its size and number of inhabitants limited, and the search is marked
by patience and thoroughness, the chances of success are enhanced.

In the United States, a canvass is often considered in cases of homicide. The tactic
works for other crimes as well. It can be productive when based on the possibility that
someone saw or heard something that he or she did not bother to report until confronted
by the inquiries of a police officer knocking on the door. Then, there is always the chance
that the officer will knock on the very door of the perpetrator, who will be exposed by the
combined effect of surprise and guilty knowledge.

Indifferent Complainants

At times a complainant may display indifference or claim that he or she is too busy to be
questioned. Since most victims are anxious to be helpful, such resistance raises the question:
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“Why?” Sometimes the answer can be found through a crime scene examination focused on
how the crime was committed, e.g., through a reconstruction of the event. Re-examining the
alleged facts and the physical evidence may reveal that the crime was simulated, and account
for a complainant’s reluctance to be interviewed and possibly exposed as the perpetrator. An
interrogation then may have greater success. In addition, when evidence of a crime (a burglary,
for instance) is recognized as having been simulated, Horowitz’s condition that evidence be
available against the individual is met. This factor can be effective when interrogating the
complainant who is falsely claiming to have been the victim of a burglary. (See Chapter 11.)

BEHAVIORAL ANALYSIS INTERVIEWS

The Behavioral Analysis Interview (BAI) is an investigative technique that seeks to
capitalize on the fact that a person being questioned unwittingly emits nonverbal signals.
Called an interview, yet nearer to an interrogation in purpose, BAI can be likened to a
bridge between the two. It also is described as an effective substitute when the polygraph
is not available or acceptable for use.® So far, it has been of greatest help in private
security work and for screening numbers of suspects when polygraph tests would be too
time-consuming.

The objectives of the BAI technique include:

1. To develop investigative information, including statement inconsisten-
cies or procedural/policy violations that may have contributed to the
problem, as well as insight into the relevant activities of others;

2. To develop behavioral information indicative of the suspect’s truthful-
ness or deception regarding the issue under investigation; and

3. To determine whether or not the person being interviewed did, in fact,
commit the act that is under investigation.’

Behavior Analysis Interviews are based on the three levels of communication, including
the verbal channel, paralinguistic channel, and the nonverbal channel. The most noticeable
form of communication is verbal communication, in which word choice and arrangement
are used. The paralinguistic channel involves the characteristics of speech that fall outside
the spoken word, and nonverbal communication involves all nonverbal behavior, such as
leg and arm movements, eye contact, and facial expressions."

Based on an empirical study, the following symptoms are to be noted during the
interview, because:

... it was clear that the innocent suspects revealed their truthfulness by their
behavior, and the guilty revealed their deception by their behavior.

... truthful suspects were more at ease during the interview. They were able
to sit comfortably without shifting while being questioned. These suspects
were straightforward in their answers and looked at the interviewer with
sincere eyes.

The guilty suspects appeared to be more nervous and uneasy during the
interview. Some acted resentful or aggressive. The guilty suspects were
often evasive, would not look at the examiner, and moved around frequently
during the interview.
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... It is important to note that the interviewer does not look for just one
behavior symptom from the suspect. Rather, he is evaluating a cluster of
behavior symptoms."

To provoke a response, the person under suspicion is told that a specially trained inter-
viewer will do the questioning and take fingerprints. If any other physical evidence has been
found, this fact is also utilized; if, for instance, the evidence was a hair, the individual can
be asked to provide a sample. The interviewer then begins with a review of some details of
the crime, and watches for behavioral responses. Next, the person is turned over to another
interviewer who has several prepared questions relevant to the crime; again, any behavioral
reaction is noted. Finally, a third interviewer asks formulated questions based on previous
responses, then terminates the session with the taking of fingerprints, watching all the while
for any behavioral symptoms of guilt or innocence.

Sometimes a bait question is employed to draw the individual into modifying or even
repudiating the original assertion of noninvolvement. An example: “Why would anyone
say they saw you come out of the bar and go to the parking lot just before Joe was shot
there?” A truthful response would be a direct denial such as “That can’t be; I wasn’t there”
or “Whoever told you that is full of shit.” A guilty response, based on the possibility that
he or she was indeed seen in the lot, would either produce a denial—usually after some
hesitation—or an admission that he or she was in the lot (but on another day), and a claim
that the witness made a mistake as to when this occurred.

A response suggestive of guilt requires follow-up: by surveillance; perhaps seeking
an informant; tracing the weapon used—if it was recovered; questioning associates; and
so on. When and if further evidence is developed, a full-scale interrogation may be in
order. Proponents claim that a professional BAI interviewer can “confidently eliminate
over 80% of the innocent and can identify the guilty without the use of the polygraph
technique.” '?

HypNoOSsIs

The primary function of forensic hypnosis is that of an investigative tool. All informa-
tion elicited should be independently verified as much as possible. Forensic hypnosis is used
with the victim or a witness. It is not recommended for use with a suspect (remember: if
you can lie when not in a “trance,” you can lie when induced!). The following are some
guidelines recommended for the hypno-investigator:

1. The hypno-investigator should not be involved in the direct investiga-
tion of the case.

2. Before hypnosis is induced, a written record should be made that
includes a description of the subject matter and the information that
was provided.

The session should be both videotaped and audiotaped.
There should be no “line-up” or mug shot viewing prior.

Explain hypnosis to the subject before the session.

AN A

After an introductory relaxation, the victim/witness should be allowed
to give a verbatim account of the incident.
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7. The session should be conducted in a comfortable, “homey” atmo-
sphere that is soundproofed and free of distractions.

8. Only the hypnotist and victim/witness should be allowed in the session,
unless the hypnotist determines that it is necessary for a parent/guard-
ian, case investigator, or police artist to be present.

Hypnosis, when properly used, can be a valuable tool for the investigator. Hypnosis
is no longer considered to be “black magic voodoo witchcraft” but a positive and reliable
information-gathering, crime-solving tool for the twenty-first-century criminal investiga-
tor.”® The use of hypnosis by law enforcement as a means of interviewing has met with
some criticism. Two concerns are expressed: (1) in some crimes the victim suffers severe
psychological trauma, and reliving the experience through hypnosis could make it worse;
and (2) “facts” may be implanted to cue or lead the witness under hypnosis, he or she being
suggestible in this condition. To avoid criticism while retaining the benefits of hypnosis,
the FBI has established elaborate guidelines for its use as an investigative tool.

The FBI’s policy basically states that the FBI is to use hypnosis only in
selected cases. This would include bank robbery, where force is used or a
large amount of money is involved, kidnapping, extortion, and crimes of
violence which occur where the FBI has jurisdiction. Hypnosis is confined
to use with key witnesses or victims of crimes only. No one who has the
potential of becoming a suspect or subject in a case is to be hypnotized
for any reason. For the sake of brevity, the term “witness” will be used in
this article as a substitute for “witness/victim.” The FBI uses only highly
qualified hypnotists to do the actual induction. The use of hypnosis must
be discussed with the U.S. attorney and his permission obtained. The U.S.
attorney must then obtain written permission from the Assistant Attorney
General of the Criminal Division, U.S. Department of Justice. The current
policy also states that no Agent may participate in a hypnotic interview with-
out written permission from the Attorney General. Further, the hypnotic
interview must be recorded in its entirety, either by audio or videotape, with
video the preferred method.

The guidelines specify the use of a psychiatrist, psychologist, physician, or
dentist who is qualified as a hypnotist. The use of a qualified health pro-
fessional provides additional protection for the witness, the cost of which
is minimal. Agents have used the services of professionals who have given
generously of their time, or who have charged only a modest fee for the
sessions, because of their desire to help in what is for some a new area of
hypnosis. Furthermore, the FBI has found that this added protection has
not restricted Agents in their use of hypnosis."

The FBI has utilized hypnosis in numerous cases; in many of these investigations, addi-
tional intelligence was obtained. Some was relevant and produced immediate results (e.g., an
accurate sketch drawn from the witness’ recall), but some is still open to question because
the imprecise nature of hypnosis-based information makes corroboration difficult.

Often overlooked as a member of the investigation “team,” sketch artists have sometimes
proved invaluable in hypnosis sessions. Several cases in which the FBI was involved were
resolved dramatically because artists provided satisfactory composite sketches of suspects.
An FBI artist will travel to various field offices to work with the witness, coordinator, and
doctor to produce composite drawings of suspects. Outside artists should be familiarized
with the FBI guidelines and the use of hypnosis in aiding recall.
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The Future of Hypnosis

Hypnosis continues to be a minor tool in the investigator’s repertory. Nevertheless, it
can be an effective one. Not only will it save many work hours, the potential also exists for
its use by investigators themselves to enhance their own recall of events or details.

The team approach has proved valuable to the FBI. Introducing a “doctor-patient”
relationship into an investigation, it ensures additional protection for witness and victim,
while minimizing the hazards (potential and real) of hypnosis. Most important, the team
approach helps to offset doubts about professionalism. There may well be a few individuals
in law enforcement whose techniques are unscrupulous, but the same might be said of
the health professions, both mental and physical. Law enforcement agencies may wish to
consider some of the FBI’s guidelines for improving an existing program or establishing
the place of hypnosis in their departments.”

The National Board of Professional and Ethical Standards is one provider of Profes-
sional Board Certification and Teaching Credentials in hypnosis. Their Director of Ethics
is a sitting Police Chief whose job it is to oversee the Ethics Committee for the organization
and its members and students. The Board reminds users of hypnosis that the credibilicy
of information obtained through hypnosis is enhanced when the facts disclosed are sup-
ported by independent evidence. It is important that such disclosures be followed up with
additional investigative efforts involving other individuals, objects (physical evidence), and
records to secure corroborative evidence.

EYEWITNESS EVIDENCE:
THE RoLE oF PERCEPTION AND MEMORY

Most people have strong convictions about what they see with their own eyes, thus
jurors tend to believe eyewitness testimony. However, experienced detectives have learned
that eyewitnesses can be mistaken; indeed, it is not uncommon to find various eyewitness
reports on an identical event to be incompatible. It is the task of the investigator to resolve
such contradictions. One way is to reconstruct how the crime was committed (the use
of physical evidence and the crime laboratory for this purpose are treated in Chapter 2).
Another way to evaluate eyewitness reports is by understanding the psychological process
involved: it begins with the original observation and proceeds to its retelling to the detective
later and ultimate presentation to the court if the case goes to trial. A rather complicated
process of observing and recalling, it can be divided into the following stages:

1. Sensory inpur: Information is encountered through visual observation
or other senses, then encoded for storage in memory;

2. Memory: The storage and retention of what was observed and encoded;

3. Retrieval: The recovery of information through search of memory and
its communication to others. The availability of cues to assist the search
process is important at this stage.

Sensory Input

To understand how information is acquired, it is important to know the difference
between perception and attention. Borrowing from Huxley’s plain-talking style (which serves
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well for explaining the scientific method in Chapter 13) should be helpful. In one example, a
person absorbed in reading hears a loud noise that seems to come from just outside the win-
dow. The reader, his or her attention diverted from the book, then interprets the meaning of
the noise. Perception based on previous experience permits the likely cause to be determined.
The sound could be of automobiles colliding, thunder, a scream, or a gunshot.

Now, consider a new baby asleep in its crib who is awakened by an identical noise.
Though its attention would also be directed at the sound, having acquired no experience
or knowledge in his or her brief life span, the baby is unable to interpret what the noise
means. Like the reader, the baby’s attention might be directed toward the sound; unlike
the reader, however, the baby lacks any perception of its cause.

Perception is an important concept in comprehending the process of sensory input.
Memory (essentially stored perceptions) and perception are intertwined, but for didactic
reasons they are usually considered separate processes. To possess memory a person must have
experiences. Something—a thought, emotion, object—must be comprehended through the
mind or the senses. The person then perceives a new event in terms of experiences already
stored up in memory and builds expectations and attitudes on them. So long as biases and ste-
reotypes that can color expectations and attitudes are operative, perception may be faulty.

Perception can be considered the interpretation, classification, and conversion of
sensory stimuli into a more durable configuration for memory. In other words, sensory input
is assimilated to established knowledge stored in long-term memory. The discrete elements
of an event are organized by the mind into meaningful categories, and stored. The aim is
to assimilate the event, then reconcile it with prior experience and knowledge so as to avoid
any discrepancy between them—bringing both the perceived event and prior experience into
harmony and making them compatible. The mind’s need to effect such a reconciliation is,
however, a possible source of error. Perception also can be affected by stress or arousal felt
at the time cognizance was taken of the event. Thus, the perception of how long it took for
a crime to be committed (or for the police to respond) is often much greater than the actual
elapsed time. Other factors affecting perception include age, health, and gender.

Memory

What the witness to a crime sees is etched on the brain; and later, on request, it can
be recollected precisely. This belief is pervasive—witnesses (particularly victims) often
asserting: “I'll never forget that face!” Common sense would seem to concur, yet clinical
and laboratory experimentation demonstrate that memory is a complex phenomenon that
cannot be explained with assumptions or beliefs. For example, common sense rejects the idea
that sensory input received after an event can affect the memory of that event. Nonetheless,
there is considerable empirical evidence that post-event information is indeed integrated
with what already exists in memory. As a result, modifications may include: a change in
the person’s memory, enhancement of existing memory, or nonexistent details becoming
embodied in the previous existing memory. Post-event information may arise from reading
a newspaper article about it, from questions asked by an investigator or attorney, or from
overhearing or talking about the event (particularly with other witnesses). The mind,
therefore, is not like a videotape recorder that captures and retains what was seen (or heard)
and remains unaffected by subsequent input.

Psychologists use the term wunconscious transference to describe a witness’s mistaken
recollection about a crime—a recollection implicating an individual who was not involved.
In one case, for instance, a young adult identified in a lineup (composed of several bank
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tellers) as the person who had robbed a bank was, in fact, an innocent depositor who had
been in the bank the previous day. He was otherwise not connected with the institution,
and certainly not with the robbery. This case illustrates the critical need to check out an
accused person’s explanation or alibi. Here, a review of the bank’s deposit records would
have challenged (and precluded) the lineup misidentification.

Information Retrieval

Two kinds of remembering are of interest to the detective: recall and recognition. In
recall a previous event (e.g., a crime) is described verbally—in narrative form, in a porsrait
parlé, or to a police artist. In recognition there is an awareness that something was seen
previously; some aspect of an event is remembered and selected from a group of similar
items, persons, or photographs. This occurs when a mug shot is picked from the mug shot
file or an individual is selected from a lineup. Generally, a person’s ability with regard to
recognition is better than it is for recall.

For retrieving information from a witness through an interview, a new technique, the
result of psychological research into memory retrieval, is a major step forward. (See the
section on The Cognitive Interview later in this chapter.)

WITNESS ERRORS

In addition to the possible errors associated with perception and memory, other sources
of error include environmental conditions and personal factors.

Environmental Conditions

A person’s ability to observe an event is limited by such factors as: the illumination of
the scene, the distance of the observer from the scene, the noise level (if hearing is involved),
and the weather (if the event occurred outdoors). If the evidence in a case depends largely on
eyewitness testimony, it is desirable to verify whether environmental conditions existing at
the time permitted such observations. Basic to the protection of the innocent, a verification
can also deflect criticism by defense counsel and strengthen the confidence of the witness
by establishing that there were no impediments to making the reported observations.

Personal Factors

Although sight and hearing most often provide the basis of witness testimony, any of
the five senses can be involved. Again it is desirable to verify that the relevant sensory organs
are or were not impaired. Taking this precaution enhances the credibility of the witness.

THE COGNITIVE INTERVIEW

In 1908 Harvard’s Hugo Munsterberg (the first experimental psychologist in America)
proved that although eyewitness testimony was remarkably faulty, it could be improved
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1 His effort was ignored by lawyers, judges, and law enforcement, and not until the

upon.
1970s would psychologists reexamine ways to improve eyewitness testimony. This kind
of empirical research may have been further prompted by the RAND Corporation report
noting that the single most important factor as to whether a case would be solved is the
information provided by a witness or victim."

This observation led R. Edward Geiselman and others to research the effectiveness of
memory retrieval techniques; their program was labeled the cognitive interview.'® Reminis-
cent of Munsterberg’s eatlier experiment, an incident was staged and 16 undergraduates
became “eyewitnesses.” Divided into two groups, only one group (the cognitive interview
group) was given instruction in memory-retrieval techniques. It included four recommenda-
tions for completing the test booklet, which had an open-ended question and some pointed
(short-answer) questions. The recommendations were:

First, try to reinstate in your mind the context surrounding the incident.
Think about what the room looked like and where you were sitting in the
room. Think about how you were feeling at the time and think about your
reactions to the incident.

Second, some people hold back information because they are not quite sure
about what they remember. Please do not edit anything out. Please write
down everything, even things you think may not be important. Just be sure
to indicate at the right how sure you are about each item.

Third, it is natural to go through the incident from beginning to end, and
that is probably what you should do at first. However, many people can
come up with more information if they also go through events in reverse
order. Or, you might start with the thing that impressed you the most and
then go from there, proceeding both forward and backward in time.

Fourth, try to adopt the perspective of others who were present during the
incident. For example, try to place yourself in the experimenter’s role and
think about what she must have seen.”

The researchers concluded:

The results of this study illustrate that the cognitive interview has sub-
stantial promise as a technique for the enhancement of eyewitness memory
retrieval. The cognitive interview produced significantly more correct
information without an accompanying increase in the amount of incorrect
information. This advantage for subjects using the cognitive interview
held for both an open-ended question and for pointed questions. Overall,
84 percent of the information generated with the cognitive interview was
found to be accurate. Further, the confidence of the witnesses in their cor-
rect responses was enhanced with the cognitive interview, while confidence
in their incorrect responses was not reliably affected. All but one of the
subjects who received the cognitive interview reported that they found the
methods to be useful.?’

The next step for the Geiselman team was to compare the cognitive interview against
hypnosis, another memory enhancement technique. Then both were matched against results
obtained from a standard police interview.?! This research revealed that both the cognitive
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and hypnosis procedures elicited a significantly greater number of correct items of informa-
tion from the subjects than did the standard interview. This result, which held even for the
most critical facts from the films, was most pronounced for crime scenarios in which the
density of events was high. The number of incorrect items of information generated did
not differ across the three interview conditions. The observed memory enhancement was
interpreted in terms of the memory-guidance techniques common to both the cognitive
and hypnosis interviews. Neither differential questioning time nor heightened subject
or interviewer motivation could explain the results.” Three years later, Geiselman and
Fisher reported on the effort to refine and revise the cognitive interview technique which,
they stated, was based on four core principles: memory-event similarity, focused retrieval,
extensive retrieval, and witness-compatible questioning.?

Memory-Event Similarity

Memory-event similarity involves an attempt to have the witness mentally recreate the
environment surrounding the incident. A psychological environment similar to that which
existed at the time of the crime is reproduced at the interview.

The interviewer, therefore, should try to reinstate in the witness’s mind
the external (e.g., weather), emotional (e.g., feelings of fear), and cogni-
tive (e.g., relevant thoughts) features that were experienced at the time the
crime occurred.>

The witness is requested to think about the crime—the scene and what it looked like,
where he or she was standing (or sitting), and the reaction to the crime at that time. This
is a mental exercise; the witness is not physically placed at the scene. “In fact, if the crime
scene has changed considerably, going back to the scene could conceivably interfere with

the witness’s recollection.”®

Focused Retrieval

Because memory retrieval requires concentration, the interviewer helps witnesses to
focus by refraining from asking too many short-answer, undirected, or irrelevant questions
that tend to break concentration. Just as asking a series of questions can create a barrier that
obstructs memory, so can interrupting the eyewitness who is responding to an open-ended
question or providing a narrative description of the event. Another means of focusing
memory retrieval is to have witnesses write everything down, even details they consider
unimportant or about which they are unsure.

Extensive Retrieval

Memory retrieval is hard work, and witnesses are apt to terminate the effort after the
first attempt. It is especially likely that the elderly will do so; they need to be encouraged to
make other attempts. The usual mode is to begin at the beginning and continue chronologi-
cally to the end, but there are other ways. For example, witnesses can be asked to start with
whatever detail is most indelibly inscribed in their memory, and from there, encouraged to
go backward and forward. Another way is to reverse the order, urging witnesses to describe
how the incident ended, and then proceed backward to the beginning.
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Witness-Compatible Questioning

Just as the eyewitness is better able to retrieve memory when the environment sur-

rounding the event is recreated, so are interviewers better able to ask questions if they can

place themselves in the witness’ frame of mind. The aim is to ask questions compatible with

the situation in which the witness found himself or herself. To accomplish this, interviewers

should try to place themselves in the witness’ situation, and then frame questions on the

basis of what was likely to have been observed at the time. This means adjusting to the

witness’ perspective rather than having the witness adjust to the investigator’s. Geiselman

and Fisher conclude by remarking:

... cognitive interviewing reliably enhances the completeness of a witness’s
recollection, and without increasing the number of incorrect or confabulated
(replacing facts with fantasy) bits of information generated. . . .The proce-
dures are easy to learn and can be readily adopted in routine police interview
procedures. In fact, the cognitive interview is in use as standard training at
several police departments and other law enforcement agencies.
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CHAPTER 7

INFORMANTS

Cultivation and Motivation

A BACKGROUND ON INFORMANTS

Anyone who discloses investigative information can be considered an informant.
Today’s journalists call their informants sources. But whether the information is given to
journalists or criminal investigators, when what is revealed is the result of a relatively close
relationship between the informant and the one informed on, there is a certain repugnance
attached to the activity. This is why unsavory names such as szoo/ pigeon, squealer, rat, fink,
snitch, snout, informer, and agent provocateur have been coined to describe those perceived
as betrayers. And yet, no religious faith holds this practice—as old as civilization itself—to
be morally wrong. Neither does the judiciary: as Judge Learned Hand writes, “Courts have
countenanced informers from time immemorial.”

Hoffa v. United States can be considered one of the landmark cases involving police
informants and the admissibility of their testimony in court. Notorious organized crime
member James Hoffa was convicted of attempting to bribe members of a jury in a previous
case. During the previous case, referred to as the “Test Fleet trial,” Hoffa was staying in
a local hotel in Nashville, Tennessee, and was in constant contact with several members
of the Teamsters Union. One of these members made frequent trips to Nashville and
would relay information discussed among Hoffa and his associates to a federal agent. This
information was significant in the conviction of Hoffa and four of his associates for the
attempted bribery of a jury member. Hoffa appealed his conviction to the Supreme Court;
the issue in this case was:

Whether evidence obtained by the Government by means of deceptively
placing a secret informer in the quarters and councils of a defendant dur-
ing one criminal trial so violates the defendant’s Fourth, Fifth and Sixth
Amendment rights that suppression of such evidence is required in a subse-
quent trial of the same defendant on a different charge.?
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In response to this issue, the court denied Hoffa’s claim of infringement on his consti-
tutional rights, and made several significant findings relevant to future cases on informants.
With regard to violations of Fourth Amendment rights, the court stated:

In the present case, however, it is evident that no interest legitimately
protected by the Fourth Amendment is involved. It is obvious that the
petitioner was not relying on the security of his hotel suite when he made
the incriminating statements to Partin or in Partin’s presence. Partin
did not enter the suite by force or by stealth. He was not a surreptitious
eavesdropper. Partin was in the suite by invitation, and every conversation
which he heard was either directed to him or knowingly carried on in his
presence. The petitioner, in a word, was not relying on the security of the
hotel room; he was relying upon his misplaced confidence that Partin would
not reveal his wrongdoing . . . Neither this Court nor any member of it has
ever expressed the view that the Fourth Amendment protects a wrongdoer’s
misplaced belief that a person to whom he voluntarily confides his wrongdo-
ing will not reveal it.”

The court also found no support for Hoffa’s allegation of Fifth Amendment violations,
primarily because his statements were not a result of coercion or force. The court did not
find any evidence of a Sixth Amendment violation, and Hoffa was not prevented from
conferring with his counsel. Last, in regard to Hoffa’s alleged due process violations, the
court issued a strongly worded denial:

The argument boils down to a general attack upon the use of a govern-
ment informer as ‘a shabby thing in any case,” and to the claim that in the
circumstances of this particular case the risk that Partin’s testimony might
be perjurious was very high. Insofar as the general attack upon the use of
informers is based upon historic ‘notions’ of ‘English-speaking peoples,
it is without historical foundation. In the words of Judge Learned Hand,
‘Courts have countenanced the use of informers from time immemorial; in
cases of conspiracy, or in other cases when the crime consists of preparing for
another crime, it is usually necessary to rely upon them or upon accomplices
because the criminals will almost certainly proceed covertly.™

Alternatively, the dissenting opinion by Chief Justice Earl Warren stated:

At this late date in the annals of law enforcement, it seems to me that we
cannot say either that every use of informers and undercover agents is proper
or, on the other hand, that no uses are. There are some situations where
the law could not adequately be enforced without the employment of some
guile or misrepresentation of identity. A law enforcement officer performing
his official duties cannot be required always to be in uniform or to wear
his badge of authority on the lapel of his civilian clothing. Nor need he be
required in all situations to proclaim himself an arm of the law. It blinks
the realities of sophisticated, modern-day criminal activity and legitimate
law enforcement practices to argue the contrary.’
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In Maine v. Moulton, a case somewhat similar to Hoffa, the Court returned to the
state’s recruitment of an “insider” as an informant.® Colson, the informant and co-defen-
dant with Moulton, was to learn of Moulton’s threats and inchoate plans to murder a key
prosecution witness (and other witnesses) in their upcoming trial. As the police wired his
body with a transmitter, they warned Colson to “act natural,” “not to attempt to question
Moulton,” and to “avoid trying to draw information out of Moulton.”” Disregarding
these admonitions and pretending memory lapse, Colson elicited incriminating facts
concerning the event, as well as other joint criminal endeavors for which neither man had
been indicted. On this evidence, additional felony charges were brought against Moulton,
and he was convicted. He appealed on the ground that the admission into evidence of his
statements to Colson violated his Sixth Amendment right to the assistance of counsel. In
its decision affirming the conviction, the Court refers to and cites the Supreme Judicial

Court of Maine, 481 A.2d 155 (1984):

... Regarding the admission of Moulton’s recorded statements to Colson,
the court agreed that there was “ample evidence” to support the trial court’s
finding that the police wired Colson for legitimate purposes, but held that
[r]eference to the State’s legitimate motive may be relevant to, but cannot
wholly refute, the alleged infringement of Moulton’s right to counsel.” Id.,
at 160. . . . the fact that at the time of the meeting Colson was “fully coop-
erating with the police and no longer stood in the same adversarial position
as did Moulton,” the (Maine Supreme) court held:

When the police recommended the use of the body wire to Colson
they intentionally created a situation that they knew, or should
have known, was likely to result in Moulton’s making incrimi-
nating statements during his meeting with Colson. The police’s
valid purpose in investigating threats against witnesses does not
immunize the recordings of Moulton’s incriminating statements
from constitutional attack. Those statements may be admissible
in the investigation or prosecution of charges for which, at the
time the recordings were made, adversary proceedings had not yet
commenced. But as to the charges for which Moulton’s right to
counsel had already attached, his incriminating statements should
have been ruled inadmissible at trial, given the circumstances in
which they were acquired. Id., at 161.%

In an early edition of Constitutional Law, John Klotter summarized the Moulron
case as such:

Succinctly, the rule in this case is that when a defendant has been formally
charged with a crime and has retained counsel, incriminating statements
made to an undercover informant, whose remarks prompted the statement,
are not admissible.”
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USEFULNESS

The reasons individuals furnish information to an investigator can be laudable as well as

nefarious. Whatever the reason, an informant is one who furnishes intelligence that may:

1. Prevent a crime that is planned but not yet committed;

2. Uncover a crime that has been committed but has not been discovered

or reported;

A

Identify the perpetrator of a crime;

Exonerate a suspect;

by those involved in unlawful activity).

Locate the perpetrator of a crime or help to locate stolen property;

Lower morale among criminals through apprehension (unanticipated

How such different results can be achieved from information supplied by informants

is best understood by considering the types of informants and their motivations. Table 7.1

summarizes this material.

Table 7.1
Types of Informants; Information and Motivation
TYPE OF OPEN CONFIDENTIAL
INFORMANT
TYPE OF TYPE OF
INFORMATION MOTIVATION INFORMATION MOTIVATION
VOLUNTEER Observations of an Civic duty, vanity An investigator may | Building a line of credit
eyewitness to a crime Official duty (one rgcewe, frgm time to Friendship between
) time, details about ) .
Facts on record or in department to another) . informant and detective
afile almost any criminal
Monetary reward activity Fear, gratitude,
U Els authqrmes Revenge, gratitude Reports about vice G
about husband’s . N
. R~ activities Elimination of
gambling activities "
competition
Reports about
Income tax L .
suspicious behavior
PAID Particulars about a Monetary reward Income tax matters Monetary reward
S Gl 0 [T To make a “deal” with | As above, information | Payment from an infor-
Income tax matters the police or prosecu- | about almost any mant fund
tor, i.e., plea bargaining | criminal activity Lenient treatment by
Revenge, money from authorities
an informant fund
Revenge
ANONYMOUS N/A N/A Precise information Civic duty, fear, revenge,
aboutacrime orits | jealousy, repentance,
perpetrator gratitude
Suspicious activities | Elimination of
competition
Money, reward
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TYPES OF INFORMANTS

There are many types of informants. There are informants who volunteer information
and those who expect some form of payment (which need not be, but most often is money).
Either type may act openly or upon the condition that their identity not be revealed. Others
remain anonymous, furnishing information via telephone or mail. Some informants are
generalists; others, specialists. Some function but once; others, continuously.

Municipal police departments and federal agencies hold different points of view with
regard to informants. In police departments, each informant will usually work with a par-
ticular detective. When that officer is reassigned, retires, or dies, the informant frequently
is lost to the department. In federal agencies, informants are seen as belonging to the agency
and are passed along from one investigator to another. At that level, the administrative
controls that exist for dealing with informants are generally more elaborate than at the
local level, and funds are available to purchase information.

The kinds of investigative information made available by informants are dependent
on various factors: the informant’s relationship to the person or activity being reported on;
where they live, work, or hang around; what opportunities exist to observe an individual’s
or group’s behavior or activity; and their motivation for providing the information. In other
words, the contributory factors are opportunity and motivation.

At the outset it should be made clear that understanding the motives of informants is
an important consideration for the investigator. All too often in an effort to build a case
the investigator does not thoroughly question the informant or develop background as to
the truthfulness of the individual and the information provided. Even citizens with what
appears to be “no axe to grind” in providing information may have biases that are not readily
apparent. Other individuals may be looking for attention or have conscious or subconscious
feelings about a specific crime or suspect.

MoTivEs FOR INFORMING

Basic motives include fear, revenge, jealousy, repentance, gratitude, and concern with
civic duty. Occasionally, individuals are prompted to act as an informant for venally self-
serving and psychologically self-aggrandizing motives. An example of such mixed motiva-
tion is found in The Informant.® An engrossing tale of how a multi-motivated “insider,”
partly for psychological self-aggrandizement and partly for venal reasons, toppled his fellow
corporate officers is superbly described in this book. A senior corporate insider looking to
protect himself, but also out of civic duty, becomes an FBI informant. As the story unfolds,
the agents recognize a shift in his motivation so that at the end, greed and betrayal emerge
as motivating factors, while deceit and arrogance serve to meet deep psychological needs in
carrying out his own agenda. Increasingly, the FBI agents are hard-pressed to control the
destructive behavior of their informant while mindful that the case is threatened within by
bureaucratic infighting about which branch of the Justice Department (the fraud division
or the criminal division) was to prosecute and when it was to go to trial. The twists and
turns encountered in this tale illustrate the difficulties that can arise in dealing with an
informant who is disclosing a vast global conspiracy to fix commodity and other prices
on the world market. Wearing a device to record the dialogue of the illegal meetings of
top-level executives setting world market prices, the informant’s recordings were viewed
by investigators as almost too good to be true. However, government attorneys were less
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than pleased by them because the word “agreement” was not to be heard in the recordings
although it was evident, on listening, that the conspirators were price-fixing. This points out
the need to involve prosecutors early on, especially in complicated cases in which evidence
is largely provided by an informant.

Self-Serving Reasons

Three kinds of self-serving (usually venal) motives are: cutting a deal, eliminating
competition, and building a line of credit for future use.

Cutting a Deal

A deal is cut when a defendant agrees to impart what he or she knows about criminal
activities in exchange for a promise (by a detective through a ranking departmental official)
that a special recommendation for consideration will be made to a judge in a pending
prosecution. By this means, informants may reduce or avoid altogether the punishment that
would otherwise be expected on conviction. As a quid pro quo (something for something)
arrangement, cutting a deal is in one sense a form of plea bargaining.

Elimination of Competition

In specialized crimes, particularly vice and narcotics (and, to some extent, arson and
burglary), one lawbreaker may, most often anonymously, betray a rival to eliminate competi-
tion. This can occur when a new burglar invades the area and the rash of break-ins increases
community pressure and police activity. By taking the competitor out of circulation, com-
munity anxiety will be kept at a level that does not provoke undue police response.

Building a Line of Credit

Uneasy pawnbrokers and secondhand dealers worry that police may one day discover
stolen goods in their shops and accuse them of being receivers. Some will attempt to
establish that they are not receivers by identifying those in the community who are fencing
stolen goods, using this as a way to ingratiate themselves with authorities. For others on the
fringe of the underworld, the ploy is to earn favors that could stay an arrest should they be
apprehended for some law violation.

Mercenary Reasons

The old saying among investigators, “When the money ceases to clatter, the tongue
stops the chatter,” confirms what they well know; namely, that offering a reward for
information is of fundamental importance. Merchants and farmers have long resorted to
a bounty system; they will pay to find those responsible for stealing their merchandise or
rustling their cattle. Law enforcement agencies budget ready monies (sometimes called
“contingency funds”) to buy information. The federal government is more lavish in this
regard. Consider the case of three activists in the civil rights movement of the 1960s who
disappeared after being released from a Mississippi county jail. Their burned station wagon
was soon located, but not their bodies. An informant was paid $30 for information that
led to the discovery of the bodies."
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Self-Aggrandizement

Ordinary citizens as well as reformed criminals are motivated by vanity to provide
information, believing it will win favorable attention from authorities. Employers, friends,
and even the media in important cases may put them in the spotlight, making them instant
celebrities. Because anonymity offers the best protection against retaliation, it is prudent
that police safeguard such informants until public attention is directed elsewhere.

Emotions

Fear, revenge, jealousy, repentance, and gratitude are among the emotions that often
induce people to divulge what otherwise would remain unrevealed. When the information
concerns criminal activity, it usually constitutes a major break in an investigation.

Fear

Fear is a powerful inducement to becoming an informer; however, protection must be
negotiated with authorities. It may be fear for one’s self or fear for one’s family being killed,
tortured, or harmed in some fashion. Fear of imprisonment will cause some people to seek
a trade-off: information for “nol-prossing” an indictment (i.e., convincing the prosecutor
to agree not to proceed any further with the action; “nol-pros” is short for nolle prosequi).
When a gang member takes to heavy drinking, becomes sexually involved, and rashly starts
to tell a new partner everything—or displays conduct that otherwise seems to threaten the
security of the group—he or she will be told in no uncertain terms to change, “or else.” For
more than a few, the reaction would be to inform on the gang’s activities.

Revenge and Jealousy

A grudge based on a perception of unfair treatment can provoke a desire for revenge.
However hackneyed the expression “Hell hath no fury like a woman scorned,” it still seems
to speak for the pain of rejection. Indeed, any pain or distress induced by another can result
in jealousy and the need for revenge, and turn a person to informing. The need to get even
is deep in the human psyche.

Repentance

Just as those who have “got religion” will be led by a need for forgiveness and reestab-
lishment in the community to furnish what they would not have disclosed before, so will
the outcast make amends by informing on confederates in past crimes. The approbation of
newly acquired peers is an especially strong stimulus.

Gratitude

Gratitude is not usually a major factor in prompting an individual to furnish informa-
tion, but it can be potent at times. Frequently the actions of a police officer or investigator
in going out of their way to assist a citizen may result in a “return of the favor” by providing
information. An investigator should recognize that every contact with another individual
creates an opportunity, and the manner in which a citizen or colleague is spoken to or
handled may well be the difference between receiving or being denied information.
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Civic Duty

A significant motivating factor for informing is a sense of good citizenship. When
an eyewitness tells police of observations made while a crime was being committed, or of
suspicious behavior noted, that person carries out a civic duty.

OPPORTUNITY

Two kinds of opportunity must prevail if an individual is to function as an informant:
one is to acquire useful information; the other is to reveal it without exposure to retaliation.
Before an individual can function as an informant, the opportunity must exist to observe
through sight, sound, or even smell, taste, or touch. Most often, it is provided by chance; the
rest of the time, by propinquity of relationship or location (kinship or proximity furnishing
more than a few opportunities for acquiring what may later be disclosed). Anonymous and
confidential informants needing assurance that their identities will not be revealed may
still want to be able to collect a reward if one is offered. With these needs in mind, two
mechanisms have been developed: a widely publicized special hotline telephone number
and the anonymous tip. By calling police, the informant can claim the reward should the
tip lead to an arrest and indictment. As noted earlier, civic associations, such as Crime
Stoppers, represent a valuable tool.

CuULTIVATION OF INFORMANTS

The combination of opportunity and motivation required for a person to serve as an
informant need not be left to chance. The experienced detective will recognize or create the
opportunity to develop informants through an intimate knowledge of the neighborhood and
the character of its inhabitants. Timing can be critical: thus, a falling out among thieves or
between lovers, or the decision of a law violator to rejoin the community of the law abiding
can be propitious for cultivating informants. To capitalize on such openings as they occur,
the detective must remain assigned to the same geographical area.

The itinerant nature of federal investigative assignments often forecloses the oppor-
tunities enjoyed by municipal, and to some extent, state investigators. This may partially
account for the greater reliance at the federal level on money as the motivating factor in
developing informants.

DEALING WITH INFORMANTS

The following discussion is based on the collective experience of investigators in dealing
with informants.

The Investigator-Informant Relationship

The relationship between investigator and informant can be fashioned in several ways.
It might be a business arrangement in which the informant understands that the investiga-
tor associates with and employs him or her only to obtain information. The informant’s



motivation is often pecuniary, but another satisfaction such as revenge may serve as the
inducement. A respectful relationship can be adopted with those motivated by vanity or
civic duty. For the majority, a friendly relationship is probably the most useful. Although
informants treated as equals may be eager to obtain the information needed, they nonethe-
less can be difficult to handle and may become a source of embarrassment. If the same
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results are otherwise achievable, informants should not be used.

Handling Informants

An informant who initially intends to furnish only limited information will often
supply much more if properly handled. In light of this fact, the investigator should keep

the following points in mind:

10.

Meet the informant on neutral ground for the individual’s protection
and to preserve anonymity. Be careful to keep appointments.

Treat the informant fairly. Make promises with every intention of car-
rying them out; make none that cannot be fulfilled legally.

Treat the informant courteously. Never use offensive terms (such as
fink, snitch, squealer, stoolie, double-crosser). Describing an informant
as a “confidential source” or “special employee” is acceptable.

The value of appealing to the reason that motivated the informant
should not be forgotten.

Newly recruited informants must be clued in with respect to the
information sought and the target(s) to be aimed at and reported on.
While admonishing them to exercise great care in doing so, investiga-
tors should encourage them to organize and develop subsources.

Informants must be taught what constitutes entrapment; in dealing
with any person (including a suspect), they must avoid the possibility
or even the appearance of entrapment.

The importance of maintaining their “cover” must be stressed; otherwise,
they may compromise their own security or that of the investigation.

Never permit informants to take charge of the investigation—to “run the
show.” Tact is necessary to keep them in line when, intentionally or not,
they attempt to direct any phase of the investigation. (This can occur
when the informant begins to like the notion of playing detective).

An informant may not, in general, be permitted to commit a crime in
return for information. (See the Attorney General’s guidelines later in
this chapter).

In all financial transactions the investigator must be scrupulously
exact. Except where necessary to keep an informant interested, pay-
ment should not be made until the value of the information has been
verified; also, proof of payment should be obtained, if possible.
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Interviewing Informants

There is a technique for interviewing informants that is made clear by the following
suggestions:

1. After allowing them to state what they wish to report, subtly press
for details. Take notes or otherwise record the information as soon as
possible after the interview.

2. Be tactful: accept any information offered at its face value. Express-
ing appreciation for valuable information is an inexpensive form of
encouragement that will be well received by the informant. Do not
belittle worthless information.

3. To check on the informant’s reliability, ask for information that is
already known. Take great care to frame the questions so that what is
known is not divulged.

4. Do not reveal to informants how their information differs from other
information (if it does).

5. Be sympathetic about any difficulties the informant may be experienc-
ing in attempting to secure information.

6.  Avoid asking questions that may be embarrassing or that pry into the
informant’s private affairs. Avoid arguments.

7. Maintain control of the interview. Do not allow it to wander too far
afield. Keep the focus on what is sought.

Potential Problems and Precautions

The early years of detective work involved a close relationship between criminals and
police. Because many informants still come from the underworld, the potential for corrup-
tion exists. This is especially true today in the enforcement of those victimless crimes in
which considerable money can be made. Thus, a distinction is made between the general
investigator and the investigator who is charged with a specific function, such as anti-cor-
ruption or licensing enforcement.

Similar Problems in Other Fields

It is illuminating to examine a similar problem in another field. In newspaper report-
ing, for instance, problems may arise when the identity of an informant (or “source”) is
not disclosed to the editor. When asked, reporters generally are required to divulge such
information to their editor, but sometimes exceptions are made. For instance, those assigned
to the Watergate story were permitted to use a confidential source that provided invaluable
tips on the attempted cover-up.

Disclosure of a source of information becomes a matter of contention when a court or grand
jury orders a news reporter to reveal the source. Because this issue is not covered by common law
(as are privileged communications between attorney and client, for instance), it has come before
state and federal courts with diverse results. For this reason, and in response to pleas from the
journalistic profession, some state legislatures (but not the Congress) have passed laws to protect
news reporters from being forced to divulge what they received in confidence.



of people

7 ® INFORMANTS: CULTIVATION AND MOTIVATION

Box 7.1 CuLTIVATING INFORMANTS

Certain occupations and persons who have informal associations with a large number

are likely to be good informants. They include:
Bartenders and waitresses

Utility employees who have access to residences and businesses

Postal carriers and delivery workers (e.g., UPS, Federal Express, DHL)

Maintenance workers

Service employees (such as licensing department personnel, clerks,

meter readers)

Credit card security investigators

GUIDELINES FOR THE USE OF INFORMANTS

In 1981 the Attorney General of the United States issued a set of guidelines on the use
of informants and confidential sources by the FBI. More extensively formulated than those
issued publicly by the Home Secretary, the two nonetheless cover much the same territory.

For example, the introduction stated:

(1)

)

The courts have recognized that the government’s use of informants
and confidential sources is lawful and often essential to the effective-
ness of properly authorized law enforcement investigations. However,
use of informants and confidential sources to assist in the investigation
of criminal activity may involve an element of deception, intrusion into
the privacy of individuals, or cooperation with persons whose reliability
and motivation can be open to question. It is proper for the FBI to use
informants and confidential sources in appropriate investigations, but
special care must be taken to carefully evaluate and closely supervise
their use, and to ensure that individual rights are not infringed and that
the government itself does not become a violator of the law. Though
informants and confidential sources are not employees of the FBI, their
relationship to the FBI can impose a special responsibility on the FBI
when the informant or confidential source engages in activity where
he has received, or reasonably thinks he has received, encouragement
or direction for that activity from the FBI.

To implement these guidelines, the FBI shall issue detailed instruc-
tions to all Special Agents responsible for dealing with informants and
confidential sources.?

The use of informants was then described under the following section:

General Authority

1)

An informant or confidential source may be asked to provide informa-
tion already in his possession, to provide information which comes to his
attention, or to affirmatively seek out information concerning criminal
conduct or other subjects of authorized investigative activity. An infor-
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)

The guidelines also require that an informant or confidential source appear suitable for
such a role. In making such a determination, the following factors should be weighed:

()
(b)
(©)

(d)

()

(f)

(g)

(h)

As to the participation of an informant or confidential source in an activity that would
be criminal under state or federal law, the guidelines define it as “otherwise illegal activity.”
g g y
It is justified when the benefits to be obtained outweigh the risks and it is necessary to:

(a)

(b)

()

Only designated supervisory FBI officials may authorize participation in otherwise
criminal activity; and then only after a written finding that the above two conditions have

been met.

mant or confidential source may also be asked to provide operational
assistance to the FBI, including furnishing resources or facilities.

The FBI may only use informants or confidential sources in further-
ance of its authorized investigative activities and law enforcement
responsibilities. Informants and confidential sources may not be used
or encouraged to commit acts which the FBI could not authorize for
its Special Agents."?

the nature of the matter under investigation and the importance of the
information or assistance being furnished;

the seriousness of past and contemporaneous criminal activity of which
the informant or confidential source may be suspected;

the motivation of the informant or confidential source, including any
consideration sought from the government for his cooperation;

the likelihood that the information or assistance which an informant
or confidential source could provide is not available in a timely and
effective manner by less intrusive means;

the informant’s or confidential source’s reliability and truthfulness, or
the availability of means to verify information which he provides;

any record of conformance by the informant or confidential source to
Bureau instructions and control in past operations: how closely the
Bureau will be able to monitor and control the informant’s or confiden-
tial source’s activities insofar as he is acting on behalf of the Bureau;

the risk that use of informants or confidential sources in the particular
investigation may intrude upon privileged communications, or inhibit
the lawful association of individuals or expression of ideas; and

any risk that use of informants or confidential sources may compromise
an investigation or subsequent prosecution, including court-ordered
disclosures of identity which may require the government to move for
dismissal of the criminal case."

obtain information or evidence essential for the success of an investiga-
tion without such authorization[of otherwise illegal activity] or

prevent death, serious bodily injury, or significant damage to property,
and

this need outweighs the seriousness of the conduct involved."”
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LEGALITY OF EVIDENCE BASED ON
INFORMANT-SUPPLIED INFORMATION

Legal issues can arise from the use of information furnished by an informant. Two
issues have been raised by defense attorneys when evidence is seized or an arrest is made
(with or without a warrant) on the basis of information supplied by an informant. One
concerns the Fourth Amendment protection against unreasonable searches and seizures:
based on an informant’s tip, does probable cause exist to support an arrest or a seizure
of evidence? The other concerns the Sixth Amendment right of a defendant to prepare
a defense: must the identity of the informant be revealed, if sought for this purpose in a
motion for a bill of particulars?

Probable Cause

The most difficult question regarding probable cause arises when the basis for establish-
ing it depends on an unnamed informant’s (hearsay) information. If a search warrant was
approved by a judge, or the police made a warrantless search and arrest, will the evidence so
obtained be suppressed on a defense attorney’s motion? The objection rests on the propriety
of using hearsay evidence to establish probable cause.

There are a number of Supreme Court decisions on this issue. In Draper v. United
States, the Court specifically approved the use of an informant’s hearsay information to
make a warrantless arrest.' In Aguilar v. Texas, the Court reaffirmed previous decisions
that the affidavit for an arrest warrant need not involve the personal, direct observation
of the affiant, and that it may be based on hearsay information from an informant whose
identity is not revealed.”” The Court added, however, that the magistrate must be informed
of the circumstances that caused the informant to conclude that a crime had, in fact, been
committed. A few years later, in Spinelli v. United States, a two-pronged test was suggested
to determine when an unnamed informant’s information could be used to show prob-
able cause.” The test would require: (1) that the informant be reliable, and (2) that the
informant’s information be credible.

After a decade and a half of experience with Aguilar and Spinelli, the Court abandoned
them. Its next approach to evaluating an informant’s hearsay evidence as a means of
establishing probable cause was stated in /llinois v. Gates:

... we conclude that it is wiser to abandon the “two pronged test” established
by our decisions in Aguilar and Spinelli. In its place we reaffirm the totality
of the circumstances analysis that traditionally has informed probable cause
determinations. The task of the issuing magistrate is simply to make a practi-
cal common-sense decision whether, given all the circumstances set forth in
the affidavit before him, including the “veracity” and “basis of knowledge”
of persons supplying hearsay information, there is a fair probability that
contraband or evidence of a crime will be found in a particular place. And
the duty of a reviewing court is simply to ensure that the magistrate had a
“substantial basis for . . . conclude[ing]” that probable cause existed.”

It is significant to note that in Gates an anonymous letter to police provided the basis
for obtaining a search warrant. All of the facts (detailed travel plans of Sue Gates and Lance
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Gates to transport narcotics) alleged in the letter were verified through investigation, yet the
[linois Supreme Court sustained the trial court’s suppression of the evidence. It reasoned that
the letter failed both prongs of the Spinelli test. First, it provided no basis for determining the
reliability and veracity of the informant. (Innocent people could well travel and behave as did
the Gateses, without necessarily being involved in narcotics trafficking.) Second, the letter
did not furnish the particulars (how the informant knew narcotics were actually present in
the Gates household) that would allow a magistrate to make an informed decision concerning
probable cause. In place of a detailed analysis to determine if the warrant affidavit met each
prong, the Court reaffirmed a “totality of the circumstances analysis,” thereby permitting
the magistrate to intertwine the facts. Despite this revisionary attempt at clarification, an
investigator would be well advised to bear the two-pronged test in mind, recognizing that
if one prong is weak, the other must be strengthened in the affidavit.

Preservation of Confidentiality

The courts have consistently sided with the rights of individual informants to keep their
identity confidential. Informants run a potential risk that harm will befall them or their
families should their identities become known to the criminal or the criminal’s associates.
More than one has borne witness to the old proverb “Dead men tell no tales.” In light of this
possibility, they often seek assurances of anonymity. Such a promise can be made when an
informant provides a lead that the investigator must follow up independently to obtain suf-
ficient evidence for conviction. On the other hand, there are numerous reasons for a defense
attorney to move for disclosure in preparing for, or in the midst of, trial. Among them are:

1. To determine that the informant actually exists.
2. To determine the reliability of the informant.

3. To establish any differences between the police version of events and
the informant’s statements. (If the informant participated in the crime,
is there a possibility of entrapment?)

4. To endeavor to have the charge dismissed by the court if the state
refuses disclosure.

As to confidentiality, the Supreme Court decided in Roviaro v. United States:

[A limitation on the applicability of the informer’s privilege] arises from
the fundamental requirements of fairness. Where the disclosure of an
informer’s identity, or of the content of his communication, is relevant and
helpful to the defense of an accused, or is essential to a fair determination
of a cause, the privilege must give way. In these situations, the trial court
may require disclosure and, if the Government withholds the information,
dismiss the action.?

At the same time the Court indicated that the rule regarding failure to disclose is not
absolute with regard to reversible error.

We believe that no fixed rule with respect to disclosure is justifiable. The
problem is one that calls for balancing the public interest in protecting the
flow of information against the individual’s right to prepare his defense.
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Whether a proper balance renders nondisclosure erroneous must depend
on the particular circumstances of each case, taking into consideration
the crime charged, the possible defenses, the possible significance of the
informer’s testimony, and other relevant matters.”!

A subsequent confidentiality case, McCray v. Illinois, involved an informant known by
police to be reliable.”> At a hearing to suppress, the defense requested but was denied the
name and address of the informant. On conviction, the appeal was taken to the Supreme
Court. Affirming the conviction, it held:

When the issue is not guilt or innocence, but as here, the question of prob-
able cause for an arrest or search, the Illinois Supreme Court has held that
police officers need not invariably be required to disclose an informant’s
identity if the trial judge is convinced, by evidence submitted in open court
and subject to cross-examination, that the officers did rely in good faith
upon credible information supplied by a reliable informant.??

Elsewhere in the opinion, the Court went on to quote the New Jersey Supreme Court

(State v. Burnett, 42 N.J. 377, 201 A.2d 39 (1974)):

We must remember also that we are not dealing with the trial of the criminal
charge itself. There the need for a truthful verdict outweighs society’s need
for the informer privilege.

One year later, the Supreme Court accepted Smith v. Illinois,” which directly con-
cerned an unnamed informant who testified at a trial (rather than a hearing to suppress).
Asked to identify himself, the witness claiming to be the informant offered a fictitious
name, and the trial judge denied a request for his true name. The Court reversed the
conviction on Sixth Amendment grounds, stating that without knowing the identity of the
informant, cross-examination could not be conducted effectively. In another Illinois case
a year later (Shaw v. Illinois), the Court reversed the conviction on the basis of Smith.*¢
The distinction in Shaw was that the informant gave his name but refused to reveal his
address. Now, it would appear, an informant who testifies for the state must disclose both
name and address if asked.

Entrapment

If grounds exist to support it, entrapment is another issue almost certain to be raised
by a defense attorney. Entrapment may occur when a police officer (or an informant with
official concurrence) beguiles an innocent person into committing a crime. This can be used
as an affirmative defense for the accused; having committed an act that would otherwise
be a crime, he or she is, by statute, not held accountable in this particular case. Entrapment
is perpetrated when the following conditions are met:

1. A law enforcement official (or a person cooperating with such an
official);

2. for the purpose of instituting a criminal prosecution;

3. induces an individual;
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4. to engage in conduct that constitutes a criminal offense;

5. by knowingly representing that such conduct is not prohibited by law;
or prompting the individual who otherwise is not so inclined to act.

Sorrels v. United States was the first Supreme Court case that recognized entrapment
as a viable defense. There are two tests that courts use to determine if a suspect has in fact
been the victim of entrapment. The “objective” test focuses on the actions of the police; the
“subjective” test focuses on the suspect’s predisposition to commit crime.?” The “subjective”
test is used most often, and relies on characteristics of an individual’s predisposition, such
as arrest history.

Even if all of these enumerated conditions are unambiguously met, some ethical and legal
questions still pertain. For example, as the U.S. Eastern District Court of New York states in
the United States v. Myers case (Part V—"General Discussion of Basic Legal Concepts”):

Whenever government agents, in carrying out their law enforcement func-
tions, assist criminals or participate with them in their criminal activity,
questions arise as to the propriety or legitimacy of the government’s conduct
and as to whether the law should punish a person for engaging in govern-
mentally instigated criminal activity. The answers must draw on consid-
erations of philosophy, psychology, statutory construction, constitutional
law, practical needs of law enforcement, and even undifferentiated visceral
feelings about right and wrong. . . .

Four Supreme Court decisions are central to the issue of entrapment. Sor-
rells, 287 U.S. 435; Sherman 356 U.S. 369; Russell 411 U.S. 423; Hampron,
425U.S. 484, . ..

Thus as the Court divided in Hampton, with Justice Stevens taking no
part: three judges would make predisposition the only issue; three would
eliminate predisposition entirely; and the decisive two concurring votes . .
. indicate that predisposition is not only relevant but will be dispositive in
all but the “rare” case where police over-involvement in the crime reaches
“a demonstrable level of outrageousness.”*

In other words, except when police encouragement and deception reaches a “demon-

strable level of outrageousness” (i.e., conduct that grossly offends the sense of right and
decency), an otherwise predisposed defendant can be convicted.

RETROSPECTIVE

“Detectives are only as good as their informants” was a truism in law enforcement
circles during the first half of the twentieth century. At that time, informant informa-
tion ranged from a cautious hint to an almost completed case. Modern standards for
permissible tactics are higher. As a result, extracting a confession after the perpetrator’s
name is supplied by an informant is no longer tolerated or considered adequate. Today,
an informant’s information provides direction for the detective that can shorten and
strengthen an inquiry.
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The opportunity to learn of a criminal’s activities is never greater than when a close

personal relationship between a criminal and an informant has fallen apart. The effective
investigator is always cultivating potential informants and motivating them at the opportune
moment to share what they know. Information obtained in this manner can represent an
important breakthrough in an investigation by simplifying the task and improving the
end product.
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PART C

FoLLow-Upr MEeAsSURES: REAPING INFORMATION

When victim and eyewitness have been interviewed, laboratory findings reported,
and records searched, the results must be assimilated, organized, and analyzed. They may
be sufficient to identify and arrest the perpetrator or may suggest possible suspects to be
investigated further. In either event, follow-up activity will depend on the facts on hand
at that moment. If there is an eyewitness, an opportunity to scrutinize mug shots must be
arranged without delay. If this is unproductive, an image of the offender should be devel-
oped by an artist, or from a composite image assembled with a facial-features kit or created
by computer. Surveillance may be in order. When the end result is an arrest, additional
action might require a lineup to see if a witness can make an identification. Finally, the
suspect must be interrogated.

Understanding the theory underlying the methods provides a foundation. To become
skilled in their use, on-the-job practice and experience are indispensable building blocks.
(The police academy is well-suited to this purpose, as it can provide the requisite vicarious
experience.)

Throughout an investigation the detective should be alert to potential clues that must
be responded to and developed into evidence. This is a difficult process that calls for choices.
In terms of resources and time, the choice must always be weighed against the likely yield
of information—a quasi-cost/benefit consideration. The detective attuned to miscues and
other unproductive leads conserves time and energy.

In summary, an alertness to unintentional hints, a healthy suspicion of everything said
or observed, plus diligence, persistence, and thoroughness in follow-up efforts can serve as
the cornerstone for promising, successful results.
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CHAPTER 8

OURVEILLANCE

A Fact-finding Tool—
Legality And Practice

Conducting human surveillance is expensive. Indeed, to be successful, considerable
resources in the form of work hours, equipment, and time (sometimes measured in months)
must be invested. Given certain conditions, however, it may be the only means by which
particular information can be obtained.

Because surveillance requires a high degree of expertise, some larger police departments
and federal agencies have established surveillance units. The FBI has non-agent surveillance
teams in many cities, usually focusing on counter-intelligence or high-profile crimes. These
teams are equipped with or have access to high-technology equipment as well as aircraft
and unmarked vehicles.

The lore of surveillance is based for the most part on four perspectives. One view is
the result of the “private eye’s” experience in divorce cases, in which a relatively simple,
one-on-one observation is feasible. Another is that of the “street smart” detective who learns
from tailing professional criminals of the elaborate precautions they take to shake off the
police. The third derives from the experience of investigators surveilling espionage agents
who have been trained to detect and then lose anyone thought to be following them. The
fourth involves technical surveillance practices. Increasingly, the use of electronic, video,
and sophisticated monitoring technology has become more common in local law enforce-
ment. These forms of surveillance, many used by federal agencies, enable investigators to
monitor the movements or actions of suspects. In most cases, such action requires a court
order. Because many of these techniques require a high degree of technical experience and
skill, investigators will require additional training and support.

To understand the literature or participate in a surveillance, the reader should be
conversant with the terms and jargon of the field. See Box 8.1.
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Box 8.1 SurveiLLANCE TErms TO KNow

Surveillance: the observation of a person, place, or thing, generally—
but not necessarily—in an unobtrusive manner.

Electronic or the use of any form of technological or computer equipment
technical surveillance:  to monitor the movement or actions of a suspect

Subject: the party under surveillance.

Surveillant: the person conducting the surveillance.

Tail: to follow and keep under surveillance; a surveillance.
Stakeout: also called a plant or fixed surveillance; here, the surveillant

remains essentially in one position or locale. (The term is
derived from the practice of tethering animals to a stake,
allowing them a short radius in which to move.)

Undercover: an undercover agent who often gets to know or work along-
side the subject. The term roping describes this situation,
and the undercover agent is said to be planted.

Convoy: a countermeasure to detect a surveillance; a convoy, usually
a person, is employed to determine whether a subject is
under surveillance.

Shadow: to follow secretly; to place a person under surveillance.

Be made: to be detected or suspected of being a surveillant by
the subject.

Burn the surveillance: ~ when a surveillant’s behavior causes the subject to surmise
or know he or she is under surveillance.

Close surveillance: the subject is kept under constant surveillance. Also
termed right surveillance, the aim is not to lose the subject
even at the risk of being “made.” Example: an arsonist
(known through an informant or a wiretap) who sets out
to burn an inhabited building.

Fixed surveillance: see Stakeout.
Moving surveillance: the surveillant moves about in order to follow the subject.
Loose surveillance: a cautious surveillance; also termed discreet surveillance

because the loss of the subject is preferred over possible
exposure. Example: obtaining information about a subject
through tailing his or her associates when there is reason
to believe the subject suspects there is a surveillance.
Another example: a burglary gang “casing” banks to select
their next job.

Open surveillance: a surveillance with little or no attempt at concealment;
also termed rough surveillance, the subject is most likely
aware of the surveillance, but must not be lost. Example:
an important material witness who has been threatened
refuses police protection.
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Box 8.1 (CONTINUED)

Mustard plaster: a form of open surveillance; here, the subject is followed
so closely that surveillant and subject are almost in lock
step. It is tantamount to protective custody. See example
for Open surveillance.

Plant: see Stakeout and Undercover.

Tailgating: a form of open surveillance in which the subject’s vehicle
is closely followed.

Mail cover: a method of tracking mail delivered to a particular person
or address

Bugging: cavesdropping by electronic means, such as a hidden

microphone or radio transmitter; bug: a device used for
such eavesdropping.

GPS device: Global Positioning System device, a global navigation
satellite system that provides reliable positioning,
navigation, and timing services.

Pen register: a device that records all numbers dialed on a telephone; it is
generally installed at the telephone company’s central office.

Beeper: a battery-operated device that emits radio signals that
permit it to be tracked (as it moves about) by a directional
finder-receiver. Also called GPS device, beacon, transponder,
and electronic tracking device.

KINDS OF SURVEILLANCE

Surveillance may be conducted from a stationary or fixed position, such as a parked
van or a room facing the subject’s residence or workplace, or by posing as a street vendor or
utility worker. The aim is to allow the surveillant to remain inconspicuously in one locale.
Occasionally a fixed surveillance is conducted openly; for instance, by posting a uniformed
officer in front of a bank before business hours start.

More often, however, just as the subject moves about, so must the surveillant. Several
means are employed in a moving surveillance. Surveillance can be conducted from a vehicle
(automobile, bicycle, helicopter); on foot (walking, running), or even underwater (when
the expertise of frogmen is required). Electronic or technical surveillance involves electronic
eavesdropping devices (wiretaps, pen registers), electronic tracking devices (beepers), and
assorted visual and infra-red optical devices.

THE LEGALITY ISSUE

The issue of individual privacy (and possible harassment) has been invoked to confront
the use of most forms of surveillance. Privacy and illegal search and seizure issues also have
been used to confront the use of technical surveillance—employing as it does pen registers
(to record all numbers dialed from a private phone) as well as wiretaps, electronic trackers
(GPS devices), and telescopes or other optical devices (to listen, follow and record suspects,
and peer into their homes or places of business).
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Fixed and Moving Surveillance

A major case dealing with these kinds of surveillance involves Sam Giancana, who was
alleged to be the Mafia boss of the Chicago “family” when he brought a civil rights action.!
Giancana claimed that the FBI had anywhere from three to five motor vehicles posted in
a 24-hour close surveillance outside his residence, and that agents used binoculars to look
into his home, and cameras with telescopic lenses to photograph people coming and going.
He also claimed that he was closely followed into restaurants, stores, golf courses, and so
on, and that the purpose of this was to embarrass, intimidate, and humiliate him in the
eyes of his friends, neighbors, and associates.?

At the hearing for an injunction the judge stated:

I suggest that the Bureau, and I think perhaps in order to give some force
to it, that an injunction, a temporary injunction, be entered restraining
the Bureau from having more than one car parked within a block of the
plaintiff’s house. This in no way is a restraining of having more than one car
parked all over the neighborhood a block away. I feel that the parade of cars
should be diminished to one car instead of three or four cars as the evidence
heretofore indicates. I feel that one foursome should intervene between the
plaintiff and his group, and those that are interested in determining what
kind of game he is playing by following too closely.

That I feel is as far as I can go without hampering the Bureau, and maybe
that hampers them.?

Four days later the injunction was stayed. Later it was reversed on the ground that the
federal district court judge lacked jurisdiction since Giancana had failed to allege damages
of $10,000. On appeal, the Supreme Court denied certiorari, and there the matter ended.*

Electronic and Technical Surveillance
and the USA PATRIOT Act

Technical and electronic surveillance involves the use of technology and visual
enhancement devices to monitor suspects in the conduct of their daily affairs. Consequent
legal issues are considered below.

Following the 9/11 attacks on the World Trade Center and the Pentagon, the U.S.
Congress passed the Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism Act of 2001 (Public Law 107-56), known
as the USA PATRIOT Act. This Act expanded the ability of law enforcement officials
to conduct various types of surveillance in terrorism investigations. The impact of this
development is covered more fully in Chapter 22.

The issue of electronic eavesdropping has become more complicated with the develop-
ment of cell phones, text messaging, and other forms of direct communication using cellular
equipment. The Electronic Communications Privacy Act (ECPA) of 1986 expanded the
powers of law enforcement to include Internet communication, and expanded the power
of pen register use. The Federal Wiretap Act was initially enacted in 1968 under Title
III of the Omnibus Crime Control Act, and was commonly referred to as the “Wiretap
Act” or “Title II1.” In 1986, the federal statute was amended, and is now the Electronic
Communication Privacy Act (the “ECPA”) (18 U.S.C.A. §§ 2510-3127). Although not
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technically correct, some courts and commentators continue to speak of the federal
statute as “Title III.” The ECPA amended the federal Wiretap Act to include cell phone
conversations within the restrictions placed on wiretapping. The ECPA Amendments to
the Wiretap Act now divide the Act into Titles I, II, and III. The former Title IIT is now
Title I of the ECPA. Title I regulates the electronic surveillance of conversations (this could
include e-mail conversations). Title II regulates access to e-mail, fax communications, and
voicemail. Title III regulates call-tracing devices such as caller ID. Titles Il and III are the
most relevant to this chapter.

Wiretapping

A 1928 Supreme Court decision concluded that wiretapping did not constitute unlaw-
ful search and seizure of messages passing over telephone wires and therefore did not come
under the constitutional protection of the Fourth Amendment.® Undaunted, opponents
turned to legislation. Their action to outlaw wiretapping is partially based on the Olmstead
v. United States opinion written by Chief Justice Taft:

Congress may of course protect the secrecy of telephone messages by making
them, when intercepted, inadmissible in evidence in federal criminal trials,
by direct legislation, and thus depart from the common law of evidence.”

Moving quickly on this suggestion, opponents thought they achieved relief through
passage of the Federal Communications Act of 1934; Section 605 reads:

... [No] person not being authorized by the sender shall intercept any
communication and divulge or publish the existence, contents, substance,
purport, effect, or meaning of such intercepted communication to any

person. . . .}

Subsequent Supreme Court decisions held that the wording of Section 605 covered
federal and state officials as well as private persons, and applied to both interstate and
intrastate transmissions. Wiretapping proponents were not to be undone. In reading Sec-
tion 605, they noted that a telephone communication had to be intercepted and divulged
to come under its provisions. Divulgence, they argued, meant disclosure to those outside
of government; for instance, using it as evidence in court. They claimed further that a
conversation between one investigator and another, or one between an investigator and a
supervisor, did not constitute divulgence. Hence, so long as both requirements (interception
and divulgence) had not been met, wiretapping did not take place. Because the Department
of Justice supports this view, no prosecutions for wiretapping by government agents have
been brought. In 1968, Congress partially abandoned Section 605 by passing the Omnibus
Crime Control and Safe Streets Act. For the first time, law enforcement personnel were
authorized to wiretap and conduct other kinds of electronic surveillance.’

Each state is free to enact measures against wiretapping stricter than those of the
federal government. Because most states have done so, legality varies widely throughout the
country. Some states have outlawed all wiretapping—whether by law enforcement or private
citizens; others permit it to law enforcement personnel with court approval, but outlaw
private wiretaps. Thus, when considering the use of wiretaps, it is particularly important
for an investigator to ascertain its legal status in the jurisdiction involved.

207



208

CRIMINAL INVESTIGATION

Federal agents who rented an apartment next to a suspect and installed a microphone
in the adjoining wall between the two apartments (without having to “penetrate or go
physically into the other room”) were found not to be in violation of the trespass rule.”

Mail Covers

One of the most effective tools in surveillance is the use of “mail covers.” The Postal
Inspection Service with the authority of a court order can copy the external writing or
images addressed to a particular person or address to aid in an investigation. This procedure
does not permit opening or using chemicals to see what is in the letter or package. (A pos-
sible exception is where drugs are being shipped by mail.) Knowing who is writing to or
sending mail can provide important evidence during the course of an investigation.

Bugs, Pen Registers, Beepers

There are other ways to obtain investigative information in addition to wiretapping.
They include: bugs to eavesdrop on private conversations, pen registers to record all numbers
dialed, and beepers (GPS devices) attached—to a person, an automobile, or any wares being
transported—to track the movement of a person or piece of merchandise. The Fourth
Amendment’s impact on these devices ranges from a total ban to outright approval.

Monitoring Conversations
Justice Tom C. Clark described eavesdropping as follows:

At one time the eavesdropper listened by naked ear under the eaves of houses
or their windows, or beyond their walls seeking after private discourse."

Justice Hugo Black defined it another way:

Perhaps as good a definition of eavesdropping as another is that it is listening
secretly and sometimes “snoopily” to conversations and discussions believed
to be private by those who engage in them. Eavesdroppers have always been
deemed competent witnesses in English and American courts.'

It should be no surprise, however, that when it became possible to gather eavesdropping
evidence through some kind of scientifically enhanced device, it would be challenged under
the Fourth Amendment. When the first bugging case reached the Court in 1942, it was
ruled that a detectaphone placed against a wall to listen to conversations in a neighboring
office did not violate the amendment because there was no physical trespass upon the
premises.”” Two decades later, when a “spike mike” was inserted in an adjoining wall
(making contact with a heating duct, “thus converting the [petitioner’s] heating system
into a conductor of sound”), the Court held it to be an intrusion of a constitutionally
protected area—illegal search and seizure." In another case of alleged trespass, the Court
found no such transgression when, unknown to the suspect, a conversation inside his place
of business was transmitted by one undercover agent “wired for sound” to another agent
stationed outside to record it."”

Based on these cases, unless there is physical invasion of a constitutionally protected
area, it would appear that electronic eavesdropping is permissible under the Fourth
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Amendment. But the Katz v. United States decision of 1967 alters this view.' In this case
the suspect, placing a call from a public phone, had his conversation recorded by govern-
ment investigators who had attached a listening device to the outside of the telephone
booth. The Court held that the right to claim Fourth Amendment protection was not
dependent upon a property right in the invaded place, but on a reasonable expectation
of freedom from government intrusion.

For the Fourth Amendment protects people, not places. What a person know-
ingly exposes to the public, even in his own home or office, is not a subject of
a Fourth Amendment protection . . . but what he seeks to preserve as private,
even in an area accessible to the public, may be constitutionally protected."”

By adding the idea of privacy, the Court expanded the potential reach of the amend-
ment. This will be clear when the use of a beeper for surveillance purposes is considered.

Katz is important because it also ventilates the Court’s view on what legitimates
electronic surveillance.

... It is apparent that the agents in this case acted with restraint. Yet the
inescapable fact is that this restraint was imposed by the agents themselves,
not by a judicial officer. They were not required, before commencing the
search, to present their estimate of probable cause for detached scrutiny
by a neutral magistrate. They were not compelled, during the conduct of
a search itself, to observe precise limits established in advance by a specific
court order. Nor were they directed, after the search had been completed, to
notify the authorizing magistrate in detail of all that had been seized. In the
absence of such safeguards, this Court has never sustained a search upon the
sole ground that officers reasonably expected to find evidence of a particular
crime and voluntarily confined their activities to the least intrusive means
consistent with that end. Searches conducted without warrants have been
held unlawful “notwithstanding facts unquestionably showing probable
cause,” Agnello v. United States, 269 U.S. 20, 33 . . . searches conducted
outside the judicial process, without prior approval by judge or magistrate,
are per se unreasonable under the Fourth Amendment—subject only to a
few specifically established and well-delineated exceptions.'

Involving as it did a public telephone booth, Kazz does not take up the issue of whether
clandestine trespass to install a bug is permissible. This was resolved in 1979 by the Court
in Dalia v. United States, when the constitutionality of Title IIT (Sections 2510-2520) of
the Omnibus Crime Bill was challenged. (The former Title IIT permits courts to authorize
electronic surveillance by government officers in specific situations.)” In the Dalia case,
around midnight, FBI agents pried open an office window to install a bug in the ceiling;
six weeks later, when they ceased the electronic surveillance, they reentered the office to
remove the listening device. Partly on the basis of the overheard conversations, Dalia was
convicted of receiving stolen goods. As framed by the Court the two issues were:

... First, may courts authorize electronic surveillance that requires covert
entry into private premises for installation of the necessary equipment?
Second, must authorization for such surveillance include a specific statement
by the court that it approves of the covert entry?*’
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The first issue was disposed of:

We make explicit, therefore, what has long been implicit in our decisions
dealing with this subject: The Fourth Amendment does not prohibit per
se a covert entry performed for the purpose of installing otherwise legal
electronic bugging equipment.?!

In resolving the second issue, however, the Court (going beyond the narrow issue
posed) commented:

The Fourth Amendment requires that search warrants be issued only “upon
probable cause, supported by Oath or affirmation, and particularly describ-
ing the place to be searched, and the person or things to be seized.” Finding
these words to be “precise and clear” . . . this Court has interpreted them to
require only three things. First, warrants must be issued by neutral, disinter-
ested magistrates . . . Second, those seeking the warrant must demonstrate
to the magistrate their probable cause to believe that “the evidence sought
will aid in a particular apprehension or conviction” for a particular offense.
... Finally, “warrants must particularly describe the ‘things to be seized’,”
as well as the place to be searched.?

These remarks are followed by the observation that:

.. it is generally left to the discretion of the executing officers to deter-
mine the details of how best to proceed with the performance of a search
authorized by warrant—subject of course to the general Fourth Amendment
protection “against unreasonable searches and seizures.”*

Finally, the Court settles the narrow issue posed:

. .. the Fourth Amendment does not require that a Title III electronic sur-

veillance order include a specific authorization to enter covertly the premises
described in the order.**

Monitoring Telephone Usage

It is obvious that telephones can be used to plan a crime, to help carry it out, and
following its commission, to confer about avoiding detection or apprehension. It is also
obvious that recorded information identifying who called whom would be of value to an
investigator—especially if home phones are involved. The pen register, a telephone company
device, is the least costly way to obtain such data. Generally but not necessarily installed
at the utility’s central offices, the pen register neither overhears conversations nor indicates
whether a call was completed, but by monitoring the electrical impulses produced by rotary
or push button phones, it records all numbers dialed.

What if a utility with the appropriate technical assistance and facilities refused to
cooperate in the belief that government lacks authority to order an installation of the device?
This question was joined and settled in 1977 when the Court held:

... The District Court had the power to authorize the installation of the
pen registers under Federal Rule Crim. Proc. 41, that Rule being sufficiently
flexible to include within its scope electronic intrusions authorized upon a
finding of probable cause.”
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It should be no surprise that the use of a pen register would also be contested on the
ground that it constitutes a search and is thus subject to Fourth Amendment limitations
that a warrant first be obtained. This issue was raised in Smith v. Maryland. The facts are
fairly simple:

The telephone company, at police request, installed at its central offices
a pen register to record the numbers dialed from the telephone at
petitioner’s home.?

The Court went on to decide:

We therefore conclude that petitioner in all probability entertained no actual
expectation of privacy in the phone numbers he dialed, and that, even if he
did, his expectation was not “legitimate.” The installation and use of a pen
register, consequently, was not a “search,” and no warrant was required.”’

The court has found that comments or discussion made within the jail, overheard by
electronic monitor, are admissible in court: “Mr. Hinkston asserts that the statements he
made while incarcerated had only a nominal probative value. We disagree. In fact, those
statements were highly probative because they constituted admissions of his involvement
in the murder and provided evidence of the circumstances surrounding the crime and his
intent to kill the victim. Furthermore, the mere fact that his statements were incriminating
does not render them unfairly prejudicial . . . because ‘any evidence that tends to establish
the guilt of the defendant is inherently prejudicial.”#

The Ohio Supreme Court ruled in late 2009 that police officers must obtain a search
warrant before scouring the contents of a suspect’s cell phone, unless their safety is in danger.
The U.S. Supreme Court has not been faced with this issue as of the publication of this text,
and the Ohio ruling appears to be the first time the issue reached a state high court. #

As will be seen shortly, the concept of “expectation of privacy” will be used to its
fullest by the Court in cases involving GPS devices and plain view. Generally, the moni-
toring of cell phone and cell tower transmissions have been held to the same standards as
land-line phones.

Monitoring Movement of Vehicles

and Items of Commerce

The use of Global Positioning System (GPS) devices (sometimes referred to as beepers)
to track the movement of contraband (items of commerce essential for criminal activity)
in vehicles, or on persons suspected of or engaged in crime, can be of considerable help in
an ongoing investigation. Of course, the GPS must be secreted in advance on the subject
to be tracked if it is to be followed and traced to its ultimate destination. Tracking a drum
containing an organic solvent or other chemical (which may be purchased legally and then
used to manufacture contraband, such as a narcotic or a bomb) may lead to a clandestine
laboratory or terrorist’s arsenal. If a search warrant is obtained, evidence may then be
secured from the premises. Again it should be obvious that defense counsel would contest
the use of a beeper:

The presence of a beeper in effect transforms private property into an
instrument of surveillance, a surrogate police presence, a use unintended
by the original owner. Moreover, the continuing presence of the beeper
is not a mere technical trespass, but an extended physical intrusion: they
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continually broadcast the message, “Here I am.” In sum these “uninvited
shadowers” pierce one’s privacy of location and movement, as well as one’s
rights to protection of property against physical invasion.*

From another standpoint, law enforcement officials hold that the beeper merely
facilitates surveillance: by substituting for the human eye, it reduces the danger of detection.
Furthermore, it does not pinpoint location except when the receiver is very close; it would
generally be too risky for an investigator to take up such a position.

In 1982 the Supreme Court addressed some of these issues for the first time in United
States v. Knotts.> The facts of the case are as follows: A tracking device, or beeper, was
installed in a five-gallon container of chloroform (a precursor chemical in the manufacture
of illicit drugs), which was subsequently purchased by the suspect. Maintaining contact
with visual surveillance and beeper signals, the officers following the transporting vehicle
saw the container transferred to another automobile; again, it was tracked both visually
and electronically. But during this part of the journey, the driver began to make evasive
maneuvers, causing surveillants to call off their visual contact. At about the same time,
the beeper signal was also lost. An hour or so later, with the aid of a monitoring device
mounted in a helicopter, the beeper’s approximate location was determined. Its resting place
was next to a secluded cabin.

The officers secured a search warrant based on the foregoing experience and on
additional information obtained after three more days of intermittent visual surveillance.
Upon executing the warrant, they discovered a fully operable drug laboratory inside the
cabin; outside, they found a chloroform container under a barrel. The defendant sought
to suppress the evidence obtained from the warrantless monitoring of the beeper, but
was denied. Later, his conviction for conspiring to manufacture a controlled substance
and the imposed five-year prison sentence were appealed. When taken to the Supreme
Court it ruled that:

Monitoring the beeper signals did not invade any legitimate expectation of
privacy on respondent’s part, and thus there was neither a “search” nor a
“seizure” within the contemplation of the Fourth Amendment. The beeper
surveillance amounted principally to following an automobile on public
streets and highways. A person traveling in an automobile on public thor-
oughfares has no reasonable expectation of privacy in his movements.*

Knotts appeared to be a victory for law enforcement, but it was a narrow one. The
Court had approved the use of a beeper to monitor the movement of vehicles on public
roads only. Before long, it again confronted the matter of beeper surveillance in United
States v. Karo:

In this case, we are called upon to address two questions left unresolved in
Knotts: (1) whether installation of a beeper in a container of chemicals with
the consent of the original owner constitutes a search or seizure within the
meaning of the Fourth Amendment when the container is delivered to a
buyer having no knowledge of the presence of the beeper, and (2) whether
monitoring of the beeper falls within the ambit of the Fourth Amendment
when it reveals information that could not have been obtained through
visual surveillance.*
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The Court then ruled:

We conclude that no Fourth Amendment interest of Karo or of any other
respondent was infringed by the installation of the beeper. Rather, any
impairment of privacy interests that may have occurred was occasioned by
the monitoring of the beeper.”

The Court subsequently returned to the substance of the decision and declared:

We also reject the Government’s contention that it should be able to monitor
beepers in private residences without a warrant if there is the requisite justi-
fication in the facts for believing that a crime is being or will be committed
and that monitoring the beeper wherever it goes is likely to produce evidence
of criminal activity. Warrantless searches are presumptively unreasonable. .
.. The primary reason for the warrant requirement is to interpose a “neutral
and detached magistrate” between the citizen and “the officer engaged in

the often competitive enterprise of ferreting out crime.”

Further along in Karo, another aspect of the warrant issue is treated:

We are also unpersuaded by the argument that a warrant should not be
required because of the difficulty in satisfying the particularity require-
ment of the Fourth Amendment. The Government contends that it would
be impossible to describe the “place” to be searched, because the location of
the place is precisely what is sought to be discovered through the search. . ..
However true that may be, it will still be possible to describe the object into
which the beeper is to be placed, the circumstances that led agents to wish
to install the beeper, and the length of time for which beeper surveillance
is requested. In our view, this information will suffice to permit issuance
of a warrant authorizing beeper installation and surveillance. In sum, we
discern no reason for deviating from the general rule that a search of a house

should be conducted pursuant to a warrant.’’

The investigative practices permitted by Knorts and Karo were subsequently limited by
the Electronic Communications Privacy Act. The statute requires police to obtain a prior
court order; any evidence resulting from a violation of its provisions is not admissible in
court. It further provides for criminal and civil penalties. **

Visual Enhancement Devices

Other technical devices can be used to observe a subject, vehicle, or other object
unobtrusively. Some are quite simple (a pair of binoculars, a camera, a telescope); others
are more intricate (an infrared snooperscope) and/or expensive (a helicopter or an airplane).
As should be expected, there have been constitutional challenges to their use. Though not
unobtrusive, even a flashlight has been challenged; however, unsuccessfully.?

An early (1952) Supreme Court decision, one of the few to confront the use of visual
enhancement devices, is On Lee v. United States:
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... The use of bifocals, field glasses or the telescope to magnify the
object of a witness’ vision is not a forbidden search and seizure, even if
they focus without his knowledge or consent upon what one supposes to
be private indiscretions.*’

In those early cases, the Court based its search and seizure decisions on a literal reading
of the Fourth Amendment: “persons, housing, papers, and effects” are protected.” Thus,
revenue officers who conducted a visual search without a warrant while trespassing on the
defendant’s land were not in violation because the amendment’s protection “is not extended
to open fields.”? Hester v. United States (1924), the so-called “open fields case,” established
that places and property were protected. It then was but a short step for the Court to extend
the area protected by including the immediate vicinity of the dwelling (the open space,
courtyard, or curtilage within a common enclosure and belonging to it). In Katz v. United
States (1967), the Court indeed altered and expanded the scope of the Fourth Amendment.
It went beyond that of a “constitutionally protected area” to embrace the idea of “privacy.”

... For the Fourth Amendment protects people, not places. What a
person knowingly exposes to the public, even in his own home or office,
is not a subject of Fourth Amendment protection. . . . but what he seeks
to preserve as private, even in an area accessible to the public, may be
constitutionally protected.*

Katz involved enhanced hearing, and questions involving enhanced observations
soon arose. Would their use constitute a search requiring a warrant? Would the facts and
circumstances (particularly in cases that entailed peering into premises) result in different
judicial opinions as the venue changed? Would the use of a visual enhancement device
to observe an open public area require a search warrant? Because enhanced observations
usually provide the evidence that is the basis for probable cause—a search warrant prereq-
uisite—such questions are crucial.

No case having yet reached the Supreme Court (in which a written opinion is ren-
dered), relevant appellate court decisions must be consulted. Several post-Kazz cases will
illustrate. Before discussing them, it is important to note that “privacy” becomes qualified
in these decisions. Appended to “expectation of privacy” are additional modifiers: justifi-
able, reasonable, legitimate. Many post-Kazz cases involve the use of binoculars. In one, an
FBI agent acting on a tip carried out the nighttime surveillance of a print shop suspected
of turning out gambling forms for football games. Its high windows obstructing his view
of the inside, the agent overcame the difficulty with a ladder, moving it some 30 to 35 feet
from the building, well beyond the defendant’s property. From this vantage, with the aid of
binoculars, he could observe the print job. The Superior Court of Pennsylvania ruled:

... [This] case presents the situation in which it was incumbent upon the
suspect to preserve his privacy from visual observation. To do that the
appellees had only to curtain the windows. Absent such obvious action, we
cannot find that their expectation of privacy was justifiable or reasonable.
The law will not shield criminal activity from visual observation when the
actor shows such little regard for his privacy.*

When the case was taken to the Supreme Court, certiorari was denied.” In other lower
court cases, however, visually enhanced observations and the circumstances surrounding
them were viewed as searches within the purview of the Fourth Amendment. Therefore,
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until the Supreme Court speaks definitively, it would be productive to summarize the
constitutional concerns of the various courts when analyzing visually enhanced surveillance.
The issues of some importance are:

1. The nature of the area. (Surveilling through enhanced viewing “within
an individual’s home,” using such artificial aids as a telescope, requires
a search warrant.)%°

2. The kind of precautions taken by the suspect to ensure privacy.”

3. Whether, after having first made the observations with the naked eye, an
enhancement device is needed to avoid detection of the surveillance.*®

4. Whether the investigator must do something unusual to make the
observation, such as climb a fence to be high enough to view the activ-
ity, or use a telescope.”’

5. The distance between the officer and the behavior or activity under
observation.”

6. The level of sophistication of the viewing device.”

In 2001, in the case Kyllo v. United States, the court held that using a technological device
to explore details of a home that would previously have been unknowable without physical
intrusion is a search and is presumptively unreasonable without a warrant.”

In United States v. Dunn (1987), the Supreme Court reiterated that the area within the
curtilage was protected by the Fourth Amendment.” In the Dunn case, drug enforcement
agents crossed over the fence around the perimeter of a ranch, several interior barbed wire
fences, then a wooden fence, to look into a barn located 50 yards from a house. Observing
what they took to be a drug laboratory, and confirming its presence twice more the next
day, they secured a warrant and arrested Dunn. Subsequently convicted, he won an appeal
claiming that the trial court’s denial to suppress all evidence seized pursuant to the warrant
was in error because the barn was within the curtilage of his home.

In resolving what is inside (and outside) that curtilage (and what, therefore, should
be placed under the home’s “umbrella” of protection), the Supreme Court suggested the
following four factors be considered:

1. The proximity of the area to the home itself;

2. Whether the area is within the enclosure surrounding the home;
3. The nature of the uses to which an area is put;
4

The steps taken by the residents to protect the area from the observa-
tions of passersby.

Applying these criteria to Dunn, the Court found:

1. The barn’s substantial distance from the fence surrounding the house
(50 yards), and from the house itself (60 yards), supports no inference
that it should be treated as an adjunct of the house;

2. The barn was not within the fence surrounding the house; it stands
out as a distinct and separate portion of the ranch;

The barn was not being used for the intimate activities of the home;

4. Little had been done to protect the barn area from observation by those
standing outside, ranch fences were the type to corral livestock, not
ensure privacy.’*
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Figure 2.11

Florida v. Riley was a landmark United States Supreme Court decision deal-
ing with the circumstances under which a police helicopter can observe an
individual’s property from public airspace without a warrant.
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For these reasons the Supreme Court reversed the decision of the California Court of
Appeals, agreeing with the trial judge who had denied a motion to suppress.

In 1986 and again in 1989, the Court was engaged with the issue of surveillance (by
means of an airplane or helicopter) to detect unlawful activity within the curtilage of a
home; in one case (California v. Ciraolo), within the 2,000-acre “industrial curtilage” of a
chemical manufacturing plant. In the Ciraolo investigation, police officers trained in the
visual identification of marijuana were used. Based on an anonymous tip, they undertook in a
private airplane at an altitude of 1,000 feet to detect with the naked eye (and photograph with
a 35 mm. camera) marijuana allegedly growing in the defendant’s back yard.” Based on the
Fourth Amendment’s protection of the curtilage, the defense attorney’s motion to suppress
the evidence was denied, and Ciraolo pleaded guilty. Agreeing that the back yard was part
of the curtilage, the Court refused to require that a search warrant be obtained. It held:

.. any member of the public flying in this airspace who cared to glance
down could have seen everything that the officers observed.>®

In another (marijuana) curtilage case, Florida v. Riley (1989), the Supreme Court
went beyond Ciraolo in approving surveillance from a police helicopter flying at a height
of 400 feet.”” Riley’s greenhouse 20 feet behind his home carried a “Do Not Enter” sign.
Enclosed on two sides, it was shielded from public view by his mobile home; on two other
sides were trees and shrubbery; on
top, two corrugated panels, consti-
tuting about 10 percent of its roof,
were missing. Based on a tip and
by means of a helicopter, police
verified that marijuana was being
grown in the greenhouse. Obtain-
ing a warrant, police seized the
marijuana, and Riley was eventu-
ally convicted. As the case worked
its way up the appeals ladder, the
motion to suppress the evidence
was sustained, denied, sustained,
and ultimately denied. Again, the
Court allowed that, even though
the greenhouse was within the cur-
tilage, Riley’s expectation of privacy
was unrealistic. Furthermore, the
Court concluded, the flight was
permitted under FAA regulations. Police use helicopters in all 50 states, and since there was
no physical intrusion of the greenhouse, the fly-by observation was not a search within the
meaning of the Fourth Amendment.’® Riley was a 5—4 decision. Some dissenting opinions
were prophetic. Justice Brennan’s was punctuated with a remembrance of George Orwell’s

1984:

In the far distance a helicopter skimmed down between the roofs, hovering
for an instant like a bluebottle, and darted away again with a curving flight.
It was the Police Patrol, snooping into people’s windows.”
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It would be beneficial for the law enforcement profession to consider seriously and debate
the Brennan citation, and meanwhile, confine this kind of surveillance to serious cases.

In Dow Chemical v. United States (1986), the Environmental Protection Agency (EPA)
made aerial photographs of the 2,000 acres surrounding Dow’s manufacturing plant. This
action, taken without a search warrant, was in part based on the “open fields” doctrine.*’
Dow claimed the acreage to be within their “industrial curtilage” and under Fourth Amend-
ment protection. The Court disagreed:

... aerial photographs of petitioner’s plant complex from an aircraft lawfully
in public navigable airspace was not prohibited by the Fourth Amendment.

. [and that] the open areas of an industrial plant complex . . . are not
analogous to the “curtilage” of a dwelling. . . .%!

In its 5-4 decision, the Court remarked in passing that only aerial photography and
observation were involved. It went on to say, though, that had they made a physical entry,
or used electronic eavesdropping or more sophisticated (satellite) cameras, a significant
Fourth Amendment question might have been raised.

PrAcTICAL CONSIDERATIONS

Surveillance is seldom the task of one person. Vehicles equipped with direct intercom-
munication systems are generally essential. Less expensive equipment, such as infrared
optical devices and high-quality binoculars, may suffice to locate suspects unobtrusively
and to make a determination as to their (or an associate’s) activities. These objectives, or a
surveillance conducted to prevent a crime, may be realized without elaborate resources and
staff. Although costly, sometimes a decision to invest whatever is necessary must be faced if
an investigation is to progress. For the wary subject—the gang of interstate bank burglars, the
espionage agent, or the terrorist—surveillance may require helicopters or even frogmen. Large
departments will find it cost-effective in the long run to train a group of specialists who,
when given ample opportunity to work together, will develop coordination. Because small
departments are able to commit only modest resources, there is some argument for having
surveillance specialists available at the state level. As many state and municipal governments
lack the ability to mount an elaborate surveillance, cooperation at all administrative levels
will be essential if funds, personnel, and equipment are to be readily available.

Such an arrangement may be feasible in some states. Accordingly, because most
police agencies in the United States employ fewer than 20 officers, forming a task force
with other departments is often the answer when resources for such operations are
limited or nonexistent.®
Some attributes considered desirable when selecting individuals for a surveillance team:

e  exceptional common sense and good judgment

*  an ability to operate both independently and as a team member

*  aproven track record as to dependability and presence of mind in times
of high stress

e “street savvy,” a “gift of the gab,” extreme patience®
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Tactics

Strategic considerations govern the use of surveillance in a particular case. Tactical
concerns determine its execution. A major problem that soon intrudes is how to weigh
the possible loss of contact with a subject against the risk of being detected or exposed.
A quick, believable response is called for when a subject takes some action to determine
whether there is indeed a surveillance. It is easier to drop surveillance before being
confronted than to respond to a confrontation by convincing the subject that he or she
is mistaken.

Loose Surveillance

Loose surveillance is used when the objective is to locate a suspect by tailing his or her
relatives and friends. The surveillant exercises great caution while observing the subject,
preferring to drop the tail rather than risk detection or exposure. Whether for espionage,
burglary, or terrorism, this tactic applies when a group’s activities are under scrutiny to
determine their contacts and intentions.

Close Surveillance

The aim of close surveillance is to avoid losing the subject—even at the risk of detec-
tion or exposure. When the goal is to prevent a crime or learn more about the subject’s
contacts, it is acceptable procedure. A subject who is naive or lacks experience in crime
may panic and reveal valuable clues when the fact of the surveillance is realized. This
may force that person’s hand. It is particularly useful on those who are only peripherally
connected with the subject or the crime. When a subject’s behavior signals suspicion of
the tail, it is said to have been burned. When the objective is to prevent an assault or
other crime against an individual, the term mustard plaster (a variety of open surveillance)
describes the tactic.

Loose and close surveillance are the two extremes. When a loose tail is the prudent
choice, there is always the possibility of losing the subject; with close surveillance, the
chance of being burned. In practice, a balance is sought between “being made” or losing
the subject.

Planning

Never to lose a subject or to arouse suspicion is impossible, of course. When confronted
with either decision, any vacillation is an additional hazard. Investigative momentum will
be squandered if plans are not made in anticipation of such contingencies. Should a subject
be lost, a viable method of locating him or her is often by educated guess—people being
creatures of habit, doing the same things at about the same time each day. Prior surveillance
reports on the case also can furnish insight. If wiretapping is legal in the jurisdiction, taps will
provide additional information about the subject’s movements. Indeed, the guarded language
criminals employ to confound the officers on the tap may only become intelligible through
the study of surveillance reports. When two people agree over the telephone to meet at “the
same place as last time,” it is itself of little value. Hand-in-glove with the surveillance report,
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however, the designated place may become known to the investigator and the subject picked
up again. Seldom employing one technique at a time, the successful practitioner is one who,
like a fine cook, knows when to season the effort with the correct amounts of each.

Preparation

The success of a surveillance depends on the degree of forethought and thorough-
ness given to the preliminary preparations. It is important to develop a plan of action for
handling contingencies and to understand its objectives. Without such a plan, obvious,
everyday matters—such as having a supply of coins and tokens available for transportation
and telephone calls—can be overlooked. The major components of preliminary preparation
are discussed next.

Familiarization

It is crucial that the surveillant(s) be certain of the identity of the subject, who should, if
possible, be pointed out by one who knows him or her by sight. Though less satisfactory than
direct “fingering,” recent photographs are also acceptable. The surveillant must be familiar
with details of the case, through discussion with others working on it and reading the previ-
ous surveillance reports. It is helpful to be familiar with the probable area of operations; for
those working in unknown territory, preliminary inspections are worthwhile. Because many
surveillances are conducted in cities (where most crimes occur) it is important to know about
the type of people, the transportation facilities, street layout, public buildings, and other physi-
cal features. The investigator should be able to operate any technical equipment used. When
teams of investigators are expected to work together, a briefing session is appropriate.

Equipment

It hardly needs to be said that all technical equipment be serviced, checked, and ready
to operate. Department policy should cover who is authorized to operate technical equip-
ment. Before evidence derived from such equipment can be offered in court, a foundation
must be laid. Even for such a simple device as a tape recorder, the following considerations
govern the matter:

*  The recording device was capable of taping the conversation.

*  The operator was competent to operate the device.

¢ The recording is authentic and correct.

e Changes, additions, or deletions have not been made to the recording.
e The recording has been preserved in a manner satisfactory to the court.
*  The speakers are identified.

e The conversation elicited was made voluntarily and in good faith
without any kind of inducement.®

While being used, unmistakable police paraphernalia must be concealed or, when
visible, disguised.

Some thought should be given to converting an enclosed, moderate-sized truck or van
to suit the needs of lengthy, fixed surveillances. Disguises for an automobile include: extra
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sets of license plates (both in-state and out-of-state); window and bumper stickers; a set of
props in the car’s trunk such as: a shopping bag filled with groceries, a briefcase, and a few
changes of outer clothing and headgear. The area of operation will suggest other props.

Night surveillance also requires that officers have appropriate equipment available.
There are two types of night vision technology: infrared and image intensification.

Infrared equipment detects heat variations among the objects in front of it
and produces an image that looks like a black-and-white negative. . . . Image
intensification uses a tube to gather existing light and amplify it thousands
of times to create a fluorescent green image.®

Blending In

A surveillant must blend with the neighborhood of the operation. (A few props already
have been suggested.) The aim is to play a role the locals will accept without question or
suspicion. For example, on the west side of mid-town Manhattan, the investigator might
assume the identity of a dock worker; in a rural area, that of a farmer. With ethnic groups,
the problems become difficult: a white cannot be disguised as a black, the stereotypical
Irishman as the stereotypical Italian, or a Slav as an Arab. In these situations another tack
must be taken. Again, the aim is to be accepted in the neighborhood, not necessarily seem
indigenous to it. Ubiquitous figures on the inner-city sidewalk, like the practical nurse,
welfare worker, rent collector, and insurance adjuster, come to mind. Other practical matters
also must be planned: providing relief for the surveillant’s personal necessities and time off,
and, if necessary, securing a supply of public transit tokens.

Discontinuing the Surveillance

Usually, a surveillance can be discontinued without repercussions, but should the
subject directly or indirectly indicate that its existence is suspected, breaking off contact
requires caution. It must be made certain that the investigator has not been placed under
a counter-surveillance by the subject or an associate; accordingly, the investigator should
not return directly to the station house until sure that no convoy was used. In the event
of a direct challenge, it is important to be prepared with a response that has been thought
through, rehearsed, and is almost instinctive for the surveillant. An improvised response
would not ring true; it would only confirm the subject’s suspicions. Neither should the
investigator immediately deny being a police officer. It might be feasible to react with some
irritation: impatient comments such as “you’re bothering me” or “this is a new approach”
might work. These suggestions are offered as practical responses in a given situation.

PROCEDURE FOR INTERCEPTION OF
WIRE oR OrRAL COMMUNICATIONS

Title I11, Section 2518 of the Omnibus Crime Bill (as amended by the Electronic Com-
munications Privacy Act of 1986) describes how to obtain an order from a judge authorizing
the interception of a wire or oral communication. The detailed, comprehensive procedures
resemble those traditionally employed to obtain a conventional search warrant. In federal
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cases, the application for an interception order must be approved by the attorney general
(or a specific designee); in state cases, by the principal prosecuting officer of the state or
its political subdivisions. The application must be in writing and sworn or affirmed to,
then submitted to the appropriate federal or state judge for approval. The judge may issue
an ex parte order authorizing the interception if it is determined, on the basis of the facts
submitted by the applicant, that:

(a) there is probable cause for belief that an individual is committing, has
committed, or is about to commit a particular offense enumerated in
section 2516 . . .;

(b) there is probable cause for belief that particular communications con-
cerning that offense will be obtained through such interception;

(c) normal investigative procedures have been tried and have failed or reason-
ably appear to be unlikely to succeed if tried or to be too dangerous;

(d) except as provided in subsection (11), there is probable cause for belief
that the facilities from which, or the place where, the wire, oral, or elec-
tronic communications are to be intercepted are being used, or are about
to be used, in connection with the commission of such offense, or are
leased to, listed in the name of, or commonly used by such person.*

The order may not remain in effect longer than is necessary to achieve its objectives,
and no longer than 30 days in any event. It must be executed promptly, minimizing any
interference with communications otherwise not subject to interception, and must terminate
upon attainment of the authorized objective. There is no limitation on the number of
extensions that may be granted but, as in the original application, each must provide the
requisite information and show probable cause. In executing the order the investigator must
do all that is possible to avoid unnecessary intrusions upon innocuous communications,
thereby respecting the right of privacy.

COMPUTER SURVEILLANCE

Increasingly, law enforcement is devoting attention to specific types of electronic bul-
letin boards, chat rooms, social networking sites, and other Internet sources to help identify
criminals, especially pedophile, child pornographers, and some potentially violent groups.
(See Chapter 23 for more information on this surveillance technique.)
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CHAPTER 9

EYEWITNESS IDENTIFICATION

Guidelines and Procedures

When a crime has been witnessed by a victim or another person, either might be able
to identify the offender. This possibility must be exploited without delay. The first step is
to arrange for both victim and eyewitness to scrutinize the mug shot files of the Rogues
Gallery; then, if this effort is unsuccessful, to reconstruct an image of the offender with an
artist’s sketch, facial-features kit, or computer-generated sketch. The reconstruction should
be distributed within the department and, to enlist the public’s cooperation, in the vicinity
of the crime. If an arrest is ultimately made, a lineup should be held to see whether victim
or eyewitness can identify the suspect.

Clearly, the methods employed to identify an offender before an arrest differ markedly
from those used after arrest. Just the same, the investigator must bear in mind not only
the limitations of eyewitness evidence, but also the potential for misidentification. The
following recommendations will help to minimize this potential.

PHoTO FILES

In all states the laws require the photographing, fingerprinting, and collection of a
DNA sample of anyone arrested for a felony or some of the more serious misdemeanors,
such as possession of burglars’ tools. (When an arrest does not result, the accused may
be able to have all or part of the records expunged.) Mug shots—a full-face and a profile
photograph—are commonly made; a group photograph may be made as well, when more
than one individual is apprehended for the same crime. A personal description is recorded:
age, height, weight, place of birth, scars and tattoos, social security number, and fingerprints
[classification and file (Bertillon) number]. In addition, nicknames and aliases as well as any
peculiarities in modus operandi are noted. This information correlated with the mug shots
provides the basis for what is sometimes called an offender’s “Rogues Gallery” file.

A file administrator must develop a system that permits only those photographs of
likely offenders to be shown on demand to the case investigator and eyewitness. This
could be accomplished with an ongoing set of mug shots classified by type of crime, object
attacked, and method employed. For example, the following scheme would be practical:
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ROBBERY—bank—gas station—armored truck—supermarket; and so on. Rape classifica-
tions might include: victim followed (from bus stop, subway station, supermarket); victim
pulled into automobile from sidewalk; victim ambushed (in a parking lot, building elevator,
when opening garage door); and so on.

Mug shots are generally categorized by the type of crime, which might include subsets,
such as business, vehicle, “strongarm,” and so on. Geographical parameters as well as physi-
cal characteristics may be used for other subsets and searches. A computerized mug shot
file, discussed in the next section, offers a broad range of methods to narrow the number
of photos to which a witness may be exposed. Going through hundreds of photos will
frequently tire a victim or witness, which may hamper the ability to recognize a suspect.

Regardless of the classification scheme devised, the choice of person to take charge of
the photo file is vital to its success. Indeed this individual becomes a filtering resource who
can recognize and pull appropriate material to show to the victim. The longer he or she
remains at that post, the greater is his or her value for investigators. The file manager must
deal with the difficult decision of what and when to cull—to remove photographs no longer
likely to be useful and retain those which might still be of use. Leaner files are preferable
in light of the issue of viewer saturation, with its attendant look-alike problems.

Computerized Mug Photographs

Electronic data processing aids the investigator significantly. There are a number of soft-
ware programs available for the retrieval of photographs stored in a computer database.

The computer’s discriminatory capability is a major advantage over manual selection in
a mug shot file. The more specific the information provided by an eyewitness (age, race, sex,
hair color, scar, tattoo, type of crime and weapon, gang emblem or jacket, etc.), the fewer
the mug shots that need be printed, thereby keeping viewer saturation to a minimum.

Using a Photo File

When a witness agrees (and some will not) to view a photo file, several precautions
must be taken to minimize the chance of a misidentification.

1. A reasonable number of randomly arranged photographs should be
shown to the witness regardless of whether an identification is made
immediately upon viewing but one or two of them. In Simmons v.
United States, the Supreme Court approved displaying only six photo-
graphs. Many departments, however, require more. From an investiga-
tive standpoint, they find a higher number preferable.

2. Adetective or other police officer must not offer an opinion as to which
person in the mug shot display may have committed the crime. If a
witness asks, it should be explained that this is not allowed because it
is the eyewitness’s unbiased opinion that is crucial.

3. Only one witness at a time should be permitted to view the mug shot dis-
play. Furthermore, one witness may not view photographs when another
is present. All must act separately and out of earshot of each other.

4. After viewing a set of mug shots, a witness must not suggest by word
or gesture to another witness that he or she has or has not made an
identification.
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5. When a positive identification is made and probable cause to warrant
an arrest is thereby established, the remaining witnesses should not be
shown more mug shots; instead the witnesses should be held in reserve
to scan a lineup for the suspect if one can be arranged.”

6.  Whenever a positive identification results, a record should be made
of all photographs shown, and the witness asked to initial and date
any photographs found to identify an offender. When and where the
procedure occurred and who was present should also be recorded. As
soon as practicable, the investigator is to record anything the witness
said upon making the identification.

7. In general, the use of mug shot photographs to identify an offender is
an advisable practice only when a live, corporeal identification—such
as a lineup—is not feasible.

8.  Photographs should be presented in “as neutral a form as possible’” and
should not be referred to as “mugshot” photographs.*

Taking these precautions ensures that the procedure will be fair and not subject to

serious attack in court. Furthermore, the witness will have faith in any identification he or
she made and will testify with greater confidence at trial.

SKETCHES AND CoMPOSITE IMAGES

If viewing photo files does not produce an identification of an offender, the next
step is the use of a police artist or composite image kits. The likenesses produced can
then be distributed to the force and other police departments (see Figures 9.1-9.5). In
important cases the public can be involved through the media (newspapers, circulars,
television). Anonymity can be granted to those who wish it by means of a hotline
telephone number.

Using the Police Artist

Artists lend their talent for sketching facial images to the police. Such people are on the
payroll of many departments, but civilian volunteers often serve equally well. Each develops
a method of working with a witness. In one that has proved successful, the witness describes
the offender and answers questions posed by the artist, who is then allowed to go to work
free from interruption and, most important, without being observed by the witness. This
prevents the witness from directing and shaping the artist’s outlines. Consistent with Gestalt
psychology, denying access to the image until its completion enhances viewer/witness
perception of what changes are still needed. Typical comments evoked— “the eyebrows are
bushier,” “the eyes are closer together,” “the lips are thinner,” and so on—allow the artist
to modify first attempts. This process is repeated until the witness is satisfied or the artist
thinks the image cannot be improved.

If there are two or more witnesses, the others do not participate in this process. But
they can be asked—separately—to view the end product. If either finds it a good likeness,
further modifications are unnecessary; if not, the process can be repeated—using the same
artist or a different artist—with the second witness.
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Figure 9.1
Police artist drawing of a suspect based on the description by the only nurse (out of nine) to survive a mass killing.
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Figure 9.2
Photograph of Richard Speck from the files of a maritime union hiring hall in Chicago, obtained the day after the
artist’s drawing was made.
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Using Composite Kits

Composite kits for creating facial images are commercially available. Identi-Kit is
well-known in the United States; another, developed in Great Britain and available here,
is Photo-Fit Kit. Complete with instruction manuals, both offer front face and profile
selections for a wide variety of racial and ethnic origins. For example, Photo-Fit has a
“Caucasian-Afro-Asian Front Face Kit” as well as a “Male Caucasian Profile Kit,” and
there are supplementary kits for middle eastern features and those of North American
Indians. The possible permutations and combinations offered in the “Female Caucasian
Front Face Kit” and its accessories (age lines, eyeglasses, sunglasses, headgear) are
claimed to be more than 2 billion. Many of the features in the “Male Caucasian Profile
Kit” are interchangeable with those of the “female kit,” thus extending the range of
possibilities. As with the Rogues Gallery file, it is best to allocate a limited number
of personnel to deal with witnesses who are choosing and assembling facial features to
form a composite image of the offender. In addition to traditional transparency Kkits,
software programs can be used to create composites. Such software lets users create
endless combinations of faces. Some computerized composite systems include Identi-Kit,
Faces 3.0, ComPHOTOfit, and Compusketch. Because each feature selected is readily
identified by code number, prompt transmission of the information to distant police
departments is feasible.

LINEUPS

When a suspect is apprehended and there is an eyewitness to the crime, the appropri-
ate next step is an investigatory lineup. In fact, it is preferred over any other eyewitness
identification procedure. In contrast to the photo display, the lineup (in Britain, the
“identification parade”) is corporeal: the suspect is placed within a group of people for
the purpose of being viewed by eyewitnesses. It is utilized most often, but not exclusively,
for the crimes of rape, robbery, and assault. The following recommendations apply (with
exceptions where noted) to investigatory lineups as well as lineups held after adversarial
judicial proceedings have been initiated.

A lineup should be conducted as soon as possible after the apprehension of a suspect.
Three reasons are: (1) the shorter the interval between the lineup and the commission
of the crime, the more reliable the eyewitness’s memory; (2) an innocent person can be
released quickly; and (3) if the suspect is released on bond before a lineup is held, this
could delay or frustrate the process. Accordingly, a procedure ought to be adopted for
speedily contacting all eyewitnesses, obtaining nonsuspect participants, and arranging
for an attorney’s presence if necessary.

Lineup Procedure

A properly operated lineup is important for two reasons. It bolsters the confidence of
both eyewitness and investigator that the witness can, without help, recognize the offender
in a group of apparently similar individuals, and helps to avoid subsequent legal challenges
to its validity. Precautions need be taken to attain these ends.
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Figure 9.3
Police photograph of suspect
taken after apprehension.
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Figure 9.4
Identi-Kit composite of same
suspect, before apprehension.
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Figure 9.5
Police artist’s rendition of same suspect.

juswpedaq 991104 obeoly) ‘Asepno)




9 e EYEWITNESS IDENTIFICATION: GUIDELINES AND PROCEDURES

Composition of the Lineup

The police must avoid any temptation to assist an eyewitness in making an identifica-
tion. Though present at the procedure, they do not take part. The police must also exercise
care in the selection of the participants and give consideration to such issues as: the number
of participants in the lineup; the position the suspect selects; and the race, sex, physical
characteristics, and type of dress worn by the participants.

Number and Position of Participants

Although some state courts have sanctioned a three-person lineup, the United States
Supreme Court implicitly approved one comprising six people, including two suspects;
that is, at least two nonsuspects for each suspect, a ratio of 2:1.° These numbers represent
the minimum; they are acceptable only when additional nonsuspect participants cannot
be located within a reasonable time. State courts generally require fewer participants for
corporeal lineups than photographs for mug shot identification displays, based on the belief
that a mug shot identification is less reliable.® Also, it is more difficult for police to find
nonsuspect participants for a lineup than suitable photographs for a photo identification.

As to position in the lineup, a suspect should be permitted to choose a spot and,
after each viewing, to change to any other spot. This forestalls any charge that a suspect’s
positioning by a detective led to an identification or was otherwise suggestive. Sometimes,
such elemental fairness has led suspects identified in a lineup to confess more readily if
interrogated soon thereafter.

Outward Appearance of Participants
The participants in a lineup must not be too dissimilar in appearance. To facilitate
this effort, the following factors must be considered.

Race and Sex: The apparent race and sex of all participants should be as identical as
is practical. If the suspect is black or female, a lineup composed only of white males would
clearly be improper.

Physical Characteristics: Attention must be paid to matching or being reasonably
close to the suspect in such particulars as:

Age, height, weight, build or body type, light versus dark complexion
Hair—color, style, length, mustache, beard, sideburns

Type of Dress: If the offender was described as wearing eyeglasses or sunglasses, or
such distinctive clothing as a leather vest or purple shirt, all participants (if possible) must
be wearing this garb or none should be. Because finding a purple shirt (much less several of
different sizes) would be inconvenient, some departments provide overalls. It also would be
improper to have several police officers in a lineup wearing uniform trousers with business
jackets, while a suspect was outfitted in a suit; in other words, no suggestion is to be made
concerning who in the group might be the offender. The Supreme Court, however, has
approved a suspect’s being required to put on some distinctive accessory or article of clothing
that distinguished him or her and was remembered by the victim (e.g., adhesive strips on
the sides of the perpetrator’s face).” The face of each nonsuspect must also be shown taped
with adhesive or Band-Aids. Finally, if a suspect’s unusual appearance makes it impossible to
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assemble a group of not-too-dissimilar people, a lineup would have no purpose and should
not be held. A photo display can serve in its stead.

Conduct of Lineups

Lineup participants must be cautioned to behave similarly and avoid conduct that would
set them apart from the suspect. For instance, it would be improper to put a glum suspect
in the midst of participants in good spirits. When a viewer/witness requests that one in the
group utter specific words, assume a particular pose, or make a certain gesture, then each
must be required to do so in turn. One viewer/witness should be permitted in the lineup
room at a time. Only when the process is completed and each has stated independently
whether an identification was made are they to be allowed to converse with one another.

Suppressing Suggestions

All investigators, other officials, and even eyewitnesses must be warned about a natural
tendency to offer any comment, casual or pointed, within earshot of another viewer/witness.
This prohibition applies to gestures or actions that could single out the suspect from the
rest of the lineup participants. An impropriety may be regarded as impermissibly sugges-
tive and could “give rise to a very substantial likelihood of irreparable misidentification.”®
Though the Court’s words bear upon a “pretrial identification by photograph,” they should

be regarded as applicable to lineups.

Recording the Procedure

The lineup procedure must be recorded. This includes written notation of such items
as time, place, names of participants and others who were present, in addition to any state-
ment by a viewer/witness or potentially suggestive remark made by anyone in the room. A
color photograph—and when possible, sound and video recordings—serve to document
how the lineup was conducted. Taking these precautions renders moot the fairness issue
treated by the Court:

... the defense can seldom reconstruct the manner and mode of line-up
identification for judge and jury at trial. . . . in short, the accused’s inability
effectively to reconstruct at trial any unfairness that occurred at the line-up
may deprive him of his only opportunity meaningfully to attack the cred-
ibility of the witness’ courtroom identification.’

In summary, a properly conducted, fully documented lineup can blunt unfavorable judg-
ments and criticism. At trial, it will enhance the credibility of the witness’s identification.

Uncooperative Suspects

The suspect who refuses to participate in or threatens to disrupt a lineup can create
a problem. To secure cooperation, a first step would be to inform him or her that no
constitutional right of refusal to be part of a lineup exists. It should also be made clear that
such refusal can be brought out in a criminal trial and its exact language will be preserved
for this reason. If the outcome is an investigative standstill (i.e., the suspect continues to
refuse to appear in a lineup), this can be remedied with a pictorial identification—placing
a photograph of the suspect among others of similar appearance.
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RIGHT TO AN ATTORNEY

The law concerning the right to have an attorney present at each eyewitness identi-
fication varies with the procedure; for example, there are different requirements for an
investigatory lineup and one held after judicial proceedings are initiated.

Pictorial Identifications

The Supreme Court allowed a conviction to stand based on a pre-arrest display of
photographs in which no counsel was present, and held it to have been a valid procedure.”
Subsequently, it ruled on a post-arrest photographic identification:

.. . the Sixth Amendment does not grant the right to counsel at photo-
graphic displays conducted by the government for the purpose of allowing
a witness to attempt an identification of the offender."

Accordingly, a suspect does not have the right to have an attorney present when an
identification procedure—photo display, composite image, or sketch—is employed, whether
the attempt to effect an identification occurs before or after arrest.

Lineups

In 1967 the Supreme Court decided that a post-indictment lineup was a “critical stage”
of the prosecution’s case and that, therefore, a Sixth Amendment right exists for a suspect
to have counsel present.'? Five years later it refused (in Kirby v. Illinois) to extend the right
to counsel in a pre-indictment case:

The initiation of judicial proceedings is far from a mere formalism. It is the
starting point of our whole system of adversary criminal justice. For it is
only then that the government has committed itself to prosecute, and only
then that the adverse positions of government and defendant have solidi-
fied. . . . It is this point, therefore, that marks the commencement of the
“criminal prosecutions” to which alone the explicit guarantees of the Sixth
Amendment are applicable.”

It is important to note that each state is free to exceed the constitutional requirements
of Kirby (and United States v. Wade) in its own jurisdiction. Several have chosen to do so.
The presence of counsel at a pre-arraignment lineup, while not required by Kirby, helps to
ensure that due process standards are met.

Adyvising the Suspect

If a suspect has a Miranda or other right to an attorney, he or she also must be informed
of the right to have a lawyer present at the lineup, that a lawyer will be provided free of
charge should he or she be unable to afford one, and that the lineup will be delayed for a
reasonable time in order for a lawyer to appear.

233



234

CRIMINAL INVESTIGATION

Waiver of Right

A suspect may waive the right to have an attorney at the lineup. The waiver may be
oral or written, with the burden resting on the state—the police—to prove it was made
knowingly and intelligently. At least one witness, preferably more, is needed to verify
the waiver.

Role of the Suspect’s Attorney

The attorney should be allowed to consult with the suspect, make suggestions about
the procedure, and observe the conduct of the lineup. At hand as an observer rather than
an advisor, he or she must not be permitted to obstruct or control the process. However,
any suggestion the attorney makes that is not adopted should be recorded in writing.

The attorney should be cautioned to remain silent during the lineup, and may be pres-
ent when the witness informs the investigator whether or not he or she was able to make an
identification. Only after this decision is conveyed and the lineup is concluded, and only
if agreeable to the witness, may the attorney then speak to the witness.

OnNE-ON-ONE CONFRONTATIONS (SHow-UPs)

When a situation arises in which a proper lineup cannot be arranged quickly, a
one-on-one confrontation or show-up may be utilized. As an identification procedure,
confrontation frequently means bringing a suspect (within a short time frame) back to the
scene or presenting a suspect to each eyewitness separately. For further information, consult
People v. Manion' and/or Kennaugh v. Miller.®

Because the procedure is inherently suggestive, some compelling circumstance must be
operative. For example, if a wounded eyewitness, suspect, or victim is in danger of death,
a one-on-one confrontation may be set up when:

1. The permission of the physician in charge is obtained.

2. The time between the crime and the confrontation is limited—to
within 20 minutes, preferably. (See the case law of the appropriate
state; some states allow up to two hours.)

During a confrontation no comments or suggestions—such as “We found your wallet
when we searched him” or “She confessed but we need your identification, too”—are
to be made to a witness. An absence of incriminating commentary establishes the aura
of impartiality that ought to characterize the procedure. Although there is no law or
court decision that gives a suspect the right to have an attorney present at a one-on-one
confrontation, it is prudent to keep a record of the procedure (as with a lineup). Later, if
the case goes to trial and the investigator must respond to questions posed by the defense,
the date, time, place, and statements made by the viewer or suspect will be available for
ready reference.
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REeLIABILITY OF EYEWITNESS IDENTIFICATIONS

Eyewitness testimony has been studied by a number of behavioral scientists who belittle
such testimony and believe that juries tend to overestimate the credibility of eyewitness
accounts.'® This outlook, however, is not shared by average citizens. Based on their own
experience, they feel they can trust what they see with their own eyes. Jurors often transfer
this credibility to the testimony of an eyewitness.

In the absence of forensic evidence, the two most compelling kinds of evidence
presented to a jury are the signed confession and the identification of the defendant by an
eyewitness. The Supreme Court has placed more severe limitations on obtaining and using
a confession as evidence than it has on securing and using the evidence of an eyewitness.
Significant eyewitness identification cases are listed in the references.”

One case involved a show-up procedure attended by four witnesses. Even after
one of the witnesses stated, “that’s him” during the show-up, the case was admissible
because during the show-up identification 25 minutes after the crime, the suspect was
not handcuffed during the show-up, and the police instructed the witnesses not to talk
during the show-up.'®

Jury Instructions on Eyewitness Identification

In a case involving damaging eyewitness testimony, the defense may ask a trial judge
to give jurors special instructions to assist them in evaluating it. An explanation of jury
instructions may help. First, readers should be aware that a defense attorney has this addi-
tional opportunity to protect a client’s interests. Second, it is important that investigators
be familiar with the contents of a carefully drafted set of jury instructions; then, they can
spot and remedy any weakness before their evidence reaches the court.

In the appendix to his journal article, Sanders proposes an elaborate set of such
instructions for an eyewitness identification case. He recommends they be read to the jury
before the eyewitness is heard, and further, that each juror be given a copy before retiring
to consider the evidence. They are as follows:

[One of the most important questions] or [the only important question] in
this case is the identification of the defendant as the person who committed
the crime. The prosecution has the burden of proving beyond a reasonable
doubt, not only that the crime was committed, but also that the defendant
was the person who committed the crime. If, after considering the evidence
you have heard from both sides, you are not convinced beyond a reasonable
doubt that the defendant is the person who committed the crime, you must
find him not guilty.

The identification testimony that you have heard was an expression of belief
or impression by the witness. To find the defendant not guilty, you need
not believe that the identification witness was insincere, but merely that he
was mistaken in his belief or impression.

Many factors affect the accuracy of identification. In considering whether
the prosecution has proved beyond a reasonable doubt that the defendant is
the person who committed the crime, you should consider the following:
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1. Did the witness have an adequate opportunity to observe [see] the
criminal actor?

In answering this question, you should consider:

the length of time the witness observed the actor;

a
b.  the distance between the witness and the actor;

0

the extent to which the actor’s features were visible and undisguised;

o

the light or lack of light at the place and time of observation;
e.  the presence or absence of distracting noises or activity during the
observation;

f. any other circumstance affecting the witness’s opportunity to
observe the person committing the crime.

2. Did the witness have the capacity to observe the person committing
the crime?

In answering this question, you should consider whether the witness’s
capacity was impaired by:

a.  stress or fright at the time of observation;
b.  personal motivations, biases or prejudices;
c. uncorrected visual defects;

d. fatigue and injury;

e. drugs or alcohol.

[You should consider also whether the witness is of a different race than
the criminal actor. Identification by a person of a different race may be
less reliable than identification by a person of the same race.]

3. Was the witness sufficiently attentive to the criminal actor at the time
of the crime?

In answering this question, you should consider whether the witness
knew that a crime was taking place during the time he observed the
actor. Even if the witness had adequate opportunity and capacity to
observe the criminal actor, he may not have done so unless he was aware
that a crime was being committed.

4. Was the witness identification of the defendant completely the product
of his own memory?

In answering this question, you should consider:

a. the length of time that passed between the witness’s original
observation and his identification of the defendant;

b.  the witness’s capacity and state of mind at the time of the iden-
tification;

c.  the witness’s exposure to opinions, descriptions or identifications
given by other witnesses, to photographs or newspaper accounts,
or to any other information or influence that may have affected
the independence of his identification;

d. any instances when the witness, or any eyewitness to the crime,
failed to identify the defendant;

e. any instances when the witness, or any eyewitness to the crime,
gave a description of the actor that is inconsistent with the
defendant’s appearance;
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f. the circumstances under which the defendant was presented to
the witness for identification. [You may take into account that
an identification made by picking the defendant from a group of
similar individuals is generally more reliable than an identification
made from the defendant being presented alone to the witness.
You may also take into account that identifications made from
seeing the person are generally more reliable than identifications
made from a photograph.]

I again emphasize that the burden of proving that the defendant is
the person who committed the crime is on the prosecution. If, after
considering the evidence you have heard from the prosecution and
from the defense, and after evaluating the eyewitness testimony in
light of the considerations listed above, you have a reasonable doubt
about whether the defendant is the person who committed the crime,
you must find him not guilty.”
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CHAPTER 10

INTERROGATION

Purpose and Principles

Probably no subject in the area of crime investigation has been discussed or so hotly
debated in recent years as that relating to the subject of interrogation. Although the focus
has largely been on the interrogation of suspected terrorists at the facility on the Guanta-
namo naval base, or at various other international sites, the issue has sparked legitimate
concern as to what the difference is between interrogation and torture. Unfortunately, there
is no uniform agreement, even at the highest levels of government.

Today, many investigators believe that the sole purpose of interrogation is to get a
confession. This may be in part a lingering heritage of English common law: in earlier
times, a lack of confession was often viewed as a serious deficiency in the Crown’s case,
enough to cause a judge or jury to acquit the accused. The weight given to confession as a
means of solving a crime continues to the present day. Thus, the potential of the forensic
sciences—especially criminalistics—as its partial replacement for establishing guilt is yet
to be fully realized. In the United States, Supreme Court decisions have placed limits on
the interrogative procedures that may be used to secure a confession (see the treatment of
Miranda v. Arizona in Chapter 11); they reflect the importance it retains. In Great Britain,
the Judges’ Rules (formulated in 1912 and since modified) govern investigative behavior.
The aim of judicial guidance in either country is to ensure that a confession is trustworthy
and that it was made voluntarily—not under duress.

The Miranda warning precedent has had a major impact on interrogations, especially
with regard to career criminals, who will frequently request a lawyer. Because an interrogation
must cease at this point until a lawyer is present, the use of interrogation has become increas-
ingly complex. Interrogation of nonsuspects and uncooperative witnesses is not covered under
Miranda, and does frequently offer a valuable avenue during the course of an investigation.

THE PURPOSE OF INTERROGATION

The purpose of interrogation is to elicit information from a suspect who may sup-
press the facts, or from people whose answers might be colored by close ties to a suspect.
Though spouses, parents, accomplices, and friends will not often willingly divulge what
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could be damaging to a suspect’s best interests, these sources may still provide potentially
prejudicial information. Although obtaining information detrimental to the suspect’s case
is the primary goal of the interrogative process, other results may be achieved.

1. Establish the innocence of a suspect by clearing up facts that seem to
point to guilt (Although a frequent, important result, this is ignored
in much of the literature in the field);

2. Obtain from the suspect or relatives and friends of the suspect:

*  The names of accomplices;
e The facts and circumstances surrounding the crime;

¢  Follow-up leads provided unwittingly, or with ulterior motive,
such as faking an alibi;

¢ The location of stolen goods;
*  The location of physical evidence, such as documents, a weapon,
or a burglar’s tool.
3. Obtain from the suspect alone:

*  Anadmission—an express or implied statement tending to sup-
port the suspect’s involvement in the crime, but insufficient by
itself to prove guilg

* A confession—an oral or written statement acknowledging guilt.

WHY PeoPLE CONFESS

An understanding of why it is possible to obtain a confession may be found in the
works of M.W. Horowitz,! and Ivan Pavlov (as interpreted by William Sargant).? The law
enforcement community—academics as well as practitioners—has generally taken little
notice of Horowitz’s paper examining the psychology of confession. Pointing to a problem
as ancient as history itself, Horowitz asks, “Why does it occur?”:

Why not always brazen it out when confronted by accusation? Why does
a person convict himself through a confession, when at the very worst, no
confession would leave him at least as well off (and possibly better off) from
the point of view of the physical and social consequences of his act??

Horowitz goes on to discuss how readily some college students suspected of cheating
admitted their guilt when faced with strong evidence of collusion:

... no accusations of an explicit nature were made [to the students]. There
were no stern or frowning faces. All involved persons were simply and
directly confronted with the evidence, namely, the coincidence of answers on
adjacent papers, and asked if there was some explanation of the coincidence.
The question was asked simply, calmly, and directly.

When so confronted the involved persons confessed, much to the surprise of
all. Clearly, cheating could not be proved in any accepted legal sense in these
cases. Guilt was presumptive, only. Nevertheless, all did confess without
being pressed. That pressure existed is nearly certain because of the nature
of the situation. But it was intrinsic in the psychology of the situation, and not

induced (emphasis added).
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This experiment demonstrates
the powerful influence of evidence,
particularly physical evidence, in
building on the internal, self-gen-
erated, psychological pressure of a
guilty person. Horowitz then notes
that confession (even to offenses not
committed) can be obtained through
duress such as torture, brutality, and
excessive or prolonged psychological
pressure. But, he adds, this is unneces-
sary if the suspect is indeed guilty, and

if certain other social-psychological ~ Figure 10.1
.. . In this 2005 file photo released by the U.S. Military, ankle handcuffs are
conditions prevail.

shown locked to the chair and floor in an interrogation room at Guan-
tanamo Bay Naval Base, Cuba. Allegations of abuse in Guantanamo have
surfaced, including the use of controversial interrogation techniques such
as “waterboarding.”

Horowitz:
Basic Concepts

An understanding of Horowitz’s five social-psychological concepts will help to explain
why a person confesses. They are: (1) accusation, (2) available evidence, (3) friendly and
hostile forces, (4) guilt feelings, and, finally, (5) confession as a way out.

Accusation: The person under interrogation must be mentally or visually aware of
an accusation. The accusation may be explicit—made directly at the start of an interroga-
tion, or it may be implicit in the interrogator’s attitude and demeanor—communicated by
nothing more than a raised eyebrow. As a result, the person perceives that he or she has
been accused or, based on guilt feelings, projects such a perception. According to Horowitz,
whether the accusation is explicit or implicit makes no essential difference in the suspect’s
social-psychological situation.

Some consequences flow from the perception of accusation. One is the feeling that
one’s psychological freedom and movement are curtailed; another is being placed on unsure
ground where the familiar clues governing behavior in normal situations are missing. Being
interviewed for a job can produce a similar feeling. In either situation, the accused is largely
supported by available ego defense responses. There is

... no role if you will, that he can utilize in this situation. He must behave,
then, in stereotyped and compulsive ways. He feels that he has been person-
ally attacked, hemmed in, constricted. This perception of accusation to the
guilty person must inevitably produce defense for an attacked ego. Indeed
even innocent persons frequently feel guilty when falsely accused.”

Whether guilty or innocent, the individual is in a difficult position. Feeling cornered,
freedom is the main concern, but the route appears blocked. The strength of the percep-
tion of accusation is subjective; it is “a function of the person rather than a function of the
objective strength of the authority itself.”

AP Photo/Haraz Ghanbari, file
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Evidence is Available: The first response, especially of the guilty person, to the
realization of being accused is to become worried and psychologically unsettled.

[The accused’s] . . . perceptual structure is unstable. This is so because he
does not know exactly how much is actually known to the accuser. Perhaps
the accuser is bluffing, in which case one might brazen it out. Perhaps the
accuser knows all, in which case one is better off to ask for sympathetic
treatment or to argue for extenuating circumstances. Most usually, the truth
lies between these extremes but the accused doesn’t know exactly where.”

An accusation in and of itself implies that a certain amount of evidence is indeed
available. When hard evidence is produced, any logical person will infer at some point in
the interrogation that he or she “is caught with the goods.” Their psychological position
becoming precarious, freedom is even more threatened. It is not essential, however, that hard
evidence be produced—believing that it is available may suffice. The accused may “read into
what may be innocent things in reality, portents which need not be there.”® Hence, failing
a lie detector examination often leads to confession (though the failure is not admissible as
evidence in court—except by stipulation). Hearing that an accomplice is “just starting to
talk” or that crime scene evidence has been taken to the laboratory may reinforce natural
anxiety and provoke a confession. Indeed, the considerable potential of physical evidence
is not taken advantage of by many investigators, owing to a lack of training and education
in understanding crime laboratory results. This point has been made before, and probably
will be again; it is worth reemphasizing. Playing one co-offender against the other (using
the revelations of each on the other) is an additional means of indicating that “evidence is
available.” Also useful is framing a question to imply that its answer is already known (e.g.,
“You bought the gun, not your partner—is that correct?”)

Motive is not normally thought of as evidence, but if it has been determined—espe-
cially for crimes in which it is particularized rather than universal, as in homicide—this
information can be put to good use during interrogation. The victim may be able to suggest
a motive. Sometimes it can be surmised by the shrewd investigator from facts developed
during the investigation or from similar cases. Because suspects believe that motive has
evidentiary value, they often believe that it has furnished evidence by providing a reason
for the crime.

Forces—Friendly and Hostile: It should be obvious from the foregoing that any
factors contributing to psychological uneasiness will also be conducive to confession.
Accordingly, any legally permitted action that either reduces the forces friendly to the
accused, or increases the hostile forces, can enhance the likelihood of a confession:

... the suspect must perceive . . . that the total hostile array of power exceeds
the total array of friendly power that he can martial [sic]. . . . In short, the
person must believe he is alone, or nearly alone. He is cut off from succor.
His situation is such that salvation lies only in him.’

This is why an interrogation is not conducted in the comfort of the suspect’s living
room, convivial drinks in hand, surrounded by supportive family members. On the contrary,
the characteristically dreary police station house unintentionally minimizes forces friendly
to the suspect.
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Guilt Feelings: Guilt feelings must be present in order for a confession to be
forthcoming:

It should be ... clear that if a person does not feel guilt he is not in his own
mind guilty and will not confess to an act which others may regard as evil
or wrong and he, in fact, considers correct."

Confession, therefore, is rare when the “hit man” in a gangland killing is apprehended
and questioned. The code of silence (omerta) among these criminals acknowledges that
death is the rightful punishment for those who break it. The assignment to execute anyone
is a clear indication of gangland trust; the execution carried off, a path to advancement.
From this perspective, there is little if any reason for the gunman to feel guilt. The killer
was “only carrying out orders” or “the punk had it coming.” Hard empirical evidence,
therefore, confirms that admissions of or confessions to gangland killings are rare, even
when police know the killer’s identity and interrogate him or her. Horowitz’s statement on
guilt feelings helps to explain this phenomenon.

Ordinarily, most people feel guilt as a consequence of wrongdoing, their sense of
right conduct having been violated. When it moves beyond mere self reproach, the feeling
becomes strong enough to cause the person’s inner peace to crumble. Then other factors—an
accusation, physical evidence, or both—have a cumulative effect by generating psychological
stress. As stated at the onset, Pavlov also studied this process. Understanding his theory
(explained below) can increase the chances of obtaining a confession. Although his study
considers how stress was induced in dogs, it may apply to humans as well.

Confession: Confession should be presented as a way out. Under interrogation, people
are aware of their vulnerability and weakness when accused by “an authority with a high
ratio of power compared to the forces [they] can martial [sic].” Perceiving “that there is
good evidence of [their] guilt,” they feel guilty, are mindful of loneliness, inner ferment,
and the need for relief."" At this point in the process, investigators should make them aware
that confession is the path to deliverance and mental freedom. Meanwhile, it must be made
easy for the person to confess. A crowd of onlookers—police chief, captain of detectives,
district attorney, reporters—is not conducive to this end. This is why privacy and anonym-
ity are the rule in religious and psychiatric practice. Confessing may well be “good for the
soul,” but a person about to do so must be made to feel comfortable. Any residual hesitancy
must be removed with assurances that their emotions are at least understood, if not shared.
Sentiments that could convey this might include: “Tell me about it, and you will feel better,”
“T've heard what you're going to tell me before,” “You're not the first to do this, and you're
probably not the last,” or “Lots of people have had the same idea.” Minimizing the ethical
considerations and seriousness of their conduct makes it easier for a person to confess.

Pavlov: Basic Concepts

Ivan Pavlov, a Russian scientist, won the Nobel Prize in 1904 for research on digestion
and the nervous system. Working with dogs, he found that an artificial stimulus or signal
(the sound of a bell) could, by repeated association, be substituted for a natural stimulus (the
taste of food), to cause a physiological response (salivation). Pavlov called this response the
conditioned reflex. By varying the artificial stimulus or signal, he could estimate the extent
of stress created from the amount of saliva produced by the animal. Assuming that dogs
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Figure 10.2

Ivan Pavlov is widely known for first describing the
phenomenon of classical conditioning, the basic
concepts of which can be applied to the interroga-
tion and confession of suspects. condition by subjecting it to long periods ofwork,
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and humans react to stress in a somewhat similar fashion,
Pavlovian theory is of service to investigators in fathoming
why a confession may be obtained. Sargant explains that
four sources of stress were studied; they will be treated in
greater detail immediately following these abstracts:

The first was simply an increased intensity
of the signal to which the dog was conditioned
. . . . (Intensity of Signal)

The second . . . was to increase the time
between giving the signal and the arrival of
food. . . . (Anxiety Waiting)

Pavlov’s third . . . was to confuse them by anom-
alies in the conditioning signals given—contin-
ued positive and negative signals being given
one after the other. . . . (Alternate Signals)

Afourth . .. was to tamper with a dog’s physical

gastrointestinal disorders, fears, or by disturbing
its glandular balance. (Physical Condition)'

Intensity of Signal: Though humans have not been deliberately conditioned, a signal
is nevertheless received when a suspect realizes that incriminating evidence exists. The
process is similar to Horowitz’s results: the stronger the evidence, the stronger the signal; the
greater the threat to freedom, the greater the stress. For example, the questioning of relatives
or associates may reveal some apparently innocuous details about a suspect’s past. If, during
a subsequent interrogation of the suspect, the investigator picks up on them, the suspect
may suppose that his or her life is an open book. The guilty person might then jump to
conclusions, infer that their participation in the crime is also known, and confess. Though
an innocent person is unlikely to be similarly affected, a guilty person may well receive an
increased signal and feel greater stress when the authority making the accusation is a chief
of detectives or a district attorney specifically called in to handle the interrogation.

Anxiety Waiting: Pavlov’s observations seem applicable to human behavior. For
example, it is a common experience for an individual to become tense while remaining
in readiness, expecting something to happen—especially if the anticipated result is of
some concern. Thus, a suspect awaiting an alibi check may become anxious because of
the time it entails (particularly if the alibi proffered cannot bear checking); as may, to a
lesser extent, a person who is forced to wait for an investigator to complete other business
after being brought to the station house for questioning. Sometimes, it is productive to
ask an individual who has denied involvement with a crime to “think it over” and “come
back tomorrow.” The effect on a guilty person will be prolonged tension. Except for the
inconvenience, the innocent should be relatively unaffected.

Alternate Signals: In Pavlov’s experiments, positive and negative conditioning
signals were given to the dogs consecutively. Because suspects are neither positively nor
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negatively conditioned, this means of inducing stress is not applicable to human beings.
Yet the concept seems to throw light on the efficacy of the “good cop/bad cop,” or
“friendly/unfriendly,” interrogation method whereby a friendly signal may be regarded
positively and an unfriendly one negatively.

Physical Condition: The means Pavlov employed—subjecting animals to long
periods of work, inducing gastrointestinal disorder and fever, and disturbing glandular
balance—are not even remotely permissible with humans. Indeed, they are unthinkable in
countries owing their allegiance to traditional Anglo-Saxon jurisprudence. Yet, a misuse of
the finding that lowered physical condition is conducive to confession has been documented
by Solzhenitsyn."” Even from the perspective of the worst days of the “third degree” in the
United States, it is difficult to imagine subjecting suspects to the torture this former Rus-
sian political prisoner describes. The Wickersham Commission revealed in 1931, however,
that the “third degree,” which it defined as “the extraction of confessions through police
brutality,” was a “widespread, almost universal practice.”™ Although it is not acceptable
today, instances of the abuse of prisoners and suspects continues to be a problem in some
departments. For those curious about just how far civilized methods of interrogation have
come, the Wickersham Reports are recommended reading.”

Occasionally, however, an opportunity may present itself to obtain a confession from
a suspect who is exhausted. When serial killer Ted Bundy escaped from a Colorado court
house while in sheriff’s custody, he was able to hide out for five days in the mountains before
being captured. Mike Fischer, a district attorney’s investigator, was asked if he

... thought he could ever get Bundy to talk—to confess or make any incrim-
inating concessions at all. “I doubt it,” replied Fischer, “unless you catch
Theodore when he’s really down. When he’s all in pieces, ragged as hell.
Now that could happen. If, y’know, he gets caught here—without being
shot—and he’s all exhausted. He'll be really, really down. Maybe then.”

Fischer confided that he had gotten a promise from Sheriff Kienast. “If
Theodore’s caught, then the first thing that happens is “I'm gonna hit him
with questions. Not about his goddamn escape, that’s what he’ll be expect-
ing. We're just going to talk about Caryn Campbell’s murder.

“I think he’s still up those goddamn mountains somewhere,” Fischer contin-
ued, “and he can’t handle those mountains. They’re just awesome if you're
not familiar with them. When we get him, he’s going to be pitiful. He’s
gonna be way down. And we’ll just talk about that murder.

... The look on his (Fischer’s) face told it all. The sheriff had reneged on
the promise. Fischer wasn’t getting first crack at questioning Bundy—about
murders. The sheriff was draining all the details from Bundy about his
escape. That was the sheriff’s political priority at the moment.

Later when Fischer finally had the opportunity to talk with Bundy, he opened
with: “ .. Ted, I want to talk with you about the Caryn Campbell murder.”

Bundy smiled, his eyes were confident. Fischer knew that the fleeting moment
when Bundy might be caught with his defenses down had passed.'
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The two lead detectives who questioned O.]. Simpson provide another example of inter-
rogators failing to exploit a suspect’s weariness. In the book Evidence Dismissed, they state:

that they planned to run the interview until Simpson, who appeared tired
from his trip to and from Chicago, became “agitated enough to ask for his

attorney or until he simply runs out of juice.”"

If, instead of pressing Simpson further, they had led him to believe that in his situ-
ation salvation lay with himself, they would have shown him a way out of inner torment,
thereby making it easy to confess. Their account of events, however, suggests that a question
lingered in their minds as to whether they were interviewers or interrogators. Four days
after his questioning, Simpson’s inner turmoil is still manifest in both a suicide note and
an escape-suicide attempt in a Ford Bronco during which he held a gun to his head and
threatened to pull the trigger.!® Subsequently, after the detectives coaxed him out of the
car, they again did not take advantage of the fatigued individual they were handling (see
Pavlov’s “Physical Condition”).

WHy SomMe Do NoT CONFEss

By now the reader will understand that obtaining a confession is not a simple matter.
After all, Horowitz’s experiments involved a noncriminal, rather homogeneous group of
people; Pavlov’s, a group of dogs. Investigators know quite well that all guilty persons—par-
ticularly those facing severe sanctions—are not as ready to confess as one might assume,
even when Horowitz’s five basic conditions have been met. There are several reasons why
even a guilty person will not acknowledge, much less confess to, involvement in a crime:

¢ Some suffer no pangs of conscience and have no need to relieve
guilty feelings.
*  Some are fearful of the consequences if they betray their accomplices;

*  Some have learned (having been through the mill) that only by talking
do they dig their own grave.

e Under Miranda, it would require an unusual set of circumstances for
an attorney to fail to advise a client to remain silent.

CONCLUSION

Just as an understanding of Horowitz and Pavlov can improve an investigator’s ability
to conduct an interrogation, so can it ensure that the process be humane. No investigator
wishes to have an innocent party confess to a crime. A crude test might be to judge from
experience just how much stress would fall short of eliciting a confession from the innocent
person, yet cause many of the guilty to cave in under the pressure of conscience.

In any event, evidence beyond the confession should also be sought as a means of
corroborating guilt. For example, shortly after a confession is obtained, it may be possible
to have the suspect lead investigators to the fruits of the crime, or to physical evidence such
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as the weapon or tool used. Sometimes the suspect will agree to reenact the crime, and in
the process mention a fact to which only the guilty party would be privy. A confession may
be therapeutic, provoking the need to “tell all” (including other crimes committed by the
suspect). Two important reminders should be considered: one, that a written confession
should be limited to the crime under investigation—any mention of others being prejudicial
to the defendant; and two, though confirmation of confession is highly desirable, it has all
too often been ignored in practice.
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CHAPTER 11

INTERROGATION OF SUSPECTS
AND HOSTILE WITNESSES

Guidelines and Procedures

The practice of criminal interrogation in the United States has been significantly
affected by decisions of the Supreme Court, most significantly by Miranda v. Arizona in
1966. This being so, it is essential to consider the guidelines laid down in Miranda before
the procedure involved in conducting an interrogation can be treated.

MIRANDA GUIDELINES

The Miranda doctrine spells out the constitutional rights and procedural safeguards,
including the waiver of those rights, that must be conveyed to a person before any inter-
rogation may be undertaken. Chief Justice Warren delivered and summed up the opinion
of the Court as follows:

Our holding will be spelled out with some specificity in the pages which
follow but briefly stated it is this. The prosecution may not use statements,
whether exculpatory or inculpatory, stemming from custodial interrogation
of the defendant unless it demonstrates the use of procedural safeguards
effective to secure the privilege against self-incrimination. By custodial inter-
rogation, we mean questioning initiated by law enforcement officers after
a person has been taken into custody or otherwise deprived of his freedom
of action in any significant way.* As for the procedural safeguards to be
employed, unless other fully effective means are devised to inform accused
persons of their right of silence and to assure continuous opportunity to
exercise it, the following measures are required. Prior to any questioning, the
person must be warned that he has a right to remain silent, that any statement
he does make may be used as evidence against him, and that he has a right to
the presence of an attorney, either retained or appointed. The defendant may
waive effectuation of these rights, provided the waiver is made voluntarily,
knowingly and intelligently. If, however, he indicates in any manner and at

" This is what we meant in Escobedo [v. Illinois] when we spoke of an investigation that had focused on an accused.
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any stage of the process that he wishes to consult with an attorney before
speaking there can be no questioning. Likewise, if the individual is alone and
indicates in any manner that he does not wish to be interrogated, the police
may not question him. The mere fact that he may have answered some ques-
tions or volunteered some statements on his own does not deprive him of the
right to refrain from answering any further inquiries until he has consulted
with an attorney and thereafter consents to be questioned.!

words of the Court also spell out what the police must do to comply
ruling.?

THE RIGHT TO REMAIN SILENT

At the outset, if a person in custody is to be subjected to interrogation, he
must first be informed in clear and unequivocal terms that he has the right
to remain silent. For those unaware of the privilege, the warning is needed
simply to make them aware of it—the threshold requirement for an intel-
ligent decision as to its exercise.

ANYTHING SAID CAN BE USED AGAINST THE INDIVIDUAL

The warning of the right to remain silent must be accompanied by the
explanation that anything said can and will be used against the individual
in court. This warning is needed in order to make him aware not only of
the privilege, but also of the consequence of forgoing it. It is only through
an awareness of these consequences that there can be any assurance of
real understanding and intelligent exercise of the privilege. Moreover, this
warning may serve to make the individual more acutely aware that he is
faced with a phase of the adversary system—that he is not in the presence
of persons acting solely in his interest.

RIGHT TO COUNSEL

The circumstances surrounding in-custody interrogation can operate very
quickly to overbear the will of one merely made aware of his privilege by his
interrogators. Therefore the right to have counsel present at the interroga-
tion is indispensable to the protection of the Fifth Amendment privilege
under the system we delineate today.

Accordingly we hold that an individual held for interrogation must be
clearly informed that he has the right to consult with a lawyer and to have
the lawyer with him during interrogation under the system for protecting
the privilege we delineate today. As with the warnings of the right to remain
silent and that anything stated can be used in evidence against him, this
warning is an absolute prerequisite to interrogation. No amount of circum-
stantial evidence that the person may have been aware of this right will suf-
fice to stand in its stead. Only through such a warning is there ascertainable
assurance that the accused was aware of this right.

If an individual indicates that he wishes the assistance of counsel before
any interrogation occurs, the authorities cannot rationally ignore or deny
his request on the basis that the individual does not have or cannot afford
a retained attorney.

with the
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An individual need not make a pre-interrogation request for a lawyer. While
such request affirmatively secures his right to have one, his failure to ask
for a lawyer does not constitute a waiver. No effective waiver of the right
to counsel during interrogation can be recognized unless specifically made
after the warnings we here delineate have been given. The accused who
does not know his rights and therefore does not make a request may be the
person who most needs counsel.

COUNSEL FOR THE INDIGENT

In order fully to apprise a person interrogated of the extent of his rights
under this system then, it is necessary to warn him not only that he has the
right to consult with an attorney, but also that if he is indigent a lawyer
will be appointed to represent him. Without this additional warning, the
admonition of the right to consult with counsel would often be understood
as meaning only that he can consult with a lawyer if he has one or has the
funds to obtain one. The warning of a right to counsel would be hollow if
not couched in terms that would convey to the indigent—the person most
often subjected to interrogation—the knowledge that he too has a right to
have counsel present. As with the warnings of the right to remain silent and
of the general right to counsel, only by effective and express explanation
to the indigent of this right can there be assurance that he was truly in a
position to exercise it.

THE WISH TO REMAIN SILENT

Once warnings have been given, the subsequent procedure is clear. If the
individual indicates in any manner, at any time prior to or during ques-
tioning, that he wishes to remain silent, the interrogation must cease. At
this point he has shown that he intends to exercise his Fifth Amendment
privilege; any statement taken after the person invokes his privilege cannot
be other than the product of compulsion, subtle or otherwise. Without the
right to cut off questioning, the setting of in-custody interrogation operates
on the individual to overcome free choice in producing a statement after the
privilege has been once invoked. If the individual states that he wants an
attorney, the interrogation must cease until an attorney is present. At that
time, the individual must have an opportunity to confer with the attorney
and to have him present during any subsequent questioning. If the indi-
vidual cannot obtain an attorney and he indicates that he wants one before
speaking to police, they must respect his decision to remain silent.

WAIVING ONE’S RIGHTS

If the interrogation continues without the presence of an attorney and a
statement is taken, a heavy burden rests on the government to demonstrate
that the defendant knowingly and intelligently waived his privilege against
self-incrimination and his right to retained or appointed counsel.

An express statement that the individual is willing to make a statement and
does not want an attorney followed closely by a statement could constitute
a waiver. But a valid waiver will not be presumed simply from the silence of
the accused after warnings are given or simply from the fact that a confes-
sion was in fact eventually obtained.
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Moreover, where in-custody interrogation is involved, there is no room for
the contention that the privilege is waived if the individual answers some
questions or gives some information on his own prior to invoking his right
to remain silent when interrogated.

ADMISSION OF STATEMENTS

The warnings required and the waiver necessary in accordance with our
opinion today are, in the absence of a fully effective equivalent, prerequisites
to the admissibility of any statement made by a defendant. No distinction can
be drawn between statements which are direct confessions and statements
which amount to “admissions” of part or all of an offense. The privilege
against self-incrimination protects the individual from being compelled
to incriminate himself in any manner; it does not distinguish degrees of
incrimination. Similarly, for precisely the same reason, no distinction may be
drawn between inculpatory statements and statements alleged to be merely
“exculpatory.” If a statement made were in fact truly exculpatory it would, of
course, never be used by the prosecution. In fact, statements merely intended
to be exculpatory by the defendant are often used to impeach his testimony at
trial or to demonstrate untruths in the statements given under interrogation
and thus to prove guilt by implication. These statements are incriminating
in any meaningful sense of the word and may not be used without the full
warnings and effective waiver required for any other statement.

In dealing with statements obtained through interrogation, we do not
purport to find all confessions inadmissible. Confessions remain a proper
element in law enforcement. Any statement given freely and voluntarily
without any compelling influences is, of course, admissible in evidence. The
fundamental import of the privilege while an individual is in custody is not
whether he is allowed to talk to the police without the benefit of warnings
and counsel, but whether he can be interrogated. There is no requirement
that police stop a person who enters a police station and states that he wishes
to confess to a crime, or a person who calls the police to offer a confession
or any other statement he desires to make. Volunteered statements of any
kind are not barred by the Fifth Amendment and their admissibility is not
affected by our holding today.

Congressional Action

In 1968, two years after Miranda, Congress (as part of a crime control bill) passed a
law that applied only to federal prosecutions. The intent was to get around Miranda and
allow voluntary confessions to be admitted into evidence. In 1997, Attorney General Janet
Reno directed federal prosecutors not to argue that Miranda warnings can be disregarded,
and in a letter to Congress, she stated that the 1968 law was unconstitutional. In 1999,
however (31 years after Miranda), the 4th Circuit U.S. Court of Appeals permitted the
resurrection of the 1968 law that had never been invoked. In a 2-1 ruling, it reaffirmed
the admissibility of voluntary confessions. In United States v. Dickerson,?® the defendant had
voluntarily confessed to a series of bank robberies, but it was only later that he was read
the Miranda warnings. In Dickerson v. United States, however, the court held that any law
passed by Congress that seeks to overturn the Miranda decision is unconstitutional.
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IMPLEMENTING THE MIRANDA WARNINGS

As a means of compliance with the Miranda decision many police departments have
cards printed that spell out the constitutional rights of the individual (see Figure 11.1).
One of these cards may be given to the person in custody, but the officer also must
verbally inform the individual of each right. If necessary (owing to some difficulty in
language, hearing, or intelligence), or if requested, the rights should be explained furcher
to the individual.

The courts have ruled that any statements made outside the context of Miranda rules
are allowed. In United States v. Barnes, the suspect was arrested and invoked his right to
counsel before making several statements. The officer told Barnes that he was being booked
for illegal possession of a firearm, and he replied that he “didn’t think so.” After the officer
asked him what he meant by that statement, Barnes told him that it was not illegal for
convicted felons to carry weapons. These statements are considered volunteered (and admis-
sible in court) because they were spontaneous and not made during an interrogation.’

1. You have the right to remain silent. This means you do not have to answer
any questions.

2. If you answer any question, anything you say can be used against you
in court.

3. You have the right to legal counsel. This means you may secure the ser-
vices of a lawyer of your own choosing and seek his or her advice. You may
also have him or her present with you while you are being questioned.

4. If you cannot afford to hire a lawyer, one will be appointed to represent
you before any questioning takes place, if you so wish. This will be done
without any expense to you.

5. If you decide to answer questions now without a lawyer present, you retain
the right to stop answering at any time. At that time you still have the right
to seek the advice of a lawyer before continuing to answer questions.

Figure 11.1
Miranda warning card.

WAIVING ONE’s RIGHTS

The concern, first expressed by the police after Miranda, that no one would agree to
be interrogated is not supported by experience. Fewer individuals exercise their rights than
do those who waive them. It is incumbent on the investigator to prove that the person
voluntarily and knowingly waived his or her Miranda rights and decided to answer questions
posed by the investigator. The language of Miranda is significant on this point:
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Whatever the testimony of the authorities as to waiver of rights by an
accused, the fact of lengthy interrogation or incommunicado incarcera-
tion before a statement is made is strong evidence that the accused did not
validly waive his rights. In these circumstances the fact that the individual
eventually made a statement is consistent with the conclusion that the
compelling influence of the interrogation finally forced him to do so. It is
inconsistent with any notion of a voluntary relinquishment of the privilege.
Moreover, any evidence that the accused was threatened, tricked, or cajoled
into a waiver will, of course, show that the defendant did not voluntarily
waive his privilege. The requirement of warnings and waiver of rights is a
fundamental with respect to the Fifth Amendment privilege and not simply
a preliminary ritual to existing methods of interrogation.®

Fortunately the Court indicated in its decision that an “express statement that the
individual is willing to make a statement and does not want an attorney, followed by a
statement” may serve as proof for the waiver of the individual’s rights.” In practice there
are two ways to accomplish this. One is to ask the individual the following questions, each
of which must be answered affirmatively:

1. Do you understand each of the rights which has been explained to you
and which you have read?

2. Keeping these rights in mind, do you now wish to talk and answer
questions regarding ?

The second method is to obtain a signed, witnessed “waiver of rights” form as shown
in Figure 11.2. These should be available in several languages.

INTERROGATION IN PRACTICE

To conduct an interrogation it is important to establish its purpose and be familiar with
the underlying principles (as discussed in Chapter 10). In addition, the investigator must
be prepared to evaluate the responses throughout the questioning. Finally, if the outcome
is a confession, the results must be documented for possible later use in court. Because, on
occasion, others besides a suspect are interrogated, the term subject will be used below to
describe the person being interrogated.

Preparation

The success of an interrogation rests on several factors, among which preparation is
one of the most important. Accordingly, a diligent investigator will:

1. Personally visit the crime scene in important cases, or refresh memory
by reviewing the crime scene photographs.

2. Review the entire file so as to be thoroughly familiar with all the details
of the case.

3. Beaware of how any physical evidence that was discovered is useful in
reconstructing the crime or in connecting a suspect to the crime scene
or victim.
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| have had my rights explained to me and have read a statement of them. |
understand what my rights are. | do not want an attorney at this time. | know
and understand the consequences of what | am doing. | am willing to answer
questions and to make a statement. No threats have been made to me. No
coercion of pressure of any kind has been exerted against me. No promises

have been made to me.

DATE:
(Signature)
TIME:
LOCATION:
WITNESS: DATE:
TIME:
WITNESS: DATE:
TIME:
Figure 11.2

“Waiver of rights” form

The aim at the outset of such preparation is to get the subject to talk (see Item 4 above)
and keep talking. This permits the investigator to question the subject in a logical fashion
with the purpose of arriving at the facts, particularly those not yet known (or proven)

Learn as much as possible about the subject from his or her family and
friends. If the subject’s name appears in the records of the department,
the facts and circumstances of each and every incident recorded in the
files should be studied. Anyone in the department who knows or has
had contact with the subject should be queried for any helpful insights
they might be able to provide. In addition, anything that is of concern
or interest to the subject should be learned. This would include such
matters as: What job does he or she hold? Is he or she of a religious
bent? Does he or she have hobbies and other interests—such as specific
sports played or watched?

Ascertain which elements of the crime can be proved by the existing
evidence and which still need to be proved. Any possible incriminating
facts disclosed by the subject should be followed up, particularly when
they relate to those elements still to be proved.

about the crime.

The Setting

The conduct of an interrogation is best served if the barriers to communication are
minimized. The amount of privacy and time, the room arrangement, and the tone set by
the investigator can significantly influence the conduct and progress of an interrogation.

These and related matters are considered next.
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Privacy

A subject in a criminal investigation usually does not wish to be queried in public.
Also, as pointed out in Chapter 10, a person is unlikely to confess unless it is made easy
to do so. Thus, a private, one-on-one conversation in a setting free from interruption and
distraction is especially suitable. Recognizing the need and importance of privacy in “going
to confession,” the Catholic Church traditionally temporarily isolates priest and parishioner
in small enclosed stalls called confessionals. It would behoove the police to learn from such
time-tested wisdom.

The Room

The room in which an interrogation is conducted should contribute to its success rather
than provide distractions that defeat it. Unfortunately, many police departments ignore
the importance of having a proper room available for this purpose. A proper room has a
decor that precludes distractions of sound or sight. Thus, a sparsely furnished, relatively
soundproof, windowless room with bare walls and subdued light would help to keep the
questioning focused and on track.

The arrangement of furniture can facilitate or hamper communication. For example, a
judge’s bench or that of a desk officer in a police station enhances the superior-subordinate
relationship by its elevation, the separation it provides, and its ornateness and spacious-
ness—thus hampering communication. Even a plain table set between two persons is
considered to be a barrier—physical and psychological—to communication. Accordingly,
some practitioners believe the furniture in an interrogation room should consist of two
chairs, and absolutely nothing else.® Others disagree, claiming it would be ridiculous to have
a room with just two chairs in it.” The chairs should be plain, unpadded, and straight-backed
with no arms, with the interrogator’s chair four to five inches higher and easily moved.
The subject’s chair, placed with its back to the door, should be anchored to the floor or
otherwise made difficult to move by employing rubber tips on the leg ends." The purpose
is to allow the interrogator to move closer and closer to the suspect as the latter’s feelings
of guilt develop to the point of wanting to confess. Propinquity creating a more intimate
relationship, it is easier for the subject to confess.

Although the perception of privacy is paramount if a confession is to be obtained, the
need to have others witness the interrogation can be met by installing a two-way mirror
and a listening device. Having others who are involved in the case observe and listen to
the interrogation is a form of insurance that some clue is not missed or not followed up
thoroughly by additional questioning. These and other suggestions made to the interrogator
during a break (taken for personal and humane reasons) can be invaluable and contribute
to an effective interrogation.

Aids in interrogation include the two-way mirror and devices for listening and record-
ing. A two-way is a mirror that functions in a normal fashion but also permits viewing
through its back side as though it were a pane of glass. By installing it in a medicine chest
over a small sink on the side of the room, for example, it may go unnoticed and not be a
distraction. A concealed, sensitive, nondirectional microphone, if permitted by law, can be
installed to overhear (and record) the conversation in the interrogation room. There are
many methods of recording an interrogation. These will be treated later in this chapter
under “Documenting the Interrogation.”
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Creating the Tone

Itis important at the outset to create an atmosphere that will govern the interrogation. This
is done with several objectives in mind: to make it easy for the subject to talk (and confess); to
establish that you are in control of the questioning; to avoid distractions that allow the subject’s
mind to stray from the matter at hand; and to prevent interruptions that break the continuity
of the narrative description or thought pertaining to the event under investigation.

The importance of the room setting in achieving some of these objectives has already
been described. The manner in which the investigator carries and conducts himself or
herself is another significant factor in creating the tone that will govern the interrogation.
For example, consider the following aspects of an investigator’s behavior and how they may
influence the outcome of an interrogation.

Dress and Appearance

A decently groomed, conservatively dressed investigator creates a businesslike appear-
ance and a first-impression respect that helps to set the tone of the inquiry. On the other
hand, display of police equipment—gun, handcuff, billy club, and the like—is likely to be
counterproductive because of its distractive potential. Similarly, flashy clothing and sloppy
appearance are discouraged because of the credibility problem that they may create.

Diction

One’s manner of speech and choice of words also have influence over the tone of a
conversation. Although good diction is important in many situations, it may be a barrier to
communication if the subject comes from a deprived economic class or a different culture.
This not-uncommon situation calls for a knowledge of street language, current jargon,
and even the argot of professional criminals if the investigator is to understand and be
understood. Often it is advisable to soften the terms and words critical to establishing the
elements of the crime. Thus the subject “went into” rather than “broke and entered” the
apartment. They “took” the television set rather than “stole” it. They are asked “to tell the
truth,” not “to confess.” Employing euphemisms to diminish any harshness that attends the
description of the individual’s action or crime makes it easier for that person to admit it.

Mannerisms

Any distinctive trait or habit of the investigator that may cause the subject’s attention
to become unfocused or his or her mind to wander is to be avoided. Blinking the eyes
or waving the hands excessively, twitching of the mouth or limbs, doodling, pacing the
floor—all are examples of mannerisms that can be counterproductive because they are a
source of distraction during interrogation.

Attitude

It is important to establish at the start of the investigation that your job is to investigate
the complaint. It is as much your job to prove that a subject was not involved as it is to prove
that he or she was. This then is the subject’s opportunity to tell his or her story. If a wrong
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accusation has been made by an accomplice, now is the time to “get the facts out on the table
and clear the matter up.” Open-mindedness, a willingness to be convinced, and a concern
that an innocent person not be unjustly charged are attitudes that should be conveyed by
word and deed. With experience, vicarious or personal, an investigator should be able to
mention cases in which, though it looked bad in the beginning for a subject, the matter was
ended when a little checking established that he or she was telling the truth.

Taking Command of the Situation

An investigator must at all times be in control of the interrogation. It can be lost if the
investigator succumbs to his or her emotions (temper, frustration, etc.), has to grope for
questions to ask, or allows the subject to take over the session by asking questions in place
of answering them. Indeed, it is in just this manner that some subjects are able to ascertain
whether the evidence against them is weak or strong. They may also try to defeat the
purpose by giving unduly long answers or offering extraneous information. An investigator
keeps control not by intimidation (which would be illegal) but rather by “selling” himself
or herself to the subject, being on top of the investigation, and using clear thinking that
keeps the questions and answers focused on the purpose of the interrogation. Utilizing those
factors that are important in creating the tone of the interrogation also helps to establish
the investigator as person who is in command of the situation.

Conducting the Interrogation

Preliminaries

Prior to beginning an interrogation, a few preliminary precautions must be observed.
The first is concerned with the capacity of the subject to understand and respond rationally
to questions. If a subject is intoxicated, under the influence of other drugs, or exhibiting any
abnormal emotional reactions, there is good reason for not commencing (or continuing) the
interrogation. In these circumstances, the advice of a physician may be needed to determine
when, and if, the process may begin (or continue) with assurance that the subject’s responses
will be rational and intelligent.

The second precaution pertains only when the person to be interrogated is a suspect.
Surprisingly, there are those who will respond affirmatively if asked whether they com-
mitted a particular crime. Captain Robert Borkenstein, as the commanding officer of the
Indiana State Police Laboratory—before administering a lie detector test—asked a suspect
who had been transported several hundred miles for the test if he was guilty. The response
was a quick “yes.” Further inquiry by Borkenstein as to why the suspect had not told the
investigators who had been with him all day and questioned him earlier evoked a reply that
is as surprising as it is instructive: “They didn’t ask me.” There are more than a few such
persons who merely need to be presented with an opportunity to admit their guilt at the
outset. Good practice requires that this opportunity be provided for them.

Beginning the Interrogation

After Miranda warnings have been given and the suspect has agreed to be questioned,
the first few inquiries are directed toward establishing that the suspect can remember, is
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in touch with reality, and responds rationally. Questions such as the following can be used
to accomplish this:

*  What is your full name?
*  Where are you now?

e What time is it?

*  Where do you live?

* Do you have a job?

*  What day is it?

*  Where do you work?

* Do you know my name?

* Do you know my occupation?

If the answers to these questions indicate that the suspect knows what is going on,
he or she should (generally) then be informed of the crime about which he or she is to be
questioned, the location and time it happened, and the identity of the victim(s).

The Body of the Interrogation

If a res gestae statement implicating the suspect was uttered by the victim, witness, or
even the suspect, it is appropriate (usually at the beginning) to make use of it during the
interrogation. One may commence by allowing the suspect to offer, without interruption, a
statement of his or her involvement or noninvolvement. Ample opportunity must be given
the suspect to advance any explanation he or she cares to express. The tack to be taken will
vary depending on what has been said and how it squares with the information developed
independently during the investigation. If there is a complete denial of having been in
contact with the victim or of having been at the crime scene, it is important to establish
whether the denial is valid. If a claim is made that there was some previous contact with
the victim or the scene, it is important to ascertain when and under what circumstances.
If the possibility of a prior contact is denied, the suspect is forestalled from later offering
a credible explanation for any evidence—tangible or from an eyewitness—that places him
or her at the scene or in contact with the victim. If in making the denial the suspect fails
to mention any of the following, it is appropriate to inquire further as to:

e His or her whereabouts at the time of the crime;
e Who he or she was with at the time;

*  What he or she was doing at that time;

*  Whether there was anyone who had an opportunity to observe him or
her at that time, and who they are.

These responses must be verified or determined to be inaccurate. If accurate and they
exculpate the suspect, it is appropriate to reevaluate the individual’s “suspect” status at this
point. If inaccurate, however, the suspect should be asked to explain each discrepancy. For a
guilty person this will be difficult to accomplish, and sooner or later it becomes apparent that
there is “evidence available against him or her.” (See Horowitz, Point 2, in Chapter 10.)
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Evaluation of Responses

Throughout the interrogation the manner of response as well as the answers must be
evaluated. A talent for good analytical thinking, an ability to read body language (i.e., to
recognize nonverbal cues), and the knowledge and experience needed to recognize signs
of lying—these provide the means for detecting whether a subject is telling the truth,
stretching it, or lying. The physiological symptoms of lying are known to many because
almost everyone has had the experience of telling a lie. Even for a minor falsehood, some
persons blush, develop sweaty palms, experience an increased heart rate, have trouble
looking the other person in the eye, or display signs of uneasiness such as a twitching
of the cheek or licking of the lips. A major lie exacerbates these symptoms and adds at
least three others:

1. Just as experiencing an intense emotion can give one a “lump in the
throat” so can a lie affect the larynx or “Adam’s apple,” causing it to
move up and down excessively.

2. The carotid arteries in the neck stand out and can be noticed throbbing.

3. The mouth becomes dry, apparently by inhibiting the salivary glands.
To relieve this condition the subject may try to wet the lips, work
cheeks and tongue to produce saliva, or ask for a glass of water.

It hardly requires mention that these symptoms do not constitute legal evidence.
It should also be pointed out that, perhaps with the exception of mouth dryness, these
symptoms to a lesser degree can be caused by nervousness. Because most persons suspected
of a crime and being interrogated about it are likely to be nervous, there is a question as
to the degree of manifestation of the symptoms. With experience, an investigator often
can detect the difference between the signs of “normal” nervousness and those caused by
“guilty knowledge.”

An invitation to take a lie detector (polygraph) test may be appropriate at the point
when these symptoms appear or perhaps after the subject has been caught making contradic-
tory statements that have been pointed out but remain unexplained.

The “Break”

Although not a part of Horowitz’s analysis of why people confess, it is appropriate to
discuss what in police circles is called the break. The symptoms of lying (already described)
may be part of the break, i.c., the point in the interrogation at which the investigator
recognizes that the person is about to confess. Such recognition is the result of experience
but it manifests itself in several ways. Some early signs include the cessation of denial of
involvement in, or commission of, the crime, and the repetition of phrases like “not that
I remember.” Such behavior might be followed by “What if” questions such as “What if
a person didn’t intend to _____ ?” or “What if this is the first time?” or “I have never
been in trouble before; wouldn’t that be taken into consideration?” Other signs consist
of a display of uneasiness: shifting the body in the chair frequently; chain smoking when
otherwise a light smoker; casting the eyes on the floor; and so on. It is at this point that
the individual needs to be shown gently that confession is the way out (recall Horowitz,
Point 5, in Chapter 10).
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Documenting the Interrogation

On the assumption that Horowitzian and Pavlovian principles have been employed
where appropriate and a confession has been made, it is important to document that it was
not obtained as a result of coercion or duress, that it was freely and voluntarily made, and
that it is trustworthy.

Recording the Confession

Perhaps the most suitable means for demonstrating that an interrogation was conducted
using civilized police practices and that the confession is trustworthy and voluntary is to
record the session with a video-sound recorder (tape or digital). Advances in television
equipment (e.g., the camcorder) have made this technologically and financially feasible.

Increasingly more departments are turning to video recordings, and with the advent of
digital recording the capability to utilize the results of an interrogation is increased. Even
seasoned investigators frequently “read into” a statement, making it easy to misinterpret
or even miss a vital clue. Further, a video recording provides a visual recording of body
language and other “subsurface” actions. Review of the recording may make it possible to
determine physical signs when a person is lying, such as avoiding eye contact, touching a
part of his or her face, or hunching his or her shoulders. Even in cases in which a lawyer is
present, who may advise the client not to respond to a certain question, there is likely to be
a body language or other visual clue. This is usually most effective with direct questions,
such as: “Did you kill John Smith?,” “Do you own a firearm?,” and so on.

Often overlooked or ignored are videos made in connection with vehicle stops or
arrests. Most police vehicles are now equipped with visual recording devices for traffic
stops. These may be valuable in preparing for the interrogation.

Another method is to record the interrogation by means of an audio recorder. Both
video and audio must be treated in the same fashion as any other physical evidence, i.e.,
their identification and custody must be considered. In order to introduce such evidence
in court there are additional requirements as to how the recording