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lNepeamoBa

B 1npoMy NMOBiAHMKY yKiIagadi 3i0pajid HaHOIIbII BXHBaHI B
rajy3sx KpUMiHaJIBHOTO IpaBa Ta MPOLECY TEPMIiHM 1 CIIOBOCIO-
JMy4eHHs, pO3’ICHCHHS SKHM HaJaBaB CBPOINCHCHKUI Cya 3 TpaB
JIIONWHU Yy CBOTM MpElEeNCeHTHIM MPaKTUIll B MPOIeCi TIyMadeHHs
noJokeHb KOHBEHIIIT PO 3aXKCT MPaB JIOIUHA 1| OCHOBOIIOIOKHHIX
cB0OO. 3ay1s1 OUIBII 3pYYHOTO BUKOPHUCTAHHS JOBiAHUKA BCi TEp-
MiHH pO3TAIllOBaHi B al(aBITHOMY MOPSIKY.

B niporieci o3HalioMIIeHHS 3 JIOBITHUKOM IPOCHMO 3BEpHYTH yBary
Ha Taki ocobmuBocti. [lo-mrepe, npaktuka €CILJI e BimHOCHO cTa-
JIOI0, @ TOMY TIPH TIIYMAYCHHI Pi3HUX MOHATH YaCTO BUKOPHCTOBYETHCS
O7IHaKOBI a00 TO/IOHI TPaBOBI MO3MIIIi. Y 3B’A3Ky 3 MM B JIOBIJHHU-
Ky MO’KHA TIOMITUTH TEPMiHH, SIKi YACTKOBO 3aMiHIOIOTh OJJUH OJJHOTO
a00 TIpM OMHMCaHHI SKUX BHKOPHCTOBYIOTHCS CXOXKI (DOPMYITIOBAHHSI.
[o-nmpyre, OCHOBHOIO METOIO, SIKy YKJIa/Iadl IOCTABHIIM Iiepe]] COO00
B Iporieci popMyBaHHS JIOBITHHUKA, OyJI0 CTBOPEHHS JIAKOHIYHOTO T1e-
pemiky ¢opmynroBaHb npeneeHTHoi npaktukn €CCIUT 3aums 1 mm-
POKOTO BHUKOPHCTAHHS IPaBO3acTOCYBayaMH y CBOIH MisUTbHOCTI. B
JeSKUX BUIMAIKaX YKIagadi CBITOMO CKOPOUYBAIM TPABOBI MO3HILT
€CIJI 3a51s1 TOTPUMAaHHS YMOB JIAKOHIYHOCTI. B TOM e yac ykiamadi
HaroJIONIYkOTh, IO Uil KPaloro po3yMiHHS CHICHU(IKA TTyMadeHHS
MOJIOKeHb KOHBEHIIIT PO 3aXUCT TIPaB JIOIUHH i OCHOBOIIONIOKHHIX
coOox B mpakTui €CI1JI HeoOXiqHO BUBYATH MTOBHI CyI0BI PillICHHS.
3am1s1 BOTO MICTIST KOXKHOTO TIIYMAueHHsT HATA€ThCsl Ha3Ba Ta HOMEP
pillieHHs], 3 IKUM JOILTBHO Oyzie o3HaiomuTHCh. [lo-Tpere, ECILI ya-
CTO BUKOPHCTOBYE OJTHAKOBI TIPABOBI MO3MIIIi B PI3HUX CrpaBax. Tomy,
341151 YHUKHEHHS TIePEOOTSKEHHS TOBITHUKA YKIIa1adi B KOXKHOMY BH-
MaJIKy TIOCHJIAIOTHCS JIMIIIE Ha OJTHE PIIICHHS, SIKE MICTUTh BiJITOBIJHY
paBoBy no3wuiLio. [To-ueTBepre, nanexo He Bei mpaBosi mo3utii €CI1II
MO)KHA 3MEHIIIUTH J0 00CSTY IEKUTBKOX PEUeHB IS TOTO, MI00 Tpes-
CTaBHUTH iX y JOBiTHHKY. Y 3B’A3Ky 3 IIMM yKJIaJadi HaroJoIIylOTh,
IO JTaHWH TOBITHUK HAJa€ JIMIIIE 3arajbHe PO3YMIHHS MpeleIeHTHOT
npaktuku €CI1J] ta He 3aMiHsge cOO0r0 HEOOXiTHICTh BUBYCHHSI 1HITINX
JOKEpeJI, B SIKUX I1i Ta iHINI MUTAHHS PO3KPHBAKOTHCS OLTBIII ITOBHO.

Crcok pxepen, siki Oyny BUKOPHCTaHI IPH MiATOTOBI JOBia-
HHKa, HAJAETHCS B KIHI.
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AlleKBaTHU# Yac i MOXKJINBOCTI, HEOOXiaHI AJIA MiArOTOBKHU
CBOT0 3aXHCTY — IIiITOTOBKA 3aXUCTY IO CYTi TOJIOBHUX OOBUHYBa-
YeHb MOXKE BKJIFOUATH TIPOBEJICHHS 3 Oro OOKY BCIX «HEOOX1JTHUX
3axo/iB». OOBHHYBau€HUN TOBUHEH MAaTH MOXIIMBICTH OPTaHi3y-
BaTH CBIM 3aXUCT HAJIC)KHUM YHHOM 1 03 MEPEeIIKo/l MOXKIIUBOCTI
BUKJIACTH CYIy, SIKHH pO3MIsAJae CIpaBy, BCl HEOOXiJAHI apryMeH-
TH 3aXHCTY 1 TAKIM YMHOM BIUIMHYTH Ha PE3yJbTaT MPOBaKCHHS
(Kan nporu ABcTpii, 3asiBa 9300/81); nutaHHs aieKBaTHOCTI Yyacy
Ta 3ac001B, HAIAHUX OOBUHYBAYCHOMY, TOBUHHO OIIHFOBATHUCS 3 OT-
Ty Ha 0OCTaBUHU KOXKHOT KOHKpeTHOI cripaBu (BepeHOB mpoTH
VYkpainum, 3asiBa 20372/11).

Be3croponHicTh — 3a3Bu4aii 6€3CTOPOHHICTh BU3HAYAETHCS SIK
BIJICYTHICTh YIepe/DKCHHs a00 Harepel CKIaJleHOi TyMKU 1 MOXe
ouiHtoBatuch y pisHuii crocid (Kinpiany nmporu Kinpy, 3asBa
73797/01).

Be3cTopoHHICTH cy1y — HasSBHICTH O€3CTOPOHHOCTI Ma€ BU3HA-
YaTUCs 3a JIONIOMOTOI0 Cy0’ €KTHBHOTO Ta 00’ €KTHBHOTO KPHUTEPIIB.
3a cy0’€KTHBHUM KPUTEPIEM OIIHIOETHCS O0COOUCTE TMEPEKOHAHHS
Ta TOBE/IHKa KOHKPETHOTO CYUIi, TOOTO YW BHUSBISB CyHJs YIie-
pemkeHicTh a00 0e3CTOPOHHICTh y JaHiil crpasi. BigmoBigHo 10
00’€EKTHBHOTO KPHUTEPII0 BU3HAYAETHCS, CEPel IHIIIUX aCIeKTIB, UM
3a0e3meuyBaB Cyll sIK TaKHd Ta HOro CKIIaJ BiJICYTHICTb OyIb-SKHUX
CYMHIBIB y #ioro 6e3ctopoHHOCTI. OcoOucTa OE3CTOPOHHICTE CYIY
MIPE3yMY€ThCSI, IIOKU HE HAJIAHO TOKA3iB MPOTHIICKHOTO. ToOTO mpH
BH3HAYCHHI HAsSBHOCTI Y BIANOBIJHIA CHpaBi 3aKOHHUX ITiJICTaB
CYMHIBaTucsi B 6€3CTOPOHHOCTI MIEBHOT'O CYyJ1i MO3UIIisi 0cOOH, PO
SIKy MIEThCS, Ma€ BaKJIMBE, ajic HE BUpIMIaJbHE 3HAYCHHS. Bupi-
[IajgbHE 3HAYCHHS MPU [BOMY MaTUME MOMIIUBICTh BBaXKATH TaKi
CYMHIBH 00’ €KTHBHO 0OTpyHTOBaHMMH (MUpOHeHKO i MapTeHKko
nporu Ykpainu, 3asaBa 4785/02).

BaxauBi i nocTaTHi NpUYUHU YTPUMaHHS NI/l BAPTOIO0 — BU-
IpaBaaHHs OyIb-SIKOTO MEepPioAy YTPUMAHHS ITiJ] BAPTOIO0, HE3aJIeK-
HO BiJI HOTO TPHUBAJIOCTI, Ma€ OyTH MEPEKOHINBO MPOIEMOHCTPOBA-
HUM OpraHaMu Biaju. BunpaBnanss, ski Oy/iu BU3HAHI TAKHMHU, 1110
MICTSITh «BaYJIUBI» 1 «JIOCTATHI» MPUYUHU (HA JIOATOK JI0 iCHYBaH-
Hs OOIpYHTOBaHO1 Mi03pH) B IpeueaeHTHoMy npaBi Cyny BKIIIO-
YaJid Taki oOIpyHTYBaHHs, SIK HEOE3MeKy BTedi, pU3UK 3/1iHCHCHHS
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THCKY Ha CBiIKIB 200 3MiHH PEYOBUX J0Ka3iB, pU3UK 3MOBH, PH3HUK
MTOBTOPHOTO 3IiHICHEHHS TPABONOPYIICHHS, PH3HUK CIIPHYMHECHHS
rpoMaJIChKoro 0e3naay i HeoOXinHICTh 3axucTy 3arpumanoro (Kpu-
B0JIANOBA NMPOTHU YKpaiHu, 3asia 5406/07).

Binkpuricth cynoBoro posrisiny (oomesicenns) — 3a CTaTTEIO
6 KouBeHIil 1HOAI MOYKE BHUABUTHUCS HEOOXITHUM OOMEXUTH Bif-
KPHUTICTh 1 MyOiuHICTh mpolecy ISt TOro, 1100, HANPUKIAJ, 3a-
0e3rneynTr OE3MeKy CBIJKIB UM HEPO3TOJIOIMICHHS BIIOMOCTEH Tpo
HUX a00 CIPUATH BUIBHOMY O0MiHY iH(OpMAIIi€I0 Ta JyMKaMU IpH
3aificHeHHI cymounHCTBa. Cyl TaKoXK 3ayBakye, IO, HE3BAKAIOUH
HAa CyIyTHI po61eMu O6e3NeKH y 3BUYaiiHOMy KpUMiHAIBHOMY IIPO-
1eci, sIKUi, 3BiCHO, MOXE CTOCYBATHCSI HEOE3MEYHUX 3JI0YMHIIIB, iC-
HYy€ BHUCOKHH PiBEHb CHOMAIBAaHb HA MIACHICTH TAKOTO CYJOUYMHCTBA.
Kpim Toro, xoua npodiemu OE3MeKH 1 € 3arajibHO PUCOI0 0araThox
KPUMiHAJIBHUX MPOIECIB, BOHHU PiJIKO BUMIPABAOBYIOTh HEJOMYIIICH-
HsI TPOMAJICBKOCTI Ha Cy/0Bi 3acimanHs. Cy/l TaKoXX HAroJIOIIye Ha
Ba)XJIMBOCTI BiIKPHTOTO CYIOBOTO PO3IISLYy KPUMIHAJIBHOI CIIpaBH
B Cy/i TepIIoi IHCTaHIIIi, OCKIJIBKH PO3IJISII CIIPABHU IO CYTi arens-
HiHHUM cygioM € oOMexxeHuM. OTKe, HaBiTh SIKIIO PO3IVIS CIIPABH
B amnelsIiiHOMY TOPSAAKY Oy/ie BITKPUTHM, I1€ HE0OOB I3KOBO KOM-
MEHCY€ Ty HEJOCTAaTHICTh IMIACHOCTI, SIKa MaJja MicCIle MiJ Jac po3-
sy crnpaBu B cyai nepiioi incTanmii (larin mporun Ykpainm,
3asiBa 20437/05).

BinmoBa Bin mpaBa Ha mpaBoBYy JA0MOMOTY — JIJIsl TOTO, 100
Binnosinatu KoHBeHIIi1, BiIMOBa BiJl TAKOTO MTpaBa Ma€ HAJAaBaTHCS
Yy HEJIBO3HAYHHUH CITOCIO Ta CYNPOBOKYBATHCS MiHIMATbHUMHU Ta-
panTismMH, criBMipHUMH 11 3HauymocTi (TuxoHoB npoTn Ykpainu,
3asBa 17969/09); BiaMoBa BiJ rapanToBaHuX KOHBEHIIIEO MIpaB y
Till Mipi, B AKiii BOHA JO3BOJIIETHCS, HE TOBUHHA CYNEPEYUTH KO-
HOMY Ba)JIMBOMY CYCITIJIBHOMY 1HTEpecy, Mae OyTH BCTaHOBIICHA
y cmocib, 1o He JOMYyCKAe ABO3HAYHOCTI, TA CYMPOBOMXKYBATUCS
MiHIMAJIBHUMU TapaHTIsSIMH, CITIBMIPHUMH 3 BaYKJIMBICTIO TaKOi BiJl-
MoBu. KpiM TOro, mepen THM, sIK BBAKaTH OOBHHYBAUYECHOTO TAKUM,
0 BiIMOBHBCS BiJl BRXKJIMBOTO TpaBa 3a crarreto 6 Koneenuii, 3
OISy Ha HETIPsIMI 0O3HAKHM HOTO MOBEIIHKH CIIiJ] TEPEKOHATHCS, 1110
BiH MIT pO3yMHO ITepeI0aYnTH HACIIIKK CBO€ET TIOBeMiHKY (€ poxiHa
npotH Ykpainu, 3aasa 12167/04); mpaBo MaTH 3aXMCHHUKA € OCHO-
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BOIIOJIOKHUM ITPABOM CE€pE THX, IO CTAHOBJIATH NOHATTSA CIIPaBEI-
JIUBOTO Cy/y Ta 3a0e3nevyeHHs] e(eKTUBHOCTI PEIITH TapaHTid, BU-
KJIaJeHuX y ctarTi 6 KoHBeHIlii, 10 € CKpaBUM MPUKIIAJI0M MpaB,
SIKI BUMAraroTh OCOOJMBOTO 3aXMCTy HOPMH «CBIJIOMOT Ta PO3yM-
HOT BiIMOBW», BCTaHOBJIEHOI NpakTuKoo Cyny (CapaH4oB nNpoTu
Ykpainu, 3asiBa 2308/06).

BignoBinanbHicTs qep:kaBu 3a Mpe310MOBaHy CMEPTH — SKIIO
Cyn BCTaHOBUTH JJOBEICHUM 11032 OYIb-IKHM PO3YMHHUM CyMHIBOM,
10 3HHUKIY 0co0y Tpeba BBaykaTu 3aru0JI0I0 BHACITIIOK HEBU3HA-
HOTO 3aTpUMaHHS TPEJICTABHUKAMH JICP’KaBH, TO BIAMOBIAAIBHICT
MoKJIaaeThesl Ha Hei. OCKUIbKM Taka 0OCTaBUHA Yy OTHOMY BHU-
MajKy He Moxke OyTH BHU3HAHA OJIHIEIO 3 IMIJICTaB, MEPEPaXOBAHUX
y crarti 2 § 2 Konsenuii, Cyn Bu3Hae aep:kaBy BiJIOBiAaIbHOIO
3a MPEe3IOMOBaHy 3arubelib 3HUKII0T 0coOn (AKAeHi3 i iHmIi mpoTu
Typeuunnu, 3asaBa 23954/94).

BinnoBigni i mocrarHi miacraBu Ui TPpUMAaHHS 0COOM Mij
BAPTOI0 — HAI[IOHAJBHI CY/I0BI OPraHy MOBUHHI JOCHIUTH yci (ak-
TH 32 1 POTH iICHYBaHHS PEANBHOTO CYCIUIBHOTO THTEpECY, KU, 38
HAJIC)KHOTO BpaxXyBaHHs MPUHIUITY IPE3yMIILi] HEBUHYBATOCTi, BU-
MIPaBJIOBYE BIACTYIT BiJl BAMOT'M 3a0€3TICUCHHS TIOBATH JI0 0COOMCTOT
cBOOOH, 1 BUKIIACTH L1l MiPKYBaHHS y CBOIX PIIIEHHSIX, IKHMU BOHU
BIJIMOBJISIFOTh Y 3aJIOBOJICHHI KJIOTIOTAHHS MPO 3BUTBHEHHS. AJDKe
3TiHO 3 APYroo uyacTuHOIO MyHKTY 3 crarti 5 KonseHtii ocoOy,
00BHHYBaYeHY y MPaBOMOPYIIIEHH], Ma€ OyTH 3BIJTILHEHO JI0 CYJI0BO-
r0 pO3MIsAY, SKIIO JiepXKaBa He JJOBee iCHYBaHHS «BiAMOBIIHHX 1
JIOCTaTHIX» MiZCTaB JJIs MONAIBIIOr0 TPUMaHHS 11 i BapToro (bo-
POTIOK poTH YKpainu, 3asaBa 33579/04).

BnacTuBocTi 3aK0HY — 3aKOH Ma€e OyTH JOCTYITHUM JUIS 3alli-
KaBJICHUX 0Ci0 Ta cOPMYIBOBAHUM 3 JOCTaTHHOIO TOUHICTIO IS
TOTO, 00 HAJIATH TM MOXKITUBICTH PETYIIFOBATH CBOIO TIOBEIIHKY a0H
OyTH 3AaTHUMHU — 32 TOTPEOH, 32 BiIIOBIAHOT KOHCYNbTALlll — Tepe-
0aJaTH TIEX MipOIo, IO € PO3YMHOIO 32 BIJMOBITHIX 00CTaBUH, Ha-
CIIIIKH, SIKI MOXe MOTSITHYTH 3a co00t0 Horo 1ist (BepeHuos nmporu
Ykpainm, 3asiBa Ne 20372/11).

BmoTuBOBaHiCTH CyTOBUX PillleHb — X04a CyJI HE MyCUTh HaJla-
BaTH BIAMOBIIb Ha KOXKHE MOPYIICHE MUTAHHSI, POTE 3 PIIIICHHS Ma€e
OyTH SICHO 3pO3yMiJIo, II0 TOJOBHI MPOOIeMH, MOPYIICH y JaHii
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cripaBi, Oyniu BUBYEHI 1 Oyia HaJJaHa KOHKPETHA 1 4iTKa BiJIMOBiIb Ha
apryMEeHTH, sIKi € BUPIIIATBHUMU JIJIsl BUpilmeHHs cripasu (Mopeii-
pa @eppeiipa nporu IopryraJii (Ne2), 3aaBa 19867/12); xpim
TOTO, Y CIIpaBax, SKi CTOCYIOTHCSI BTPYYaHHsI B TIpaBa, FapaHTOBaHI
Kousenuieto, Cyn nparie BCTaHOBUTH, UH € TiJICTABH, sIKi 3a3Haue-
Hi B PINICHHAX HAIlIOHAJLHUX CY/IB, aBTOMAaTUYHUMHU ab0 cTepeo-
tunumu (Mopeiipa ®@eppeiipa nporu IopryraJii (Ne2), 3asiBa
19867/12); siK miICYMOK, TUTAHHS, SIKE CTOCYEThCS BICYTHOCTI 00-
IPYHTYBaHHS CyIOBHX pillleHb BiAMOBITHO 10 cTarTi 6§ 1 KonBeHtii,
SIK TIPABUIIO, BUHUKAE, KOJIM HAI[IOHAIBHI CYJIH ITHOPYIOTh KOHKPET-
HUH, JOPEUHUH 1 BaXXJIMBUH apryMEHT, IOBiIOMJICHUH 3asBHUKOM
(Heunnopyk i Monkano nporn Ykpainu, 3assa 42310/04).

BrpyuanHsi, HeoOXiiHe y JeMOKPATHYHOMY CYCHiIbCTBI —
BTPYYaHHS BiJIIIOBIJIa€ HAraJbHINA CyCIIIbHIA MOTpedi, TOOTO BOHO
€ IPONOPLIHUM TepeciinyBaHiil 3akonHil MeTi (Kamen3ina npo-
T HiMeuuunu, 3asBa 21353/93); 3’scoByrouu, 4u OyJI0 BTpyYaHHS
HEOOX1THUM y JEeMOKpaTHYHOMY cycminbeTBi, Cyn Oepe 10 yBaru
TIEBHY CBOOOJTY PO3CYILY, SIKOO BOJIOJIIOTH JOTOBIpHI feprkaBu. «He-
00XiJIHEe» y IIbOMY KOHTEKCTI HE Ma€ THYYKOCTi TaKUX BHCIIOBIB 5K
KOpHCHI, po3yMHi a00 OaxaHi, ajie nepeadauae iCHyBaHHS Haralb-
HOI colliaIbHOT OTpedu BTpy4aHHs B MUTaHHSI. OOMEXEHHS IpaBa
B paMkax KoHBeHIIiT He MOKHA pO3DIIAIATH SIK HEOOXiTHE Y JAeMO-
KpaTUYHOMY CYCIIiJIbCTBI, — JIBOMa O3HAKAMHU SIKOTO € TOJIEPaHT-
HICTh Ta MIUPOTA TOIVISNIB, SIKIIO TiIJBKH, KPIM IHIIIOrO, BOHA HE
€ TPOTOPLIHHOI TepectilyBaHiii 3akoHOM MeTi ([JaxaeH nporu
Cnoayuenoro KopoJiBcrBa, 3asiBa 7525/76).

TI'apaHTii npoTH THCKY Ha CyJl — HE3aJEXKHICTh CyJy BUMa-
rae, abu YKOJICH 3 CYJJIiB HE 3a3HaBaB HEHAJIC)KHOTO 30BHINIHBO-
r0 YU BHYTPILIHBOTO (BIJHOCHO CYAJIBCHKOT'O KOPIIYCYy) BILTH-
By. BHyTpilIHsS He3anexHICTh Cyldy BUMarae, abu Cyali He OT-
pUMYBaIH JKOJHUX BKa3iBOK 4M THCKYy 3 00Ky Kojer abo ocio,
SIKI HQTUICHI aIMiHICTPATHBHUMH MOBHOBAXXCHHSIMHU BCEPEIHHI
Cyay, TaKuX sK, HallpUKJIAJ, ToJIoBa cyay abo onHi€l 3 cyqoBHUX
nmanat. BiZICyTHICTh AOCTATHIX TapaHTiH, sKi 3axuIianu 0 He3a-
JIeKHICTh CYAJIB BCEPENUHI CYAiBCHKOIO KOPMYCY, i, 30Kpema,
CTOCOBHO KepiBHHUITBA, MOXe 3MycuTr Cyx IiHTH BUCHOBKY, IO
CYMHIBH 3asiBHHKAa Yy HE3aJIe)KHOCTI 1 HEYNEepPeIKEHOCTI Cyay €
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00’extuBHO Bunpasganumu (Iapaos-Tkanuny nporu Xopsa-
Tii, 3asBa 24810/06).

TlapanTis SBKM 10 cy1y — KOXKEH 3aTprUMaHuil a00 OMilIeHU i
1] BapTy BIAMIOBIIHO J0 MIAMYHKTY “c” myHKTY 1 cT. 5 KoHBeHil
HEeraHO JIOCTaBJISIETHCS 10 CyAi abo /10 iHIIoi mocagoBoi ocodw,
HAJJICHOT, 3TIJTHO 13 3aKOHOM, CYJOBOKO BJIaJIOF0, 1 Mae MpaBo Ha
CYIIOBHH O3S/ IPOTATOM PO3YMHOT'O TEpMiHy a00 Ha 3BUTbHEHHS
JI0 cymy. 3BUIbHEHHSI MOke OyTH OOyMOBJICHE HaJlaHHSIM TapaHTii
siBKH 710 cyny (Mepaoumsuii nporu I'pysii, 3asiBa 72508/13).

JoctynHicTh i mependauyBaHicTh 3aK0oHY — oco0a IMOBHHHA
3HATH 13 TEKCTY BIJMOBIAHOTO TOJIOKEHHS Ta, Y Pa3i HEOOX1THOCTI,
3a JIONIOMOTOI0 HOTO TIyMadeHHsI CyJaMH, sIKi Jii Ta Oe3MisuTbHICTh
MPHU3BOASATH 10 KPUMiHANBHOT BIAMOBIAAIBHOCTI Ta SIKE MOKAPaHHS
Oyzle IPU3HAYCHO 3a JIit0 Ta/a0b0 Oe3MisUIBHICTD, MPO SKY HIEThCS.
Binbmr Toro, 3akoH BiAMOBiZaTUME BUMO31 «IepeadavyyBaHOCTIY,
HAaBITh SIKIIO 0CO0a Ma€ 3BEPHYTHUCS 32 BIAMOBIIHOK FOPUIMYHOIO
KOHCYJIBTAII€I0 IS TOTO, 1100 OLIHUTH, Y Till Mipi, IO € PO3yM-
HOIO 32 WX OOCTABHH, HACIIJIKH, JIO SKUX MOXE MPU3BECTH IS JTisI
(Bepennos nporu Ykpainu, 3asia 20372/11).

Excrpaaunin (oomedicennst) — pillieHHs! JepKaBU-yIaCHHUIII TTPO
BU/Iauy MOXE CTaTu MOpymeHHsM cTaTTi 3 KoHBeHIil, 1 BHACTIOK
[HOTO TIOTSTHYTH BIJMOBIIAIBHICTh JepKaBH BinmoBinHo 710 KoH-
BEHIIi1, SIKIIO OyJM BaroMi miJCTaBH BBAXKaTH, 110 «BUIaHa 0c00a»
3IIITOBXHETHCS 3 PEAIbHUM PU3MKOM OYTH IMiJJIAHOK KaTyBaHHIO
a00 HEmOCHKOMY a00 MPUHIKYIOUHUM TiHICTh MOBOIKEHHIO 200
MMOKapaHHIO B KpaiHi, 0 BUMarae ioro ekcrpanuiiii. 11{o0 Bu3Ha-
YUTH TaKy BiAMOBIJAIBHICTh HEOOX1JHO OI[IHUTH YMOBH B IIil Kpai-
Hi 3icTaBisiFouM 1X 3 BuMoramu ctarti 3 Konsennii (CopiHr npoTu
Cnonyuenoro KopoJiBersa, 3asiBa 14038/88); 3a oOcTaBuH, Koiu
ICHYIOTB JIOCTATHI IiJICTABU BBAYKATH, 10 3a3Ha4eHa ocoba y pasi ii
eKCTpaauilii MoXke OyTH 3aCylXKeHa JI0 CMEPTHOI KapH y puiMaro-
qiii kpaiHi, crarTs 2 KonBeHiii nepedauae 30008’ 13aHHS HE BHJIa-
Batu 0coly. Kpim Toro, sSIKIo AepkaBa, 10 BUAA€E 0co0y, CBITOMO
mijyae 1 TAKOMY BHCOKOMY PH3HMKY BTPATH XKHTTS, SKHH € Maike
HEBIZIBOPOTHUM, TaKy EKCTPAIUII0 MOXHA BBAXKATH «YMHCHUM
MMO30aBIICHHSIM JKUTTS», sIKe 3a00poHsEThes cTarTero 2 KoHBeHIil
(Kao0ys10B npoTtn Ykpainu, 3asisa 41015/04).
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EdexTnBHa cynoBa cucteMa — 0cOOH, BIIMOBIIabHI 3a MPOBE-
JICHHSI CIIIJICTBA, MAIOTh OyTH HE3aJIeXHI Bi/I THX, SIKi IPUUYETHI J10
TIOJTiHA, STKI pO3CITiTyIOThCS. Ma€eThes Ha yBasi iepapxiuHa a0o iHCTH-
TyLilHa HE3aJIeKHICTh, a TAKOXK MPaKTHYHa He3alexHICTb. (Ceprii
leBuenko npotu Ykpainu, 3asiBa 32478/02).

EdexTuBHa cynoBa cucrema (0006 ’430k depowcasu) — HE Tie-
pendadae 00OOB’SI3KOBOI BUMOTH IOPYITUTH KPHUMiHAJIBHE MPOBa-
JOKEHHS Y KOXKHIH crpaBi 1 MOxke OyTH JOTpUMaHHIA, SIKIIO KepTBaM
JIOCTYIIHI IIUBUTBHI, aIMIHICTpaTHBHI 200 HABITh AUCIUIUTIHAPHI 3a-
COOM 3axXHCTY, Y TOMY BUIIAJIKY, SIKIIO MTOPYIICHHS IIpaBa Ha JKUTTS
a00 (i3MYHy HETOTOPKAHHICTh CIPHUMHEHO He HaBMucHO (Cepriid
[leBuenko npoTu Ykpainu, 3asaBa 32478/02).

EdexTuBHa yyacTb y KpUMiHAJLHOMY NPOBA/KeHHI — B ac-
nekti crarti 6 KonBeHuii, mpaBo 0OBHHYBau€HOTO Ha e(heKTUBHY
Y4acTh Yy KpUMiHAJIBHOMY MPOBAJPKEHHI TOJISITaE HE JIUIIC B MpaBi
OCTaHHBOTO OyTH IMPUCYTHIM y CYIOBOMY 3aciiaHHi, ajie i y mpasi
49yTH, OYyTH TIOYYTHM 1 CIiIKYBaTH 3a Xoa0oM po3risiny (S.C. mpotu
Cnoayuenoro KopoJiscrBa, 3asaBa 60958/00).

EdexTuBHe po3ciigyBaHHs — Mae B TPUHIMIN TNPU3BECTH
JI0 BCTAHOBJIEHHA (DAaKTiB y CHpaBi Ta BCTAHOBJIECHHS 1 MOKapaHHS
BUHHUX 0cCi0. Ile He € 00OB’S3KOM JOCSATHEHHS pe3yibTary, aje
000B’A3KOM BXKHUTTA 3ax0/iB. Jlep>kaBHI OpraHd MOBHHHI BXKHUBaTH
YCiX PO3yMHHUX 1 JJOCTYIHHUX iM 3aXO[iB sl 30€peIKEHHS JTOKA3iB,
IO CTOCYIOTHCS TOIii, BKIIIOUAIOUH ITOKA3aHHS CBiJIKiB, BUCHOBKH
CYIIOBHX EKCIIEPTH3 TOIIO. By/b-sKi HEMOMIKK PO3CIiIyBaHHS, SKi
MiAPUBAIOTH HOTO 3MATHICTH IO BCTAHOBIICHHS IPUYHH 3aIO/iSTHHSI
YIIKOJDKEHb 200 BHHHHUX 0Ci0, CTaBIATH IiJ] CYMHIB JOTPHUMAaHHS
[BOTO CTAHIAPTY Ta BUMOT OIEPATUBHOCTI i PO3YMHOT IIBUIKOCTI,
SIK1 TAKOXK Mepe0avyaroThes y 1IboMy KOHTEKCTi. (EBreH IleTpenko
npotu Ykpainm, 3asBa 55749/08); Cyn Harasmye, mo st Toro, moo
PO3CIiTyBaHHS MOIJIO BBA)KAaTHCS €(DEKTHBHUM, BOHO Ma€ MpHU3BeE-
CTH JI0 BCTAHOBJICHHS 1 TIOKapaHHsl BUHHKUX 0cCi0. [{e He € 000B’s13-
KOM JIOCSTHEHHS pe3ylbTaTy, ane € 0OOB’S3KOM BXKHTTS 3aXOIiB.
Po3cnimyBanHsl, sike POBOAMUTHCS OE3CTOPOHHIM OPraHOM BIIAIIH,
Ta sIKe € MBUAKUM, PETEIFHUM Ta BIAKPUTHM JUIS POIUYIB ITOMEp-
noi ocobu, mae BBaxkarucs edektuBHUM (Hymak nporu YKpainu,
3asiBa 44529/09); opranu Iep>kaBHOI BJaJld MIOBUHHI OyJId BKUTH
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BCIX 3aXOJ[iB JJIsl OTPUMaHHS JI0Ka3iB, SKi CTOCYIOThCs cripaBu. He-
JIOJTIKH Y PO3CITiTyBaHHI, SIK1 MJIPUBAOTH HOTO 3/1aTHICTh BCTAHOBH-
TH NIPUYHHY CMEPTi 200 BUHHUX 0C10, MOXKYTh CYNIEPEUUTH TAaKOMY
craugapty (MypaBcbka npoTu YKpainu, 3asia 249/03).

EdexTuBHe po3cilifyBaHHsSI NMOTaHOr0 IMOBOJKeHHS (03Ha-
Ka) — KOJIM BCS YW 3HAYHA YacTHHA iH()OpMAIil CTOCOBHO MO, TPO
SIKi WAEThCs, BijoMa BUHATKOBO OpraHaM BIIAJH — SK 1€ Ma€ MicClie
y CHpaBi MOJ0 YB’SI3HEHUX OCi0, sIKi epeOyBaroTh il KOHTPOJIEM
OpTaHiB BIAAHU, — 1 KOJIM Yy TaKUX 0Ci0 MiJ 9ac iIXHbOTO yB’SI3HEHHS
3’SIBIISIFOTHCS TUIECHI YIIKOJDKCHHS, [Ie TIOPOJIKYE BIAMOBIIHI 00-
rpyHTOBaHi npe3ymnuii axty. [Ipu 1ipoMy TsTap 10BEACHHS MOXKHA
BBa)KaTH IMMOKJIAJICHAM Ha OpPTaHM BJIAJH, aJKe caMe BOHH MalOTh
HAJIaTH 33]10BiJIbHI Ta MepekonnuBi noscuenns (Heunnopyk i Mon-
KaJI0o NpoTH YKpainm, 3asiBa Ne 42310/04).

EdexTuBHuii 3acié npasoBoro 3axucry (nowammsa) — Cyn
MTOBTOPIOE, 1[0 3aCi0 € «e(HEKTUBHUMY, SKIIO BIH MOXe OyTH BH-
KOPUCTaHUK abo NJIsl MPUCKOPEHHS BUHECEHHS CYJOM DillleHHS y
cripaBi, a00 i 3a0e3eueHHs 3asBHUKA BiIIOBITHUM BiIIIKOTY-
BaHHSM 3a 3aTPHUMKY, sika Bxe gonyuieHa (Kyniaa nporu IMoabmi,
3asBa 30210/96); cyn Haraaye, IO MOHATTS €(EKTUBHOTO 3aX0Iy
MIPaBOBOIO 3aXHUCTy MO0 TBEPKEHb PO JKOPCTOKE MOBOIKEHHS
TaKOX TATHE 32 cO0010 e(eKTUBHHUH OCTYyI OCOOH, sika Tojaja
cKapry, 1o npouenypu ciiactsa (bapumesa nporu Ykpainu, 3a-
sia 9505/12).

EdexTuBHuii 3acié npasoro 3axucry (o3waku) — Uil TOTO,
mo0 Bignosinatu BumMoram ctarti 13 KonBenilii, 3acobu ropuand-
HOTO 3aXMCTy MOBHHHI OyTH €(EeKTUBHUMHU SK y Teopil, Tak i Ha
MPaKTHIll, 30KpeMa OpPTraHW JIePIKaBHOI BIald JEp’KaBU-BIIIOBI-
Jada CBOIMHU JisiMU 200 Oe3[isUIbHICTIO HE TIOBUHHI HEBUIPABAAHO
Ta HEOOTPYHTOBAHO MEPEIIKOKATH iXHHOMY BUKOPUCTAHHIO (AK-
coii npotu Typeuuunu, 3asgBa 21987/93); iHmmMu croBamu, JIst
TOTO, 00 OyTH e(PEKTUBHKM, 3aCi0 FOPUIMYHOTO 3aXUCTY Ma€ OyTH
HE3aJIeKHUM Bil Oyab-sKOT AUCKpELiitHOl il JepikaBHUX OpraHiB
BIaau; OyTH Oe3mocepeHbo JOCTYITHUM ISl THX, KOTO BiH CTOCY-
etbes (lypenka nporu Ykpainu, 3asaBa 61406/00); cipoMoxHIM
3armo0irTH BAHUKHEHHIO 200 MPOIOBKEHHIO CTBEPIXKYBAHOTO TIOPY-
IIeHHS 44 3a0€3MeYnTH Halle)KHE BIAIIKOAYBaHHS 3a Oyab-siKe I1o-
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pylIeHHs], ke Bxke Mano micue (BinTman nporu Ykpainu, 3asaBa
28403/05); npocTe MpU3HAYCHHS HAIlIOHAILHUMH OpTaHaAMH 3aXHUC-
HUKAa HE TapaHTye e(peKTUBHY NHpaBoBy gomnomory (JlyuaHinoBa
nporu Ykpainu, 3asia 16347/02).

7KuT1i10 — TOHATTS «KUTIIOM, BKUTE y 1. 1 cT. 8§ KoHBeHIii, 0xo-
TUTIOE HE JINTIIE KUTIIO IPUBATHOI ocobu. Bin Haromomrye, mo y crT. 8
Kousenuii ¢paniry3pkor0 MoBo0 MOHSITTS «domiciley mae mupie
3HAYEHHS, HIK MOHATTS «home», 1 MOXe OXOILTFOBATH, HAPUKIIA/,
MIPUMILIEHHS, TPU3HAYCHI s 3alHATTS MiIPUEMHULIBKOIO TislTb-
HICTIO. BiAMOBIAHO, MOHATTS <GKUTIO» Ma€ TIYMAUUTHCh K TakKe,
10 03HAYA€ TAKOXK 3apeecTpoBaHi 0¢ich KOMIaHii, BTACHUKOM SKOT
€ MpUBaTHa 0c00a, Ta O(icH PUINIHOT 0cOOH, BiTIT UM 1HII TPH-
MIIIeHHS sl 3alHATTA MiANTPUEMHHUIBKOIO JisuibHICTIO (Byk npo-
T Himeuunnmu, 3asBa 41604/98).

7Koane cBaBijibHe yTPUMAaHHS HIKOJIM He MOKe BBaKATHCH
3akoHHUM — Cyj1 Haraye, Mo npeaMeTom ta Metoro 1. 1 ct. 5 Kon-
BeHIIi1, sKa € lex generalis mo BigHOMmIEHH!O 110 11. 4 cT. 5 KoHBeH1ii,
€ TapaHTyBaTH, 1[0 HIKOTO He MOXXe OyTH 1M030aBJIeHO BOJII Y CBa-
BIJIBHMI CIIOC10, TAKUM YMHOM, HE3aJIESKHO BiJI BiIIMOBIIHOCTI HAITi-
OHAIEHOMY TIPaBY <OKOIHE CBAaBUIbHE YTPUMAHHS HIKOJIU HE MOXKE
BBakaTucs 3akoHHUM» (BinTepBepn nporu Hinepnanais, 3asiBa
6301/73).

/KopcToke nmoBojKeHHsI — y Pasi AOCSTHEHHS NEBHOTO MiHi-
MaJIBHOTO PIBHS YKOPCTOKOCTI O IIHKA I[LOTO MIHIMYMY € BIJIHOC-
HOIO 1 3QJICKUTH BiJ yCiX 0OCTaBHH CIPaBH, TAKUX SK TPUBAIICTbH
MTOBOJKCHHS, HOTO (hi3MYHI Ta IMCUX1YHI HACTIJIKY, a B JCSIKUX BU-
MaJIkaX MAalOTh BPAXOBYBATHCSA TAKOX CTaTh, BIK 1 CTaH 30POB’s
norepriiioro. o crocyeThbes mo36aBiieHOi cBOOON 0CO0H, 3aCTO-
CyBaHHS (hi3UUHOI CHITH, HEOOXiHICTh sIKOi HE Oy1a CyBOpPO 3yMOB-
JieHa i BJIACHOIO TIOBEJIHKOI, MIPHHUKYE JIFOJICHKY T1HICTH Ta IO
CYTi € MOpYILIEHHSM IpaBa, TapaHToBaHOro crarteto 3 KonBeHuii
(Esren Ilerpenko nporu Ykpainu, 3asisa 55749/08).

3aKoH — MOHSATTS, IO OXOIUTIOE SIK 3aKOHM, TaK 1 MPEIeIeHTH.
Binnosinao, Cy/1 3aBKa1 pO3YMIB TEPMIH «3aKOH» Yy HOTO «CYyTHiC-
HOMY» 3HAuUCHHI, a He y «(hopMaIbHOMY». TakUM YHHOM, BiH BKITIO-
9aB 10 MEX [BOTO TOHSTTS SIK aKTH HIDKYOTO HIK 3aKOHH PiBHS,
TaK HelmucaHe Mpapo. Y MiJICYMKY, «3aKOH» — 11€ YHHHE MOJI0KEHHS,
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pO3TIyMaueHe KOMIETEHTHUMH cynamu. (BepeHnos nporu Ykpai-
HH, 3282 20372/11); mig TEPMIHOM «3aKOH» [ ...] CJIJl pO3YMITH 5K
HOPMH, BCTAHOBJICHI MMCAHUM TPaBOM, TaK 1 MpaBUIa, 1o chopmy-
BaJIMCs y MPEIECHTHOMY IMpaBi. 3aKOH Ma€ BIAMOBIJAATH SIKICHHUM
BHMOT'aM, HacaMIIepe/l, BUMOTaM «JIOCTYITHOCTI» Ta «repeadadyBa-
HoCT» (Toacroit-MuJsiocnaBebkuii mporu Croydenoro Kopo-
JiBcTBa, 3asBa 18139/91)

3akoHHe TPUMAHHS MiJ BapTOKW — 1100 BIJIMOBIIATH IMyHKTY
1 crarti 5 KouBeHuii, TpuMaHHS Mix BapToro, Mpo sIKE HIEThCS,
MOBUHHE, IMEpIl 3a Bce, OyTH «3aKOHHHUMY», 30KpeMa BiIIMOBIIaTH
nependaveHiil 3aK0HOM MPOIEAYpi; ¥ 3B 53Ky 3 1M KoHBeHmis mo
CyTi MTOCHJIAEThCS Ha HAIllOHAJbHE 3aKOHOJABCTBO Ta Tepenbadae
000B’SI30K JOTPUMAHHS HOTO MaTepiaJbHO-NIPABOBUX Ta MPOIECY-
aNbHUX HOpM. KpiM TOTO, BUMOTA 111010 3aTPUMaHHS BIJTIOBITHO 110
«IPOIIEypHU, BCTAHOBICHOT 3aKOHOMY, BUMAra€ HassBHOCTI B HAIIiO-
HAJIbHOMY 3aKOHOJABCTBI «CIIPABEIIMBHX Ta HAJISKHUX MPOIICAYP»
1 BIZIMOBITHOTO TPAaBOBOTO 3aXMCTY BiJl CBaBLIBHOTO M030aBICHHS
cB00OIM (AKONSTH MPOTH YKpainu, 3asBa 12317/06).

3aKOHHICTb 3aTPUMAHHS — 3aTPUMaHA YU B34TA I BApTy 0CO-
0a Mae TPaBo HIMIFOBATH TPOBAKCHHS 3 METOIO MEPEBIPKH CYIOM
MPOIECYalTbHUX 1 MaTepiaibHO-MIPABOBUX YMOB, SIKi € HEOJAMIHHU-
MU JiJIs1 3a0€3MeUeHHs «3aKOHHOCTI» — y 3HaveHHi 1. 1 ct. 5 Kon-
BEHIIT — 1mo30aBieHHs ii cBoboau. Lle o3Hauae, 1110 KOMIIETCHTHUI
CyIl Ma€ MEepeBipUTH HE JTUIIEC JOTPUMAHHS IPOIECYaTbHIX BUMOT
HAIIOHAJIBHOTO 3aKOHOJABCTBA, a i OOIPYHTOBAHICTh MiO3PH, SIKa
MTOCTY)KIJIA TIICTaBOIO JUIS 3aTPUMaHHs, Ta JICTITHMHICTh METH, 3
SIKOIO 3MIIMCHIOBANKCS 1€ 3aTPUMAaHHS 1 MOJANibIIe TPUMAaHHS ITiJ]
Baproro. Xoua 1. 4 ct. 5 KoHBeHIii He 3000B’513y€e J0CIIKYBaTH
KOXKHUI apryMeHT y J0BOAAX OCOOH, B3SITOI MiJ| BapTy, CTOCOBHO
3aKOHHOCTI TaKOTO 3aXOXy, CYIIs, pO3IVIANAIOYHM Take 3BEpHCHHS,
MIOBUHEH BpaxyBaTH HaBEAEHI 0CO00I0 KOHKPETHI (hakTH, 37aTHi
MMOCTABUTH il CyMHIB ICHYBaHHS YMOB, sIK1 Juts 1ijieid KoHBeHIIIT €
HEOIMIHHUMU JI7Is 3a0€3MeYeHHs «3aKOHHOCTI» MM030aBJIeHHS CBO-
0o (Cepriii Bosocrok npotu Ykpainu, 3asiBa 60712/00).

3rigHo i3 3aKoHOM (8uMoea) — OCKap)KyBaHE BTPYYaHHS TO-
BHHHO MaTH TICBHY TIJICTaBY B HAIlIOHAJILHOMY 3aKOHOIABCTBI; IIsI
BUMOTA TaKOX CTOCYETHCS SKOCTI BiJIMOBIHOTO 3aKOHOIABCTBA 1
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BHMarae, 100 BOHO OysI0 JOCTyIHE BiATOBiIHIM 0Cc00i, siKa, KpiM
TOTO, MOBUHHA Tiepeadadar HOro HACHIIKK s ceOe, a TaKoK I1e
3aKOHO/IaBCTBO TOBUHHO BiJNOBIJaTH MPHUHIUIY BEPXOBEHCTBA
npaBa (Muxaiiniok Ta [lerpoB nporu Ykpainm, 3asisa 11932/02);
(hopMyITIOBaHHS «3T1IHO 13 3aKOHOM» BHMArae BiJl OCKap:KyBaHOTO
3axoMy SK IMIJIIPYHTS B HAIllOHAJTHLHOMY 3aKOHOJABCTBI, TaK 1 HOTO
BiJIMOBITHOCTI MPUHITUTIOBI BepXOBeHCTBa NpaBa (besioycoB npoTu
Ykpainu, 3asiBa 4494/07).

3maraibHicTh npouecy — niamyHkT «d» 1. 3 c¢1. 6 KonseHtii €
BTUICHHSIM TIPUHIIMITY, 3TiTHO 3 SKUM JI0 3aCyIKEHHsI OOBHHYBaue-
HOTO BCI JI0OKa3W MaloTh OyTH Npej’sBJICHI 3a HOr0 MPUCYTHOCTI y
BIJIKPUTOMY CYIOBOMY 3acCiJIaHHI JUIs 3a0e3MeUeHHs 3MaraJbHOCTI
npouecy (CirHeBcbkuii Ta YailikoBcbkMii IpoTH YKpainm, 3a-
sisu 48016/06 Ta 7817/07); yci cBiTucHHS 3a3BHUaii MOBUHHI HaJla-
BaTHCA MiJ Yac BIJKPUTUX 3acCiJjaHb, 32 MPUCYTHOCTI OOBUHYBaue-
HoTO (BepennoB nporu Ykpainu, 3asBa 20372/11).

3MarajibHiCTh CTOPiH — IIPAaBO Ha 3MaraibHe MPOBAKEHHS 03-
Hauae, B MPUHIUIT, MOXIIMBICTh JIJISl CTOPIH 3HATH 1 KOMEHTYBaTH
yCi CKITIaJI0B1 HaJJaHO1 I0Ka30B0O1 0a3u 1 yci 3ayBayKeHHS, HaJlaH1 JIst
TOTO, MO0 BIUIMHYTH Ha pimeHHsa cyny (Bpanamrerrep mpotu
ABcTpii, 3asaBu 11170/84; 12876/87; 13468/87).

3000B’s13aHHSI BU3HAYATH MOTPeOU B mepeKJIaai — Cysl, 1mo-
paIuBIINCH 13 OOBUHYBAUCHUM, Ma€ MEPEBIPUTH, UM BiH MOTpedye
MOCTYT TMepekiIagada, 0COONNBO SKIIO aJBOKAT-3aXMCHUK MOBIIO-
MUB IIPO TPYJIHOIII y CHUIKyBaHHI i3 00BuHyBaueHuM. Cynas Mae
MePEeKOHATHCh, IO BiZICYTHICTP IepeKiIaiada He CTaHe Ha epPEIIKo-
Jii MOBHOLIHHIN y4acTi 0OBHHYBAauYEHOI0 y CyHOBHX Je0arax, iKi €
JUTS HhOTO BUpimaibHo BaxmBuMH (Kyckani mporu CnosryyeHo-
ro KopoJiBcrBa, 3asiBa 32771/96).

KartyBanHust — OKpiM >KOPCTOKOCTI IMOBOKEHHS 03HAKOIO KaTy-
BaHHS € TAKOXX HASBHICTh METH TaKOTO MOBOJKEHHS, SIK 1€ BCTa-
HoBiieHO y Koneenmii OOH npoTu KaTyBaHb Ta 1HITUX KOPCTOKHX,
HEJIIOJICBKUX a00 TaKuX, M0 MPUHIKYIOTh TiJHICTh, BUJIB MOBO-
JoKeHHS 1 mokapanHs. Tak crarts 1 1iei KonBeHmii Bu3Havae Ka-
TYBaHHS SIK YMHCHE 3aro/liiHHS CUJIBHOTO 000 ab0 CTpaXKaaHHS,
o0 cepell 1HIIOro OTPUMATH BIJIOMOCTI, IMOKapaTH abo 3aJsiKaTy.
(Anexcaxid nporu Ykpainum, 3asia 31939/06).
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Kopecnonnenuist — rapanrii 3axucty cT. § KonBeHiii He cTrocy-
FOTBCS JIMIIE KOPECOHeHIT y TpaauuiiiHoMy i po3yminHi. Hana-
FOUH MPABO «KOXKHIHA 0CO01» MpaBo Ha TOBary Jo ii «KOpecroHIeH-
ii», crartsa 8§ KonBeHiii 3axuinae KOH(PIACHIIIHHICTh «ITPUBATHOTO
CIUIKYBaHHS» HE3aJIS)KHO BiJl 3MICTY TaKOi KOPECITOHJICHIIIT 1 B SKiH
6u ¢dopmi BoHa He BucTymnaia. Lle o3Havae, oo cTaTTd 8 rapaHrye
KOH(D1IeHITIHHICTE Oy/b-sIKOTO 00OMIHY 1H(OPMAITIETO, O SIKOTO 0CO-
OM MOXYTh BJIaBaTHCh 3 MeTOO criikyBaHHs (Iparom loan Pycy
npotu Pymynii, 3asBa 22767/08).

Me:xka aGcoJIOTHO HEOOXiZHOIO 3aCTOCYBAHHS CHJIM — BU-
KOPUCTaHHS CIIBPOOITHUKAMH IOJIIiT CMEPTOHOCHOI CHIIM MOXE
OyTH BHIIpaBIaHWM 3a MEBHUX OOCTAaBUH, OJHAK II€ HE HAmae iM
MTOBHY CBOOOY Aii. SIKIIO y BIAMOBIHUX CHIIOBUX CTPYKTYpP Y CH-
Tyaiii BUKOPUCTaHHSI CHJIM, Oysia BelMka cBoOoja Jii, i OyB BiJl-
CYTHIH YITKWH 1 IEHTpali30BaHHUI TIOPSIIOK BIIJaHHS HaKa3iB, TO 3a
TaKUX 00CTaBUH OJIpa3y BUKOPHCTAHHS CHIIU IUIS PO3TOHY JEMOH-
CTpPaHTIB, BHACIIOK YOTO 3arHHYJIU OCOOM — MEPEBUIICHHS MEXi
a0COJIIOTHO HEOOX1THOTO 3aCTOCYBaHHSI CHJIM B 3HAYCHHI MOJIOKCHD
crarti 2 Konpenmii (LlInmmex Ta inmi nporu Typeuuunu, 3asiBu
35072/97 i 37194/97).

MiniManbHi cTangapT e(eKTHBHOCTI po3CJailyBaHHS —
KOMIICTEHTHI OpraHU MAaroTh JISTH 3 HAJCKHOIO HAIMOJEIIUBICTIO
1 32 CBOEK IHIMIATHBOIO TMOPYIIYBATH TPOBA/LKCHHS, SKE 3/1aTHE
o-TIepIlie, BCTAHOBUTH OOCTABUHU, 32 SKHX CTajach MOis, Ta He-
JIOJIKU JiSUTBHOCTI CUCTEMH; IO-Ipyre, BCTAHOBUTH, XTO CaMe 3
MIPEJCTaBHUKIB JIepyKaBHUX OpraHiB OyB npuueTHUil 10 noaii. Bu-
MOTa IIOJI0 IMyOIIYHOCTI TAaKOXK 3aCTOCOBYETHCS Y IIbOMY KOHTEKCTI
(Cepriii LlleBuenko npotu Ykpainu, 3asaBa Ne 32478/02).

Haune:xne BianpasJieHHs] MIPaBOCYIASI — PIIICHHS Cy/IiB MalOTh
aJICKBaTHO BKa3yBaTH IiJCTaBH, HA SIKMX BOHU IPYHTYIOThCs. CTy-
iHB 3aCTOCYBaHHS [ILOTO 00OB’ 3Ky HABOJIUTH IiJICTABH MOXKE 3Mi-
HIOBAaTHUCS 3aJICXKHO BiJl XapakTepy PIIICHHS Ta NOBUHEH BH3HAda-
THCS 3 OIvIsIny Ha oOcTaBuaM cipaBu. (Fapcia Pyic mporu Icnanii,
3asBa 30544/96).

He po3ymie moBH, sika BUKOPUCTOBYEThCSI B cyai, a0o He
PO3MOBJISIE HEI0 — MPAaBO HA 0E30ILIATHY JONOMOTY IepeKiianada
3aCTOCOBY€THCS JIMIIC TOMI, KOMH OOBHHYBAYCHHH HE MOXE PO3Y-
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MITH MOBY, 5Ika BUKOPHCTOBY€ThCS B Cyai, abo rosoputu Hewo (K.
npotu ®panuii, 3asBa 10210/82); oOBUHYBaUeHUH, SKHI po3yMie
TaKy MOBY, HE MOKe TIPOCUTH TIPO HaJlaHHA NepeKiaiada, abu MaTH
MOXKJIMBICTE 3I1MCHIOBATH CBiii 3aXMCT 1HIIOK MOBOIO, HAaBITH MO-
BOIO HAI[IOHAJbHOI MEHIIMHH, JI0 SKOi BiH HanexuTh (Bino nmporu
®panii, 3asiBa 11261/84); Toit daxr, 1110 BiANOBI a4y BoJoi€ 6a30-
BUM piBHEM MOBU NPOBAKEHHS y CIpaBi a0, y IESKUX BUMAIKAX,
TPETHOI0 MOBOIO, TIEPEKIIAJ Ha SKY JIETKO JOCTYIHUI, HE TOBHHCH
caM 1o co0i 3a00pOHSATH KOPUCTYBATUCS MEPEKJIAAaueM Ha MOBY,
SIKY BiH YW BIH BOHA PO3yMi€ IOCTaTHLO J00pe, aOK MOBHOIO MipOIO
peanizyBaru cBo€ npaBo Ha 3axuct (Bizripaa nporu C.ioBenii, 3a-
siBa 59868/08).

HenoropkaHicTs mpaBa BjacHOCTI — Oy/ib-sike BTpy4aHHs Jep-
YKaBHOTO OpraHy y IpaBO Ha MUpPHE BOJOIIHHS MaiiHOM TIOBHHHO
OyTu 3aKOHHMM. BumMora 1mo/0 3akoHHOCTI y po3yminHi KonBeHmii
BHMAarae JOTPUMAaHHS BIJIMOBIMHUX TOJIOKEHb HAIIOHAJIBHOTO 3a-
KOHOZIABCTBA Ta BIJMOBIAHOCTI NMPHUHIUIIOBI BEPXOBEHCTBA MpaBa,
0 BKJIFOYa€e cBoOoIy Bija cBaBiwist. Cyl TaKOK Haramuye, mo Oy/b-
sIKe BTPY4YaHHs JIePKABHOTO OPraHy y MPaBO HA MUPHE BOJIOJIHHS
MaifHOM MTOBHHHO 3a0€3IEUUTH «CIpPABEIINBUI OajaHCy MiX 3a-
TaJIbHUM 1HTEPECOM CYCHIIBCTBA Ta BUMOTAaMH 3aXHCTY OCHOBOIIO-
JIOXKHHX TIPaB KOHKPETHOT 0coOu. HeoOXiHICTh TOCATHEHHS TaKO-
ro 6anaHCy BioOpakeHa B IIJIOMY B CTpyKTypi ctarti 1 Ilepmroro
npotokoy. HeoOximHoro Gamancy He BIACTHCS JOCSTTH, SIKIIO Ha
BIJMOBiAHY 0cO0y Oy/e MOKJIaAeHO iHAUBIAyaabHUI Ta HAAMIPHUIH
TATap. [HIMMMH CIIOBaMHU, Ma€ iCHYBaTH OOIPYHTOBAaHE MPOIOPITiii-
HE CITiBBITHOIIICHHS M1 3aC00aMH, SKi 3aCTOCOBYIOThCS, Ta METOIO,
siky nparHyTh nocsirtu («East/West Alliance Limited» mporu
Ykpainu, 3asaBa 19336/04).

He3anexuuii cyn (nonamms) — crarrs 6 § 1 Bumarae Hezanex-
HOCTI BIIHOCHO IHIIHUX TiJIOK BIIagd, TOOTO BUKOHABYOI 1 3aKOHO-
JIaByoi, a TakoXkK cTOpiH npoBakeHHs (Hinn-Xancen nporu [Janii,
3asiBa 28972/95).

He3anexuuii cyn (kpumepii oyinku) — abu BCTAHOBUTH, YU JIa-
HUH OpraH MOXK€ BBaXKaTUCh «He3anexHuM», Cyn Oepe 0 yBaru
HACTYITHI KpHUTEPii: 1. crocid MpU3HAYEHHS, 11. TPUBAIIICTh MaHIATy
HOTOo 4JIeHiB, iii. ICHYBaHHS 3aXUCTY BiJl 30BHIIIHBOTO THCKY, 1V. ic-
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HY€ 44 Hi BUAUMICTh He3anexHocT (Pinpiei nporu CnosyyeHo-
ro KopoJiscrBa, 3asiBa 22107/93).

He3anexuicts oci0, siki BignoBinanbHi 3a posciainyBanus —
0co0wu, BIJIMOBIIANBHI 32 PO3CIIiyBaHHs, IIOBUHHI OYTH HE3aJexk-
HUMH BiJl TUX, XTO OyB NPUYETHUM ab0 Moxe OyTH 3aTydeHHH 10
nofiii. e o3Havyae He JUIIE BIJICYTHICTD 1€papXidYHUX ab0 1HCTHUTY-
LiIHKX 3B’S3KiB, a i MPaKTHUHY He3aslexHICTb. KpiM ToTro, po3cii-
JlyBaHHSI Ma€ OyTH JOCTYIHHM JUTS CiM’1 TIOTEPIIIOro B Ti Mipi,
B AKil I1e HEeOOXiTHO I 3aXHUCTy iX 3aKOHHHUX iHTepeciB. Taxox
Mae OyTH eJIEMEHT TPOMaJICHKOT IEPEBIPKHU PO3CITiAyBaHHSI, CTYIIIHb
SIKOTO MOXKE BiAPI3HSITUCS 3aJICKHO Biff KOHKpeTHOro Bumaaky (Iy-
Jasin potu Bipmenii, 3asiBa 11244/12).

Hemoncbke Ta MpHHUKYIOYE TiTHICTH CTaBJIeHHS — IIEBHI
ACTIEKTH TPHMAaHHA 3assBHUKA ITiJl BAPTOIO, SIKi B CYKYITHOCTI 3 TIPO-
6nemoto niepenoBHeHOCTI CyJl BBa)KAE HECYMICHUM 13 3aXHCTOM Bij
HEJTIONICHKOTO 1 MPUHMKYIOYOTO TiTHICTh MOBOIKECHHS, TTOJISTAIOTh
y BIICYTHOCTI B KaMepi IPOTOYHOI BOAU, HAA3BUUAIHO TICHUX JBO-
pax AJisi MPOTYJISIHOK 1y BIICYTHOCTI 3aHSTh, SIK B KaMepi, Tak i 3a 11
mexxamu (YanTtypinze nporu Pocii, 3asiBa 55080/12).

Heo0xinnuii yac ajs miAr0TOBKU 3aXMCTY — IIPH OI[IHIN HAasB-
HOCT1 Y OOBHHYBaY€HOT0 HEOOXiHOTO Yacy Uil MiATOTOBKH CBOTO
3axXHCTY, 0COOJIMBY yBary CIIijl 3B€pTaTH Ha XapakTep IMPOBaKCHHS,
a TAaKOXK CKJIAJHICTh CIIpaBH i cTanito npoBamxeHHs (I'peraueBuy
npotu Xopgarii, 3asiBa 58331/09); crarts 6 § 3 b) 3axuriae o6Bu-
HYBAa4€HOTO BiJ KBaruBoro cynooro posriiny (Kpexep i Me-
gep npotu LIBeiinapii, 3asiBa 8463/78); xoua BaxIJIMBO 3IHICHUTH
MIPOBAHKEHHS MPOTATOM HAJIEKHOTO CTPOKY, ajle HE MOXHA 3T
[HOTO JKEPTBYBaTH MPOICCYaAIbHUMHU TIpaBaMH OJHIET 31 CTOPIH
(OAO Had¢ropa Kommnanisa FOkoc nporu Pocii, 3asaBa 14902/04).

Heo0xiaHi MOKIUBOCTI JJIsI MIATOTOBKYU 3aXHCTY — IIOMIXK 3a-
cobamu, sIKi MalOTh OyTH HaJaHi OOBUHYBAUCHOMY, € MOXKJIMBICTb,
3 METOIO MIiJIrOTYBaTH CBIl 3aXKCT, 03HAHOMIIFOBATUCH 13 pe3ybTa-
TaMH CJIiZICTBA, HAKOIMYEHUMH TIPOTITOM yChOTO 4acy HOro mpoaa-
moxensst (XyceitH Ta inmri nporu Azep6aiikany, 3asBu 35485/05,
45553/05, 35680/05 Ta 36085/05); 060B’s130K Aepkas, nepeadaye-
Hul myHKTOM (b) ctarti 6 § 3, 3a0e3meunTH MPaBo OOBHHYBAYCHOTO
HAa 3aXHUCT Y KPUMIHAJIBHOMY NIPOBAKEHHI BKIIIOUae 000B’SI30K Op-
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raHi3yBaTH MPOBAHKEHHS y TaKWi croci, abu He 3aBaBaTH IIKO-
IIM 3aTHOCTI OOBHHYBAaUCHOTO KOHIICHTPYBATHCS 1 3aCTOCOBYBATH
PO3YMOBY CIIPUTHICTh TIPU 3aXHCTI CBOET MO3UIIT. Y BUIIANIKY, KOITU
BIJIMOB1J1aul YTPUMYFOTBCS ITi]] BAPTOKD, YMOBH 1X YTPUMaHHSI, TPaH-
CIIOPTYBAHHSA, XapuyBaHHsS Ta 1HII MOMIOHI JTOMOBJICHOCTI € BaX-
JTUBUMH (haKTOpaMH, SIKi CIIiJI BPaxOBYBaTH y IIbOMY BiJIHOIICHHI
(Po3Bo3:xaeB nporu Pocii Ta Ykpainn i Yaaasnos nporu Pocii,
3asBu 75734/12, 2695/15, 55325/15).

Heoo0xinHicTs 00MexeHHs1 IpaB (noxamms) — BTPyYaHHS Bif-
MOB1/Ia€ HAraJbHIA CyCHIbHIN OTPeOi, TOOTO MO BOHO € MPOIOop-
LiitHUM nepecnigyBanii 3akonHii MeTi (Kamensing nporu IBeii-
napii, 3asia 21353/93); 3’sicoByroun, uu OyJ0 BTpydYaHHS «HEOO-
X1THUM y I€MOKPAaTHYHOMY CycCHiJbcTBI», Cyn 6epe 10 yBaru nes-
HYy CBOOOJY pO3CyImy, SIKOKO BOJIOMIFOTH JIOTOBIpHI nepkasu. [Ipote
BHUHATKH, TiependadeHi m. 2 c¢T. 8 KoHBeHIIi1, MalOTh TIyMauUTHCS
BY3bKO, a HEOOXIHICTh Y 1X 3aCTOCYBaHHI Ma€e OyTH MEPEKOHIUBO
BcTaHoBieHa (DyHke npotu Ppanuii, 3assa 10828/84).

Heo0xinnicTh 00Me:keHHsI MpaB (03Haxu) — 0OMEKEHHS TpaBa
B paMkax KoHBeHIIiT He MOXHA PO3MIAAATH K KHEOOXiHE B IEMO-
KpPaTUYHOMY CYCIIITBCTBI», — JBOMAa O3HAKaMH SKOTO € TOJCPaHT-
HICTh Ta IIUPOTA MONISAIB, SKIO TIIBKH, KPIM 1HIIIOTO, BOHA HE €
MIPOTIOPIIIHOIO TMepeciiyBaHiii 3akoHHIA MeTi (JagkeH mpoTH
Cnoanyuyenoro KopouiBerBa, 3asBa 7525/76); npu BU3HAYCHHI
TOTO, UM OCKAP)KyBaHi 3aX0/1 OyJIi «HEOOXITHUMHU B IEMOKpATHY-
HOMY CYyCIIbCTBI», CIIi PO3MISAATH MUTAHHS PO T€, UM OyIIu Mpu-
YHHY, 3 YpaxXyBaHHIM CIIPaBH B IIJIOMY, BUTIPAaBIAHUMH, HAJICKHHU-
MU Ta JOCTATHIMH, 1 4M OynH I1i 3aX0A1 MPOMOPLIHHUMHI 3aKOHHUM
M (Z npotu @inasuaii, 3asisa 22009/93).

Henpsima npoBoxkauisi 10 BUMHEHHs 3JI0UHHY (noHAmMMA) — 1€
CUTYyaIlisl, P K 0coba Oe3rmocepeIHhO He KOHTAKTYE 3 MparliB-
HUKaMHU TIOJIII{, SIKi MPAIfOIOTh MiJ{ MPUKPUTTSIM, IPOTE 3aTyda-
€THCS 0 BUYMHECHHS PABOMOPYIICHHS CITIByYaCHUKOM, SIKOTO 0e3-
MOCEPEHBO CIIPOBOKYBAJIM OPraHM MOJIMii HA BUMHEHHS 3JI0YUHY
(AOkaii Ta inmi nporu Himeuunnu, 3asiBa 40495/15)

Henpsima npoBokailisi 10 BUNHEHHS 3J104HHY (031aka) — Cy-
JoM OyJIM BCTAHOBJICHI HACTYITHI KPUTEPIi JUIS OLIHKHA 3aKOHHOCTI
Takoi JisuibHOCTi: 1) ym Oyno mependadyBaHUM JUIS MOMIIT, IO
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ocoba, sika 0e3MocepeHbO CXHUISETHCS O BYMHEHHS 3JI0YHHY,
Oy/Zle KOHTAKTyBaTH 3 IHIIMMH OCOOAMH JIJISl y4acTi y 3JI0YHHI; 2)
YM BU3HAYAJIACh MISUIBHICTE ITUX 0CI0 TaK0XK MOBEIIHKOIO ITOIIIEH-
CBKHUX; 3) 4 pO3DIAJAINCH IIi 0COOW HAIIOHAJIBHUMH CYIAMH 5K
CMiByYacHUKH 310unHy (AOkaii Ta iHmi nporun HimeuunHnu, 3a-
sia 40495/15).

Hisikoro mokapanHs 6e3 3aKOHY — € iCTOTHUM €JIEMEHTOM Bep-
XOBEHCTBa IpaBa, MOCIIa€ BU3HAYHE MICIC Y CHCTEMI 3aXHCTy 3a
Kongentiero. s rapaHTis He TOMyCKae KOIAHUX BUHATKIB, HABITh
3a crartero 15 KoHBeHIIiT mij yac BiiHU a0o0 1HIIOT CYCITiIBHOT He-
Oesneku. Lls rapaHTisi Mae TIIyMauuTHCS Ta 3aCTOCOBYBATHCS, SIK
[le BUIUIMBAE 3 11 MpEAMETy Ta I, Y Takuid crocio, mood 3ade3-
neuyBaT e(EeKTUBHHUI 3aXUCT BiJl CBAaBIIBHOTO MEPECIiayBaHHS,
3acy/DKEHHsI Ta TIOKapaHHs. BiJMOBIIHO, BOHA BTIIIOE, Y 3arailbHAX
BU3HAYCHHSX, IPUHIIMII, 33 IKMM JIHIIE 3aKOH MOYKE BU3HAYATH 3710~
YUH Ta repeadoavat nokapauus (nullum crimen, nulla poena sine
lege). (BepenuoB npotu Ykpainu, 3asia 20372/11).

Oo0BuHyBaueHHs1 — oQililiHe JOBEJACHHS 0 BiJjoMa 0COOH
KOMIIETEHTHUM OPTaHOM TBEPKEHHSI IPO BUMHEHHS 11i€10 0CO00I0
MIPaBOIIOPYIICHHSI, SIKE HOPMOIO 3araJbHOTO XapaKTepy BU3HAETH-
Csl OCYIHUM 1 3a SIKe BCTAHOBIIOETHCS BiAMOBIANBHICTE KAPHOTO
Ta TIONEpe/DKYBAbLHOTO Xapakrepy (Bamenko mporu Ykpainm,
3asiBa 26864/03).

OOrpyHTOBaHa miio3pa — icHyBaHHS (akTiB abo iH(oOpMaIlii,
sIKI MOXYTh MEPEKOHATH 00’ €KTHBHOTO CIIOCTEpirada, Imo ocooa,
PO Ky HAETHCS, MOTIIa BAMHUTH TipaBoniopymenHs (Heuunnopyk i
Monkaso nporu Ykpainu, 3assa 42310/04).

OOrpyHTOBaHICTH Cy10BHX pillleHb — X0ua MyHKT 1 cTarTi 6
KouBeH1ii 300608’ 43y€ cyan o0IpyHTOBYBAaTH CBOi pillleHHS, HOTO He
MOYKHA TIIYMa4WTH SK TaKWH, [0 BUMarae JeTajlbHOT BIAMOBII Ha
KOKEH apryMeHT. Mipa, 710 sIKO1 Cy/l Ma€ BUKOHATH 000B 30K L1010
OOIpYHTYBaHHS PIIIEHHS, MOXKE OyTH PI3HOIO B 3aJICXKHOCTI BiJ Xa-
paxtepy pimenns (Pyic Topixa nporu Icnanii, 3asiBa 18390/91);
X0ua HaIllIOHAJILHUK Cy/T Ma€ TIEBHY CBOOOJY PO3CyIy MIOA0 BUOOPY
apryMeHTIB y Tilf UM iHINN crpaBi Ta NPUUHATTS JOKA3iB Ha Mif-
TBEPJUKCHHS TMO3HUIIIH CTOPIH, OpraH Biaau 3000B’s3aHUI BHUIPaB-
JaTé cBOi Aii, HABIBIIM OOIPYyHTYBaHHS CBOiX pimleHb (CyoMiHeH
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nporu Pinnsauiii, 3asBa 37801/97); me oxHe npu3HaYeHHS 00-
IPYHTOBAHOTO PIllIEHHS IOJISTac B TOMY, MI00 MPOIEMOHCTPYBATH
CTOpPOHAM, II0 BOHH Oyiu mouyTi. KpiM Toro, BMOTHBOBaHE pillleH-
HS J]a€ CTOPOHI MOKJIMBICTh OCKap)KHTH HOTO Ta OTpUMATH HOTro
Mepervisil BUILECTOANIOK 1HCTaHIier. Jlnuine 3a yMOBH BUHECEHHS
OOIPYHTOBAHOTO PILICHHS MOKe 3a0e3MeuyBaTuCh MyOIiYHIA KOH-
Tpous 3ailicHenHs npasocyans (Fipsicaapi nporun ®inasiuaii, 3a-
sia 49684/99).

OOpaHHS, NPOIOBKEHHS 3aM00IKHOT0 3aX0y — OOMEKEHHS
PO3NISAAY KIIOMOTAHHS TPO OOpaHHsI, MPOIOBKEHHS 3armo0iKHOTO
3ax0/ly y BHUIVISIII TPUMAHHS ITiJ] BAPTOIO JIUINIE HABEJCHHSAM Tiepe-
JKY 3aKOHOZABYMX (CTAaHIAPTHHUX) ITiJACTAaB IS HOTO 3aCTOCYBaHHS
0e3 BCTAaHOBJICHHSI X HAsIBHOCTI Ta OOTPYHTOBAHOCTI JO KOHKPETHOT
0co0M € MmopymeHHsIM BUMOT 1. 4 ¢T. 5 KonBeH11ii (XapueHko npo-
TH YKpainu, 3asaBa 40107/02).

OneparuBHe i perejibHe PO3CJiIyBaHHSI — OpPraHW BIAJH
3aBXKIM MOBUHHI JJOOPOCOBICHO HAMaraTtuch 3’CyBaTH, 1110 TPaIlu-
JIOCh, TA HE TTOKJIAJIATUCS HA TIOCIINITHI 200 HEOOTPYHTOBaHI BUCHO-
BKH JUIA 3aKpUTTA KPUMIHAIBHOI CripaBu a0 BUKOPUCTOBYBATH iX
SIK TIZICTABY JIJISl CBOTX pillleHb. BOHM TOBHHHI BXXHBATH BCIX PO3YyM-
HUX 1 JOCTYMHUX 1M 3aXO[iB Juid 3a0e3me4eHHs 30upaHHs T0Ka3iB,
0 CTOCYIOThCS MOMiT. Byb-sIKWil HETOJIK PO3CIiIyBaHHS, 10 CTa€E
Ha 3aBajli 3’sICYyBaHHIO MPUYMH TIIECHUX YIIKOKEHb a00 BCTAHOB-
JICHHFO BUHHHUX 0Ci0, CTaBUTHME ITiJ] 3arpo3y JOTPUMAaHHS I[OTO
crannapty (Tumuenko nporu Ykpainu, 3asBa Ne28253/11).

OuiHka BIUIMBY TNpolecyajJbHUX HeA0JiKiB Ha crnpaBej-
JINBiCTh KPUMIHAJIBHOIO NPOBA/XKEHHS — B I[IJTOMY HEOOXigHO
OpaTh JI0 yBaru HACTYITHWW HEBHUYEPITHHUH IMeperik KpUTepiiB 3
npaktuku Cyay: (a) OcobauBO Bpas3inBe CTAHOBHILE 3asIBHHKA,
HaIpUKJIaa yepe3 foro Bik abo ncuxivynuii crad. (b) Hopmarus-
HO-TIPABOB1 aKTH, IKMMHU PETYIIOETbCS MOPSIOK 3M1HCHEHHS J10-
CYJIOBOTO PO3CIiAyBaHHsS Ta JOMYyCTUMICTh JIOKa3iB IijJ dYac iX
OIIIHKH CYJIOM, & TaKOX JOTPUMaHHS MOJIOKEHb 3a3HAYEHUX HOP-
MaTHBHO-TIPAaBOBUX aKTiB; Y BHUITAJKy 3aCTOCYBAHHS ITOJIOKCHHSI
PO HEJAOMYCTUMICTh JI0Ka3iB, OTPUMAHUX HE3aKOHHUM ILISXOM,
CKOpIII 32 BCEe MPOBAJDKCHHS He Oyle CIpaBeNIMBHM B IIIOMY.
(c) HasiBHICTB y 3asBHMKA MOXJINBOCTI OCKap>KUTH JJOMyCTUMICTh
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Jokasy abo 3anepeuyBatu oro Bukopuctanss. (d) SkicTs gokasy,
Ta YN HE BUKIUKAIH OOCTaBUHH, 33 SKUX OYyJI0 OTPUMAHO TaKHi
JI0Ka3, CyMHIBIB y H10r0 JOMyCTUMOCTI Ta IOCTOBIPHOCTI, 3 ypaxy-
BaHHSM CTYIICHIO Ta XapaKTepy 3aCTOCYBAaHHS OyIb-sIKOTO TPUMY-
cy. (e) Axmo mokas 0yno oTpUMMaHO HE3aKOHHUM IIJISIXOM abo He-
3aKOHHICTb, IO PO3TIAAAETHCS, Oyla CIPUIMHEHA MOPYIICHHIM
inmoi crarti KonBeHmil — xapakTep KOHCTaTOBAHOTO MOPYIICHHS.
(f) Sxmo #neThCs MPo MOKa3aHHS — CyTh MIOKA3aHb, TA UM BiIMO-
BHBCS BiJl HUX 3aBHHUK 200 3MIHUB iX Y BCTAHOBICHOMY 3aKOHOM
mopsiaky. (g) Croci® BUKOPUCTAHHS JIOKa3y, a TaKOoXK, 30Kpema,
Y CTaB J0Ka3 HEBIJ €MHOI0 a00 3HAYHOIO YACTHHOIO JOKAa30BOI
0a3u, Ha Kl I'PYHTYBaBCS OOBUHYBAJIBHUI BUPOK, & TAKOXK CHJIA
iHmux pokasiB y cmpasi. (h) Uu Oyna BuHa Bu3HaHA mpodeciii-
HUMH CYIISIMH a00 TMPUCSHKHIMH 3aCiIaTeNIsIMH, a B OCTAaHHBOMY
BUIAJKy — 3MiCT OyAb-IKHX HACTAHOB MPUCSKHUM 3aCiJaTelIsiM.
(1) CtymiHb TPOMaJICBKOTO 1HTEPECY Y pO3CililyBaHHI Ta MOKapaH-
Hi OKPEMOTO 3JIOUUHY, IKMH posmsgaeTses. (j) IHmi BixmosigHi
npollecyaibHi TapaHTii, Mo nepeadadyeHi HalllOHAIBHIUM 3aKOHO-
JABCTBOM Ta aJMiHiCTpaTUBHOIO MpakTukow. (CiTHeBCcbKkHi Ta
YaiikoBchKuii mpoTn Ykpainu, 3assBu 48016/06 Ta 7817/07).

IlepexoByBaHHsl Big nmpaBocyaast — caM (akT 3HAXOIKECHHS B
CIHCKY PO3IIYKYBAaHHX HE O3HAUae, IO 0C00a MEePEXOBYETHCS BiX
npaBocyAas. BaxauBuM ¢akToM Ipu BUMIpi PU3HKY TOTO, IO OCO-
0a TIepeXOBY€ETHCS BT IPABOCYIS, SBJISETHCS (DAKTUYHA TTOBE/TIHKA
Mi03PIOBAHOTO, a HE Horo ogimiiiHnit cTaTtyc B SKOCTI «ocobu B
CIIHCKY PO3IIYKYBAaHHX». 3 ONIIAY Ha (DaKTHUHY ITOBEIIHKY 3asB-
Huti CyJ KOHCTaTyBaB BiACYTHICTh MOPYIIEHHS MyHKTY 1 cTarti 5
KouBeHrtii y npoMy BigHomieHHI (CHHbKOBA MPOTH YKpainu, 3a-
siBa 39496/11).

IlepexoByBaHHSI 00BMHYBAU€HOIO (pu3uK) — PU3HUK TOTO, IO
OOBHHYBAYEHHH MOXE TIEPEXOBYBATHCS, HE MOXKE OI[IHIOBATHUCS BU-
KITFOYHO Ha MiICTaBi CTYIEHS TSXKKOCTI MOYKJIMBOTO TIOKapaHHs. Bin
Ma€e OIHIOBAaTUCS 3 ypaxyBaHHSIM psAy iHIINX BiAMOBIIHUX (ak-
TOPIB, AKI MOXKYTh a00 MIATBEPIUTH ICHYBaHHS MOXIJIMBOCTI Tiepe-
XOBYBaHHs OOBHHYBau€HHM, 200 JOBEAYTh, 110 Taka MOXKJIUBICTh €
HACTITHKH HEBEJIMKOIO, 1[0 BOHA HE MOJKE OOTPYHTOBYBATH JIOCYHO-
Be yB’si3HeHHs (Tapan nporu Ykpainm, 3asia 31898/06).

24



MMinroroBka 3axucrty — ctarts 6 § 3 b) cToCyeThCs ABOX CKIIa-
JOBUX CIIPaBXHBOTO 3aXUCTy — IHTaHb MOXIJIMBOCTEH 1 wacy. Lle
MOJIOKEHHS Tepeadadae, mo Jii, OB’ s3aHi 3 IPYHTOBHUM 3aXHCTOM
0OBHHYBAa4YE€HOT0, MOXKYTh BKJIIOYATH yCE, IO «HEOOXIAHE» JUIs
MiATOTOBKY 710 CyA0BOro po3rsiny. OOBUHYBaYCHUI TOBUHEH MATH
MOJKJIMBICTh OpPTaHi3yBaTH CBIM 3aXHCT y HaJle)KHUU crocid 1 0e3
00MeXeHb MI0I0 MOKIIUBOCTEH BXKHMBATH YCIX 3aC00IB 3aXUCTY Mij
9ac CyIOBOTO PO3IVISITY, a TAKOXK BIUIMBATH Ha ioro pe3ynsrar (Ken
npotu ABcTpii, 3asiBa 9300/81).

MMincraBu A5 No36aBjeHHsI CBOOOIM — caMe JIUIIE ICHYBaHHS
OOI'PYHTOBAHOI MiJI03pH MepecTae OyTH MiFCTaBOO TS TT030aBICHHS
CBOOO/IM, a TOMY B CYJOBOMY DIIlIEHHI CYJIOBI OpraHu 3000B’s13aHi,
PO3IISIHYBIIM MOXJIUBICT OOpaHHs aJbTEPHATHBHUX 3aMO0LKHUX
3ax0JliB, HABECTH 1HIII MiJCTABH JJIS TIOAAJIBIION0 TPUMAHHS 0COOH
iz Baproio (IIpoxonenko nporu Ykpainu, 3asisa Ne 5522/04).

IMoBoaKEHHS, 110 TPUHMKYE TiTHICTH — SKIO BOHO BUKIIU-
Kajo y HOro >kepTB BiAUyTTsI CTPaxy, CTPaKAaHHs Ta HEIOBHOIIH-
HOCTI, 3MaTHUX NMPUHU3HUTHU Ta 3raHbONTH iX (Pynsik mporu Ykpai-
HH, 3asiBa 40514/06); >xopCTOKE MOBOKECHHS, SIKE JOCITAE TAKOTO
MIHIMAJIBHOTO PiBHS JKOPCTOKOCTI, 3a3BHUail BKIItOUae y cede Qak-
THUYHE 3aBJAHHS TITECHUX YHIKOKCHb abo cmibHe (izudHe abdo
IymeBHe cTpakaaHHs. [IpoTe HaBiTh 3a 1X BIJICYTHOCTI Y BUIAJIKY,
KOJIM TIOBOJDKEHHSI IPUHMKYE a00 raHbOUTH 0CO0Y, IEMOHCTPYIO-
YH BIJICYTHICTh IMOBArd JO 11 JIOICHKOI T1THOCTI UM HEXTYBaHHS il
JIFOJICBHKOIO T1IHICTIO, a00 BUKIIMKAE BITUYTTS CTpaxy, TPHBOTH, He-
MMOBHOIIHHOCTI, 3/IaTHE 3JIaMaTl MOPaJIbHUI/(Pi3UIHUH orip 0co0H,
HOro MOYKHA XapaKTePU3yBaTH sIK TaKe, 1110 MPHHIKYE JIIOICHKY T'i/l-
HICTh, 1 BOHO TaKOX ITiiaaTuMe i 3a00poHy ctarti 3 KonBeHiii
(Cepriii AHTOHOB nIpoTH YKpaiHu, 3asiBa 40512/13).

IMo36aBienHss cBo6oau (osnaku) — (1) BignpaBHUM myHKTOM
MOBHHHA OyTH KOHKPETHA CUTYaIlisl, I Ma€ BPaxXOByBATHCS 11iJ1a HU3-
Ka KPUTEPIiB, TAKKX SK BUJ, TPUBAIICTh, HACIIJKH 1 CITOCIO 3acTO-
CyBaHHS BIJIOBiAHOTO 3axofy. Pi3HuIl Mixk 1mM030aBIeHHSIM 1 00-
MEXEHHSM CBOOOJIM € MUTAHHSIM CTYTICHs a00 IHTEHCHBHOCTI, a He
npupoau ado cyTHocTi. (ii) Bumora Opartu 10 yBaru «Bua» i «Cmo-
ci0 BUKOHaHHS» BIAMOBIAHOTO 3axomy ao3Boiisse Cyny BpaxoByBa-
TH KOHKPETHHUIl KOHTEKCT i 0OCTaBUHH, AKi CYyNPOBOMXKYIOTH iHIII
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BUAM OOMEXeHb, KpiM MapaJurMu yB’SI3HEHHS y kamepi. JlilicHo,
KOHTEKCT, B SIKOMY B)KUBAIOTHCS 3aXOIH, € BAXXIUBHM (PaKTOPOM,
OCKUIBKHM CHUTYyallii 3a3BUYail TPAIUISIOTHCS B Cy4YaCHOMY CYyCIHiJib-
CTBI, JIe TPOMAJICHKICTh MOKe OYTH MPHU3BAHO TEPIITH OOMEKCHHS
cBOOOIM nepecyBaHHs a0 CBOOOAN B iHTEpecax 3arajibHOro Oiara.
(i11) YacTo HeoOXiTHO abCcTparyBaTHCs BiJl 30BHINTHIX O3HAK 1 BUKO-
pHUCTaHUX (OPMYNIOBAHb TA 30CEPEKYBATUCS HA PEajbHIN CUTY-
arii. Oninka abo BIJICYTHICTh OIIHKK 3 OOKYy JIepyKaBU (paKkTHIHOI
CHUTyaIlil HE MOXXC BHUPIIIAJbHAM YHHOM BIUTMHYTH Ha BHCHOBOK
Cyny npo HasiBHICTb TI030aBiieHHs cBoOou. (iv) [IpaBo Ha cBoOOIY
€ HAJTO BOXJIMBUM Y «JIEMOKPATUIHOMY CyCHUIBCTBI» Y PO3YMiHHI
KouBeHI1ii, mo6 ocoba BTpaTuiia MpaBo Ha 3aXucT 3a KOHBEHITi€0
JIUIIE TOMY, [0 BOHA SIBISIETHCS 3 IOBUHHOIO ISl B3STTS IMiJ] Bap-
Ty. TprMaHHS 11T BApTOO MOXKE TOPYIIyBaTh cTarTio 5 KoHBeHIil,
HAaBITh SKIIO 3a3Ha4€Ha 0c00a MOTOJMIACH Ha HBOTO. 3 Ti€l X MpH-
YHHY, SKIIO0 0C00a CHOYaTKy MPUXOAUTH 0 MICISI TPUMAHHS ITif
BapTO0, Take SK BIJUILT MiJilii, 3 700poi Bosi 200 MOTOIKYETHCS
npuOyTH IO MUTIIIT JJIsT TOTUTY, II€ camo 1Mo co0i He € BHUPIIIalib-
HUM JIJIsl MATaHHS PO Te, 4u OyJ10 1110 0co0y 1mo30aBieHo cBOOOIH.
(v) Cyn TakoX pO3IVISIHE CTYIMHB 3aCTOCOBAHOTO MPHUMYCY. SIKIIo
TicJist BUBYCHHS (DAKTIB CIIPaBU HEMOXIIMBO MPHUITYCTUTH, 110 3asIB-
HUK MIT BIJIbHO ITH, [I€ 3a3BHYail CBITYUTH MPO TE, [0 MAJIO MiCIIe
no30aeneHHs cBoOoau. Lle Moxke craTucs, HaBiTh SKIIO BiJCYTHIH
npsMuil (i3NYHUI BIUIMB Ha 3asBHHKA, TaKe SK 3aCTOCYBAaHHS Ha-
PYYHUKIB 200 TOMIIIEHHS Y 3aunHeny kamepy. (vi) Ilynkr 1 crarti
5 KoHBeHIIIT MOXe 3aCTOCOBYBATHCS HABITh J10 TI030aBJICHHS CBOOO-
JIM Ha Ty>Ke KOPOTKHUH cTpok (MakapeHKo poTH YKpaiHu, 3asiBa
622/11).

IMoxkapaHHs — MOHATTS KIOKAPAHHS», KOTPE MICTUTHCS Y CTATTI
7 § 1 KonBeHIiii, TaKO’)K Ma€ aBTOHOMHE 3HadeHHs. [l Toro, adbu
3aXHCT, HAJaHHUH I[[UM TIOJIOKEHHsIM, cTaB aieBuM, Cyq Mae He Ba-
ral0yyuch BUXOAWUTH 11034 30BHIIIHIO BUAUMICTH 1 CAMOCTIWHO BU-
pilllyBaTH, YK MEBHUH 3aXif 3a CBOEIO CYTTIO € «IIOKAPAHHIM» Yy
po3yMinHHI i€l cTaTTi. TOYKOI0 BIIITIKY IS OyAb-KOT OIIIHKY MO0
ICHYBaHHS «IIOKapaHHs» € BU3HAUEHHS TOTO, UM JIAHWH 3axin Oyno
HaKJIaJCHO BHACTIIOK BU3HAHHS BUHHUM Y KPUMiHAIBHOMY «IIpa-
BOIOPYIICHHI». Y 3B’SI3KY 3 IIMM MOXYTh BHSBUTUCH HAJICKHUMHU
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W 1HII CKJIJOBi: XapakTep 1 MeTa JaHOro 3axoay (30Kpema, pe-
MPECHBHA MeTa), HOro BHYTPIIIHLO-IIPAaBOBa KBaJi(iKaIlis, mpoBa-
JDKSHHS, TIOB’ sI3aHE 3 OT0 MOCTAHOBJICHHSIM | BAKOHAHHSM, a TAKOXK
roro TsokkicTh (Besiu mporn Criostyuenoro KopoJiiBerBa, 3asiBa
17440/90); npoTe TSHKKICTH 3aX0Ay cama Mo coOl He € BUpIlaib-
HO0, OCKIJIbKH YMCJICHHI HEKPUMIHAJIBHI 3aXOI{ TPEBESHTHBHOTO
XapaKkTepy MOXKYTb MaTH Baromi HacHiAK{ JUIS BiATIOBITHOI ocoOH
(Bau nep Beanaen nporu Hinepiannais, 3asia 29514/05).

IIpaBo — nouaTTs «11paBo» («lawy y aHITIOMOBHIH Bepcil), BKH-
TE€ y CTaTTi 7, BIAMOBIAA€ MOHATTIO «3aKOH» Y THIIUX cTaTTsax KoH-
BEHIIi1 1 BKJIOYA€ B ce0e K MPAaBO 3aKOHOAABYOTO MMOXOKEHHS, TaK
1 CYJIOBY TIPaKTHKY, 1 repedavae HasBHICTh SKICHHX YMOB, TIOMIX
SIKMU JIOCTYIHICTH 1 nependauysanicts (esan Pio IIpaxa nporn
Icnanii, 3asiBa 42750/09); cronu citij 3apaxyBarH, 3BUYANHO XK, K
CYIIOBI peNe/IeHTH, TaK 1 MiI3aKOHHI i HOPMAaTUBHO-IIPABOBI aKTH.
Cyn Mae B34TH 10 yBard BHYTPIIIHE MPaBO «B IIUIOMY», a TaKOX
crnoci0, y sSIKuii BOHO 3acTOCOBYBasioch Ha Tol dac ([Jean Pio Ilpa-
na npotu Icnawii, 3asBa 42750/09).

IIpaBo BUKIMKATH CBiAKIB 3aXUCTy — B NPUHINII, caMe Ha-
[IOHAJIFHI CyJAM TOBHMHHI OIIHIOBATH HaJaHI 1M JIOKa3H, K 1 JIO-
peuHiCTh JOKa3iB, sIKi OakaroTh HajgaTH oOBuHYyBadeHi. Crarts 6
§ 3 d), 3HOBY K Taku B NPHHIIUIII, 3aJIUINAE 32 CyIaMU 000B’ 30K
BUpIILITYBaTH I[0A0 KOPUCHOCTI JOKAa3iB, HAJaHUX CBikaMu. BoHa
HE BIMAarae BUKJIUKY 1 TOMUTY KOXKHOTO CBiJIKa 3aXHUCTY: ii TOJOBHA
METa, SIK KaXKyTh CJI0BAa «HA TUX CAMHX YMOBaX», — [IOBHA PiBHICTh
cTopin y npomy nutanHi (Ilepua mporu Itanii, 3asaBa 48898/99);
cTarTs 6 He Hajlae OOBHHYBAaYCHOMY HEOOMEKEHOTO TpaBa 3a0e3re-
YUTH SBKY CBIJIKIB Ha CIIyXaHHs. 3a3BHYail HAIllOHAJBHI CyJH BHPI-
HIyI0Th, YX NOTPiOHO abo morinsHO nonutaru ceigka (C.H. nporu
IIBenii, 3asiBa 34209/96).

[IpaBo BiIbHOT0 BHOOPY 3aXMCHUKA — HE3BAKAIOYH HA BAXKITH-
BICTh JIOBIPYMX CTOCYHKIB MiXk aJIBOKATOM 1 HOTO KJIIEHTOM, TIPaBO
00HMpaTH BIACHOTO 3aXMCHHUKA HE MOXKE BBAXKATHUCS aOCOIIOTHUM.
Hananus mpaBoBoi 10ITOMOTH HEMUHYYE CTa€ 00’ €KTOM ITEBHHUX 00-
MEXEHb 32 YMOB, KOJM BOHA € O€30IUIATHOIO, 4 TAKOXK KOJIH came
CyOM BU3HAYAIOTh, UM BUMAaralOTh IHTEPECH MPaBOCYIIS NMpU3HA-
YeHHS] 0OBUHYBAYCHOMY 3aXHMCHHKA. [Ipy mpu3HAYCHHI 3aXMCHUKA
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HaIlOHAJIbHI CyAH, 0€3CYyMHIBHO, TOBUHHI BPaXOBYBaTH MO0AKAHHS
mijcyaHoro. [Ipote BOHU MOXYTh HE MPUIHATH JI0 yBaru Iii moba-
YKaHHS, AKIIO ICHYIOTh BIJITIOBIHI 1 JOCTaTHI MiJICTAaBU BBAXKATH, 1110
OO BUMAararTh iHTepecu npasocymis (Kapmwok Ta iHmi npotu
Ykpaiuu, 3aaBu 30582/04 Ta 32152/04).

IIpaBo 3axumaru cede 0COOMCTO YHM BHKOPHUCTOBYBATH
OPHUIHYHY JOMOMOrY 3aXHMCHHKA, BHOPAHOI0 Ha BJIACHHUN
po3cya — OOBHHYBauCHHWI MOBHHEH MaTH MOXIJIMBICTH OpTraHi-
3yBaTH CBill 3aXMCT HaJl@KHUM YHUHOM 1 0e3 OOMEXEeHb MOXKIIH-
BOCTI HaJaHHS Cydy, KU PO3MISANae CIpaBy, BCIX BiIMOBITHUX
apryMEHTIB 3aXUCTy | TaKUM YHHOM BIUIMHYTH Ha pPE3yJbTar
npoBaKeHHs. KpiM TOr0, MOXJIMBOCTI, TOCTYIHI KO)KHOMY, XTO
00BHHYBaYy€ThCS Y BANHEHHI KPUMIHAIBHOTO MPABOMOPYIICHHS,
MAaIOTh BKJIIOUATH O3HAHOMIICHHS 3 MaTepialaMu CIIpaBH, Ha IKAX
IPYHTYIOThCSL 00BHHYyBaueHHs (JIyuaHiHOBa nporu YkpaiHm,
3asiBa 16347/02); crarts 6 KoHBeHIii B HUJIOMY TapaHTye, MO0
ocoba, 00BHHYBaueHa y BUNHEHHI IPABONOPYIICHHS, TOBUHHA 32
3araJbHUM IPAaBHIIOM MaTH IPaBo OyTH MPHUCYTHHOIO Ta Oe3moce-
peaHbo OpaTu ydacTh y CyJOBOMY 3aciJJaHHI CTOCOBHO BCTaHOB-
JICHHST OOTIPYHTOBAHOCTI KPHUMIHAJIBHOTO OOBHWHYBAUCHHS IOJIO
Hei. KpiMm Toro, BiJ nepkaBu, sika 3ampoBajuia aneisiidHi 4u
KacalliiHi cyJau, BUMaraeTbcsi 3a0e3MeueHHs TOTo, 100 ocolw,
IO BiAMOBIAAIOTH MEpel 3aKOHOM, MOTJIM KOPHCTYBATUCh B LUX
Cy/lax OCHOBOIIOJIO)KHUMH TapaHTISIMH, 3aKPITUICHUMH B CTATTi 6
Kongenuii (Kyk nporu Ykpaiun, 3asisa 45783/05).

I[IpaBo Ha :KMTTHA (nopyuienns) — HENOTPUMAHHS IEPKABOIO
MO3UTHBHOTO 00O0B’A3KY IIIOJI0 3aXUCTY 30POB’S Ta KHUTTS 0COOH.
30kpema, Ko il OyJI0 BIIMOBIICHO B TEPMIHOBIM ToCHiTai3aIll,
SIKYy BOHA BUMArae mpoTIroM IIEBHOTO Yacy; MPU IbOMY TPUMAETh-
sl il BapTOr0 0e3 Oy/Ib-SKOro OOTPYHTYBaHHS, NepeOyBarOuu MpH
[bOMY B KPUTHYHOMY CTaHi, i BCymeped pPeKOMEHMIALISM JiKapiB;
i1 9ac rmepeOyBaHHs B JIIKAPHI 11 OCTIHHO TPUMAJIM B HAPYYHHKAX,
10 CIPUYMHWIIO TIOTipIIeHHs cTaHy 310poB’sa (Cajaxos Ta lcas-
MoOBa NPoTH YKpainu, 3assa 28005/08); y BUma Ky, KoJIv IOTOBip-
Ha JIepyKaBa IEMOPTY€E IHO3EMIIS, KU yiKe HApa3UBCst A00 PU3HUKYE
Hapa3WTHCS B 3alUTYIOYIH KpaiHi Ha sBHE He3aOe3IeueHHs crpa-
BE/JIMBOTO CYIOBOTO PO3IVISTY HOTO CIIPaBH, 3a PE3yIbTaTaMU SIKOTO
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foro 3acyauin abo MOXKyYTh 3acyauTH 10 cMepTHol kapu (KokTnin
nporu Ykpaiuu, 3asisa 43707/07).

IIpaBo Ha 3axHcT (IPaBO HA MPABOBY JA0NOMOTY) MOMEHN 6U-
HUKHeHHsA — BUMOTH CTaTTi 6 MOXKYTh TaKOK OyTH 3aCTOCOBHHIMH IIIE
JI0 TOTO, SIK CIpaBy NepeJaHo Ha PO3IIIS CyMy, 1 TIEK0 MipOI0, SKOO
HEJOTPHMAHHS TaKHX BHUMOT HAa CAMOMY ITOYaTKy MOXKE CEPHO3HO
MO3HAYUTHCS Ha CMPABEIIIMBOCTI BiJIIOBIIHOTO CYJIOBOTO PO3IIISIY.
Crioci6 3actocyBaHHs MyHKTY 1 1 myHKTY 3(c) cTarTi 6 Ha eTari ciif-
CTBa 3aJICKUTh BiJ] 0COOIMBOCTEH BiNMOBIIHOTO MPOBAKEHHS Ta
(axtiB koHKpeTHOI cripaBu (llladesbHUK MpoTH YKpaiHu, 3asiBa
16404/03); crartst 6 KoHBeHI1i1 — 0cOONMMBO il MyHKT 3 — MOXE 3aCTO-
COBYBATHCSI III€ JIO TOTO, SIK CIIPaBy MEPEIaHo A0 CYAY, SKIIO Ta TilTb-
KH TIEF0 MIpPOI0, KOO CIPaBEIUIMBICTh Cyldy MOe OyTH TiipBaHa
TTOYaTKOBUM HEJOTPUMAaHHM 11 ojokeHb (Yonenko mporu Ykpa-
iHu, 3aaBa 17735/06); Cya noctaHoBIsi€, 0 A TOTO, HI00 MpaBo
Ha CTIPaBeIUTMBHI CYJOBUH PO3IIISA 3AJHIIATIOCS JOCTAaTHBO «IIPaK-
TUYHUM 1 eexTuBHUMY, CtarTs 6 (1) BUMarae, sik mpaBuiio, 3a0e3-
MEYEeHHS JOCTYITy 1O aIBOKara 3 TEpIIOro JOMUTY ITiJI03PIOBAHOTO
MOJTIIII€I0, OKPIM BHIA/IKIB, KOJIM HE JIOBEJICHO, 1110 B CBIT/II KOHKPET-
HUX 00CTaBHH KOXKHOT CIIPABH ICHYIOTh TIEPEKOHIIMBI TIPHYUHA OOMe-
xeHHs 11poro npasa (Caunys nporu Typeuuunnu, 3assa 36391/02).

[IpaBo Ha 3axucT (nopywenns) — BiNOYyBa€ThCS y BUITQAKY Ha-
SIBHOCTI (pakTy 0OMEKEHOTo JOCTYIy 3aTPUMAaHOTO, MiA03pIOBaHO-
TO 10 3aXMCHHKA, HABITh SKIIO B PE3YIbTaTi I[LOT0 BU3HABAIBHHUX
mokaszanb orpumMano He Oyino (JassHan mporu Typeuyunnn, 3asiBa
7377/03); 3acylKeHHsT OOBHHYBaYeHOTO HE TIOBUHHO Oa3yBaTH-
Csl BUKJIIOYHO 200 3HAYHOIO MIipOI0 Ha CBIAUCHHSX, SIKi BIH HE MIT
ockapxxutu (Korsio nporu Ykpainu, 3asBa 17988/02).

IIpaBo Ha koH(ppoHTANi0 (noHAMMA) — KO HA OyAb-AKil
cTaii mporecy 0OBUHYBaueHOMY He Oyiia HaJlaHa MOXKJIMBICTh CTa-
BUTH TIHTaHHS 0c00i, sKa JaBalia MOKa3aHHS MPOTH HHOTO, TO BiH
M030aBISIETHCS MTPaBa Ha CIPABETUBUI CyIOBUN po3rsil (YHTep-
neptinrep nporu Apcrpii, 3asaBa 9120/80); 3acymxeHHs ocobu He
MOYKE TTOBHICTIO UM BUPINIAILHOIO MipOr0 0a3yBaTHCS Ha JaHHX, SKi
OyJIM TIOBiJTOMJICHI TaKOK 0CO0O00, SIKi CTOPOHA 3aXUCTy HE MaJia
3moru noctaButd nutanHs (Capak Ta inmi mporu Typeuuwnnmn,
3asia 29900/96).
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IIpaBo Ha koHdpoHTaNiI0 (suKTIOUeHH — mecm Anb-Xasatis) —
SIKIIO OOBHMHYBAJIbHUI BUPOK 0a3ye€ThCs BUKIIOYHO a00 BUPIIIAIIb-
HOO MIpOFO Ha MOKa3aHHAX BiJICYyTHHOTO cBifka, Cy/l TOBUHEH ITiJI-
JaTh PO3IVIsil HAMOLIbII CyBOPOMY KOHTPOJIO. Y KOXHIHM crpaBi
MTUTaHHS TIOJISTAE B TOMY, YU € JOCTaTHI BPIBHOBaXKYIOUi (paKTOpH,
BKITIOYAIOYH HASBHICTH 3aXO[iB, IO JOIMYCKAIOTh CIIPABEIJIMBY i
HAJIEKHY OIIIHKY JOCTOBIPHOCTI Joka3iB. Cyja NMOBHHEH BiJIOBI-
CTH Ha TpU NUTaHH: 1) uu Oyno HEOOXiIHUM NPUHHATTS MOKAa3aHb
BIJICYTHIX CBiJKiB; 2) 4 OyJId HemepeBipeHi CBiIUCHHSI BIIICYTHIX
CBIJIKiB BUKITIOUHOIO a00 BUPIIIAIHHOI0 OCHOBOIO OOBHUHYBAJIBHOTO
BHPOKY KOXKHOTO 13 3asiBHHKIB; 3) 4d OyaW JOCTaTHI MPOTHIICKHI
(bakTOpH, BKIIIOYAIOUM MIIHI MpolecyaibHi rapanTii, 1o 3ade3re-
YYIOTh, 00 KOXKEH CYJIOBUH MpoIiec, SIKUH OIIHIOETHCS B ILIIOMY,
OyB cripaBe/uiuBUM (AJib-XaBaiis i Taxepi nporu Criosy4yeHoro
KopoaiBcTBa, 3asaBu 26766/05 Ta 22228/06); 3 oriisiay Ha Te, 10
BCI TPU €Taly aHalli3y B3a€EMOIOB’s3aHI Ta YCi pa3oM BUKOPHUCTO-
BYIOTBCS JUISI BCTAHOBJICHHS, YU OylI0 KpHMiHANbHE NPOBAKEH-
HS y Wil CIIpaBi CIIPaBEIJIMBHUM B LIJIOMY, BUSIBISIETHCS JJOPSUHUM
MpOoaHaIIi3yBaTH BIIMOBIIHI €Tanmy y Pi3HiM MOCTiI0BHOCTI, 30Kpe-
Ma SIKIIO OJIMH 13 TaKUX MiAXOAIB JacTh 3MOTY YiTKO BU3HAUUTHCS
IO/I0 CIIPABEUIMBOCTI MPOBaKeHHsT a00 Hapmaku (CiTHeBCbKHIA
Ta YaiikoBcbKuii npoTn Ykpainu, 3assu 48016/06 Ta 7817/07).

IIpaBo Ha ockap:keHHSI B IOPHIMYHMX cHpaBax (oOmedrcen-
ns) — Cyn BBaXae NpUHHATHIM, 30KpEMa, Te, [0 Y IesKUX KpaiHax
ICYTHYM, KU 0a)ae 0CKap>KUTH PILICHHS CY/Y, IHKOJIM TIOBUHCH
OTpHUMATH Ha 1i¢ 103BUI1. OHAK MPUHIIUIIOM YCTaJICHOI MPAKTUKH €
Te, MmO OyIb-sIKi OOMEXKEHHS TpaBa Ha MEPerysil, MO0 MICTIAThCA y
HAIIOHAJTLBHOMY 3aKOHOIABCTBI, MalOTh 32 aHAJIOTIEIO 3 TIPABOM Ha
JOCTYII 0 CYAY, KW 3aKkpiruieHo myHkToM 1 crarTi 6 KoHBeHiii,
MePEeCITiyBaTh 3aKOHHY METYy Ta HE MOPYIIYBaTH CaMy CYTh I[bOTO
npasa (I'ypenka nporu Ykpainu, 3asia 61406/00)

[IpaBo nHa npuBaTHe ;KUTTS (nOHAMNISA) — KIPUBATHE KUTTS —
IIMPOKE MOHATTS, SKOMY HEMOXKIIMBO JaTH BUYEPITHE BH3HAYCHHS.
Bono oxomioe Gi3uuHy Ta MCUXOJIOTTYHY HEAOTOPKAHHICTh 0CO0H.
ToMy BOHO MOKE BKIIOYATH B ceOe Pi3HI acleKTH (pi3W9IHOI Ta co-
niajabHOT caMoineHTHdikalii ocoou. Taki eneMeHTH SIK, HapuKiIal,
MIpUpaxXOByBaHHs ceOe JI0 MEeBHOI cTaTi, iM’sl, a TAKOXK CEKCyallbHa
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Opi€HTAllis Ta CTATEBE XKUTTSI, OTPAILIAIOTH y IPUBATHY chepy, sKa
oxoponsieThesi crarTero 8 Konpenmii. Kpim iMeHi mronuaH, 11 pu-
BaTHE Ta CiMEIHEe )KUTTS MOXKe BKIIFOUaTH B ceOe iHIIi 3aco0u camo-
ieHTH(IKaIlT 0COOMCTOCTI Ta MATPUMKH 3B’SI3KiB 3 ciM’€er0. Bax-
JIUBUM €JIEMEHTOM IPHUBATHOTO XUTTSI MOXe OyTH iHpOpMaIllis mpo
cTaH 3710poB’st moguHu. Kpim Toro, Cyn BBakae, 110 HaI[iOHATbHA
MIPUHAJIKHICTH JIFOAWHU TaKOXK MMOBHHHA BBAXKATHUCS YACTHUHOIO i1
MPUBATHOTO XUTTS. KpiM Toro, crarts 8 KoHBEHIIIT 3axuIiiae mpaso
JIFOMHU Ha OCOOUCTICHUIT PO3BUTOK, a TAKOX ii MPaBO HAJIATOMKY-
BaTH Ta PO3BUBATH CTOCYHKH 3 IHIIMMH JIFOIBMH Ta 3 30BHINITHIM
cBiTOM. bifblie TOro, MOHSTTS NPUBATHOTO KUTTS BKIIIOYA€ B cebe
CJIEMEHTH, SIKi CTOCYIOTBCS MTPaBa JIFOJMHA Ha CBOE 300paxkeHHs (S.
Ta Mapnep nporu Cnonyuenoro Kopoaiscrsa, 3assu 30562/04,
30566/04).

IIpaBo Ha cBOGOXY — MPOTOJIOUIYIOYH «IIPaBO Ha CBOOOIY»,
CTAaTTs 5 CTOCY€EThCS (PI3UYHOT CBOOOIM JIFOMUHM; 11 MeTa TOJIsTrae
B 3a0e3nedeHHi Toro, mob >koHa 0coba He MorIa OyTH CBaBiTBHO
no36aBneHa BoIi. Ii MONOKEHHS He CTOCYIOTBCS 3BHUAHUX 0OMe-
KEHb CBOOOAM TEPeCyBaHHs, sIKi PEryaroloThes crarreo 2 IIpoto-
kony Ne 4 (Jle Tomma3zo npotu Itadii, 3asBa 43395/09); pizHuns
MiX OOMEXKEHHSIM CBOOOMIHM MepecyBaHHs, KOTPE € JOCTaTHBO Cep-
HWO3HUM JJIs TOTO, 100 KBaTi(DIKyBaTHCH SIK TO30aBICHHSI BOJII 3Ti/I-
HO 3 4aCTHHOIO 1 cTarTi 5, Ta 3BMYAHMMHU OOMEKEHHSIMU CBOOOIN
TepecyBaHHs, sKi peniaMeHToBaHi crartero 2 [Tpotokony Ne 4, mo-
JsTae y CTymneHi abo IHTEHCUBHOCTI MPOSABY, a HE B XapakTepi abo
cytHocti (/le Tomma3zo mporu Irauii, 3asBa 43395/09); noz6ag-
JICHHS BOJII HE OOMEXY€ThCS KIACHYHUM BHIIAQJKOM TPUMaHHS IIiJ
BapTOIO MicJs apemTy abo 3acy/PKEHHSI, TPOTe MOXKE MaTu 0araro
inmux gopm (Iyunapai nporu Itadii, 3aasa 7367/76).

IIpaBo Ha cB0OGOAY Ta 0COOMCTY HEIOTOPKAHICTH (nOpvuLeH-
ns) — CyJ BU3HaBaB MOPYLICHHS MyHKTY 1 ctarTi 5 KoHBeHmii, konu
QJIMIHICTPaTUBHHUK aperiT, SKui (opMaabHO MiANanae Mg Jio
myHKTY 1(a) cTarTi 5, BUKOPUCTOBYBABCS /ISl 3a0€3MEUCHHS Iepe-
OyBaHHS OCOOM T BapTOr Ui 1HIIWX Iiiel. (JopoHiH mpoTu
Ykpainn, 3asBa 16505/02); Cyn Bu3HaBaB MOPYIICHHS MyHKTY |
crarti 5 KoHBeHIIi1, Koy TpUMaHHS 0COOH ITiJT BAPTOIO HE MepeciTi-
JTyBaJio KOJIHOI METH, 3a3HaueHoi B myHKTi 1 ctarti 5 KonBeHuii, i,
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oTXxe, mopyumio Bumoru wiei crarti (Kpeligiu nporu Ykpainu,
3asBa 48495/07).

IIpaBo Ha cipaBeAIUBUIi Cy1 (nopyuienns) — BiTMOBA Y HaJlaH-
HI ITpaBa Ha NMPUBATHE Ta KOH(IACHIIHHE CIUTKYBaHHS 13 3aXHCHU-
KoM 0e3 BTpy4aHHs 3 00Ky KOHBOIO MOXKE IPHU3BECTH 10 MOPYIICH-
H TIpaBa Ha crpaseinBuil cya (CBuHapenko Ta CisiIHEB IPOTH
Pocii, 3asiBu 32541/06 i 43441/08).

IIpaBo Ha cynoBuii meperJisia 3a BJIacHUM OaxkaHusaMm — Cyn
MOBTOPIOE, IO KIFOYOBOIO TapaHTieto 3a 1. 4 c¢T. 5 KoHBeH1ii € Te,
o 0co0a, sika MPUMYCOBO YTPUMYETHCS Y IICUXIaTPHYHOMY 3aKJIa-
i, MOBUHHA MaTH MpPaBO HAa CyAOBUI mepemnisf 3a ii BracHUM Oa-
xaHHaM. [1. 4 ct. 5 KoHBeHIIi1 BUMarae B nepiry 4epry HasBHICTb
HE3aJIeXKHOTO TPaBOBOTO 3aco0y, 3a JOMOMOIOI0 SKOr0 0c00a, sika
YTPUMYETBCSI, Ma€ MOKIIMBICT ITOCTATH IIEPeN CYIACIO, SIKHHA BHU-
3HAUUTh 3aKOHHICTh TPUBAIOYOTo yTpHMaHHs. JlocTym ocobu, sika
YTPUMYETBCS, IO CYIUIl HE Mae 3ajiekaTd Bij 1oOpoi BoJi aami-
HicTpamii 3akigany, e YTPUMYEThCS 0co0a, BUKOPHCTOBYBAaTHCH
3a po3cynoM KepiBHUITBA MequmgHoro 3axnany (FopmkoB mpotu
Ykpaiuu, 3asaBa 67531/01).

IIpaBo He cBiTUMTH MPOTHU cebe — CTOPOHA OOBHHYBAYCHHS B
KpUMiHaNBHIH cIpaBi, HAMAraro4uch JAOBECTH CBOIO BEPCiIO LIONI0
00BHHYBaYE€HOT0, HE MOXKE BUKOPUCTOBYBATH JI0Ka3H, 37100yTi 3a JI0-
MIOMOTOI0 METO/IiB IPUMYCY UM YTUCKY BCyTIEped BOJi OOBHHYBaue-
Horo (Heunnopyk i Monkano nporn Ykpainu, 3assa 42310/04).

Ipe3ymnuisi cMepTi — K10 0c00a, sIKa HA MOMEHT B3SITTS ITiJ]
BapTy Oyna y 100poMy 370pOB’i, Ha Yac 3BUIBHEHHS Ma€ MOPaHECH-
H$I, TO iep>kaBa MOBUHHA HAJATH AOCTOBIpHE MOSICHEHHS TTOSIBU IIUX
TUTECHUX YIIKOMKEHB, Y TPOTHICKHOMY K BHITAQJKY Ma€ 3aCTOCO-
ByBaTuCh cTarTsa 3 KoHBeHii. Kepytounch Takumu 5k MipKyBaHHSI-
MU, CTaTTs 5 MMOKJIAJa€ Ha JAepKaBy 3000B’I3aHHS ITOBIIOMUTH PO
Miclle, y skoMy TiepeOyBae KokHa ocoba, KoTpa B3sTa Mij Bapry i,
OTIXKe€, 3HAXOIUTHCSI B pyKax BiIaju. BilMoBiIb HA TUTAHHS, Y4 BiJl-
CYTHICTh JJOCTOBIPHOTO TOSICHEHHS 3 OOKy BJaJy CTOCOBHO JOJIi
YB’SI3HEHOTO, SIKIIO BiJICYTHE HOTO TiJIO, MOXE TAaKOXX CTaHOBUTH
mpobnemMy 3 TOUKH 30py cTarTi 2 KoHBeHIi, 3a/1€XUTh BiA CyKyII-
HOCT1 00CTaBHH CIIPaBH, 30KpeMa, BiJl ICHYBaHHS JOCTATHIX HEMpsi-
MHUX JOKa3iB, 3aCHOBAaHMX Ha MaTepiajbHUX JIOKa3ax, KOTPi JO3BO-
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JISFOTh 3 JOCTATHIM CTYTIEHEM JIOBEJEHOCTI 3pOOUTH BUCHOBOK, 1110
CJIIJT TIPE3IOMYBATH CMEPTh YB’SI3HEHOTO Tij Yac nepeOyBaHHS i
Baproio (Timyprac nporu Typeuuunu, 3asiBa 23531/94).

[punnun equality of arms — BUpoOIeHa NPEIEICHTHOO TPaK-
tukoto Cyny KOHIENIIisl, Sika BUMarae JOTPUMaHHs pO3yMHOro Oa-
JAHCY MDK CTOpPOHAMH, KO)KHA CTOpPOHA ITOBHHHA MaTH PO3YMHY
MOXJIUBICTh MPEACTABUTU CBOI JOKa3H y cmpasi 0e3 Oyab-KHUX
ICTOTHHX HEJOJIKIB BiHOCHO iHIIOI ctoponu (ByayTr mporu AB-
cTpii, 3asBa 17358/90)

MMpunnun 6e3nocepeanocti — Cy/ MOCTaHOBUB, IO BAYKITMBUM
€JIEMEHTOM CIPaBEIJIMBOTO KPUMIHAIBHOTO MPOBAKEHHS TAKOXK €
MOJKJIMBICTh OOBHHYBAYEHOTO MIPOBECTH OYHY CTABKY 31 CBIJKOM 3a
MPUCYTHOCTI Cy/Ji, IKUI OCTaTOUHO BUpiIIye crpaBy. Takuit mpuH-
IUn 0e3MOCEepeHOCTI € BAXKIMBOIO TAPAHTIE Y KPUMIHAILHOMY
MIPOBAKEHHI, B IKOMY 3ayBa>KC€HHS, 3p00OJIEH1 CyJJOM PO MOBEAIHKY
Ta HAJAIMHICTh CBIJIKA, MOKYTh MaTH BRXKITUBI HACIIIIKH JII OOBHHY-
BaueHOro. Tomy, sk MpaBUIIO, 3MiHA CKJIQAY CyAy MEpIIOi iHCTaHIIi1
TTCIIS 32CITyXOBYBAaHHS BaYKITMBOTO CBiZIKa MOBUHHA MIPU3BOIHUTH JI0
noBTopHOro AonuTy 1oro cBifka (ILK. nporn ®@innsauuii, 3asaBa
37442/97); npote MpUHIUI OE3MOCEPETHOCTI HE MOXKE PO3IIIsiia-
THUCS SIK 3200poHa Oy/b-sKOT 3MiHU Y CKJIa/li Cy[ly MiJ] 9ac O3Sy
crnpaBy. MOXKyTh BHHUKATH JTy’Ke YiTKi aIMIHICTpATHBHI 200 Iporie-
JypHi (haKTOpH, SIKi YHEMOXKIIUBIIIOIOTH TPOJIOBKEHHSI Y4acTi Cyai
y crpagi. CyJ1 3a3Ha4uB, 110 MOKYTh OYTH BXKHTI 3aX01 JUIsI 320€3-
MEYCHHS TOTo, 00 CyAmi, SKi MPOAOBKYIOTh PO3IISIATU CIPABY,
HaJIC)KHUM YHHOM PO3YMUIN OKA3W Ta apryMEHTH, HaPUKIAMI, 3a
JIOTIOMOTOI) TOCTYITHUX CTEHOTpaM, AKIIO HAAIMHICTh CBiJKa, PO
SIKOTO #JIe MOBa, HE CTaBUTKCS il CYMHIB, a00 3a JIOIIOMOTOI0 Op-
rafizamii TOBTOPHOTO JOCIIKECHHS BiAMOBITHUX APTyMEHTIB YU
JIOTIUTY BYKJIMBUX CBIJIKIB HOBOCTBOpeHUM cynoM (KyTtian mporu
Pymynii, 3asBa 53150/12).

IMpunuun 3a00poHM PeTPOAKTHBHOCTI KPUMiHAJIBLHOIO
3aKkoHy — ctartsa 7 KoHBeHIii 3a00poHsi€ y aOCOMIOTHUE crocio
PETPOAKTHBHE 3aCTOCYBaHHS KPHMIHAJIBFHOTO 3aKOHY Ha IIKO-
ny 3arikaBneHiit oco6i (Jdean Pio Ipaxa nporu Icnawnii, 3asaBa
42750/09); npuHIUI 3a00pOHU PETPOAKTHUBHOCTI KPUMIHAIBHOTO
3aKOHY 3aCTOCOBY€THCS SIK JI0 MOJIOXKCHB, 1[0 BU3HAYAIOTh MPaBO-
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nopyienHs (Baciisiyekac nporu Jlutsu, 3asBa 35343/05), Tax i
JI0 TUX, 1110 BCTAHOBIIOIOTH okapanHs ([[skamins nporu dpanii,
3asBa 15917/89); HaBiTh micis MPOTOIOUICHHS OCTATOYHOTO MOKa-
paHHs a00 TPOTATOM HOT0 BUKOHAHHS 3a00pOHA PETPOAKTHBHOCTI
MOKAPAHHS MEPelIKoKae ToMy, aOu 3aKOHOAABEIlb, AJMIiHICTpa-
THUBHI OpraHu ado0 CyaH 3MiHIOBAJIM Mipy MPHU3HAYEHOTO MOKApaHHS
PETPOAKTHBHO 1 Ha MIKOAY 3acykeHoMmy ([Jeab Pio [lpaga nporu
Icnanii, 3asiBa 42750/09).

[puHOun 3aXuCTy BiA cBaBiLIA — TpUBae TPUMAHHS i1 Bap-
TOXO 0€3 BU3HAYCHHS B PIllICHHI CY[y BIAMOBIIHUX MiJCTaB BU3HA-
€THCSI HECYMICHUM 3 IPUHIIUTIOM 3axHCTy Bia cBaBig (Cososei i
3o3y.sis1 mpoTu Ykpainu, 3asisu 40774/02 i 4048/03).

[puHOun NpaBoBoi BU3HAYEHOCTI — MPUHIIUI PABOBOI BU-
3HAYEHOCT] BHUMarae BiJl HAI[lOHAJIBHUX OPTaHiB BJIaJd TOBark 0
000B’3KOBOTO XapaKTepy OCTATOYHOTO CYI0BOIO PillIeHHS. 3aXHUCT
BiJl JAyOJFOBaHHS KPUMIHAJIBHOTO TIPOBAJDKCHHS € OIHIEID 3 KOH-
KPETHUX TapaHTiid, OB’ A3aHUX 13 3arajibHOIO TAPAHTIEIO CIPaBE]-
JMBOTO CYJIOBOTO PO3MIISY Y KpUMIHAIBHOMY TPOBAHKEHHI 3T1IHO
3i crarreto 6 Konsenii (bparsikin nporu Pocii, 3asBa 72776/01);
MIPOTE BUMOTH ITPaBOBOI BU3HAYEHOCTI HE € aOCOTIOTHUMH. Y KpH-
MiHAIBHUX CIpaBaX BOHH IOBHHHI OLIHIOBATUCS 3 ypaxXyBaHHSM,
Hanpukian, ctarti 4 § 2 [potokoiry Ne 7, KM 4iTKO JTO3BOJISIE ACp-
JKaBi BiJIHOBJIIOBATH CIIPaBy Yy 3B’SI3KY 3 MOSBOI0 HOBOBHUSIBICHHUX
00CTaBUH a00 SIKIIO BUSABICHO CYTTEBI HEAONIKH y TONEPETHHOMY
CYIOBOMY PO3IJIsifli, SIKi MOIVIM BIUIMHYTH HA PE3YJbTATH PO3IVISIILY
cnpasu. OniHaK, TOTpUMaHHs BUMor ctatTi 4 [Iporokony Ne 7 came
mo cobi He € JOCTaTHIM JJisi BCTAHOBJICHHS JOTPUMAaHHS BUMOT
CTPaBEITUBOTO CYJIOBOTO PO3MISALY BIAMOBIAHO 1Mo cTarTi 6 KoH-
BeHil (Hikitin nmporu Pocii, 3asiBa 50178/99); npunumn npaso-
BOT BU3HAUEHOCTI TAKOXK FApaHTYE MEBHY CTA0LIBHICTh Y MMPABOBUX
CHUTYyaIlisIX 1 CIIpHs€e MOBipi CyCHiJbCTBA IO CyAiB. 3 iHIIOrO OOKY,
30epeIKEHHS CYNIEPEWINBUX CYAOBHX PIICHb MOXKE CTBOPUTH CTaH
MPaBOBOI HEBHU3HAUEHOCTI, 1[0 MOXKE 3MEHIIUTH JOBIPY CyCHiJb-
CTBa JI0 CY/IOBOI CHCTEMH, B TOH Yac SK Taka OBipa, Oe3repeyuHo, €
OJTHIEI0 3 HAWBaXIIMBIIIMX CKJIAJOBUX ICHYBaHHS JEp)KaBH, 3aCHO-
BaHI Ha BepXOBEHCTBI mpaBa. OIHAK BUMOTH MPaBOBOI BH3HAUeE-
HOCTI Ta 3aXHCT 3aKOHHOI JIOBIpH TPOMAJICHKOCTI HE OOYMOBIIIOIOTh
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HaOyTe MPaBo Ha Y3TOKEHICTh MPELEACHTHOTO MpaBa Ta PO3BUTOK
MIPEIEICHTHOTO TpaBa, caM MO COo0i, He CYMEepPEUHTh HAICKHOMY
3[IMCHEHHIO MPAaBOCYAS, OCKIUIBKM HE3[aTHICTh MiATPHUMYBATH
JUHAMIYHUHA Ta eBOJFOIIIMHUHN X1 MOXe 3aIIKOIUTH pedhopMam
a6o BrockoHaneHHio (bopr mporu MagabTh, 3asaBa 37537/13).

IMpunnun npe3ymniii HeBUHYBATOCTI (noHamms) — TSITAP 10-
BEJICHHS BUHM OOBMHYBAY€HOTO MOKJIAAA€THCS HA OOBUHYBa4YEHHS,
a BCl CYMHIBH IMOBHHHI TIYMa4yUTHCS Ha Horo kopucth. OOBUHYBaY
Ma€ MOBIJOMUTH OOBHHYBa4€HOMY PO J0Ka3H, 110 € MPOTH HbO-
0, JUIS TOTO, 1100 BiH MIT MiJATOTYBaTH Ta HAJATH JOBOIU Ha CBIH
3aXUCT, 1, BPEIITi-peIIT, OOBUHYBau€HHS MOBUHHO HAJaTH JIOKa3H,
JIOCTaTHI JUis BU3HaHHs Horo BuHyBaruM (Bap6epa, Meccerye i
Jxa6apao nporu Icnanii, 3asaBa 10590/83).

IMpunnun npe3ymmnuii HEBUHYBATOCTI (npukiadu nopvuien-
M) — TMPUHIOMIN Tpe3yMNnii HEBUHYBAaTOCTI HE JIMIIE 3a00pOHSE
neperyacHe BUCIOBICHHS TyMKH CaMHM CYIIOM o Te, o oco0a,
«Ky OOBHHYBAa4CHO y BUMHEHHI 3JI0YMHY», € BUHHOIO, TOAI SIK 1€
IIe He JOBENCHO BiAMOBITHO 710 3aKOHY, a i OIINPIOETHCS Ha 3asBH,
o ix poOJsATh 1HII JepiKaBHI MOCaZ0BI 0COOM CTOCOBHO MpPOBa-
JOKEHB, 1110 TPUBAIOTh, Y KPUMIHABHUX CIpaBaXx 1 sKi CIOHYKAIOTh
TPOMAJICHKICTh JIO AYMKH MPO BUHY MiI03PIOBAHOTO Ta BU3HAYAIOTh
Harepe/ OIiHKy (akTiB KoMIeTeHTHUM cynoBuM opraHom (Lllarin
nporu Ykpainm, 3asasa 20437/05); npaBo Ha MPE3yMIILiI0 HEBU-
HYBaTOCTi 3a00pOHSIE MepeaIacHe BUPAKSHHS CAMUM CYIOM TYMKH
PO Te, IO «TOl, KOr0 0OBUHYBAUCHO y BUMHEHHI KPUMiHAIBHOTO
MIPaBOIIOPYIICHH», € BHHHUM, JI0 TOTO, SIK II¢ OylI0 TOBEAEHO Bif-
MOB1/IHO 710 3aKOHY caMuM cyaoM. Cranuii migxin Cyay mojo npasa
Ha MPE3yMIIII0 HEBHHYBATOCTI TIOJISTaB Y TOMY, IO MOPYIICHHS
LBOTO MOJIOKEHHS MaTUMe Miclie, SIKIIIO CyJI0BE pillleHHs a0o 3asBa
MOCaIOBOi 0COOM TI0I0 0COOHM, OOBHHYBaueHOI y BUMHEHHI KpH-
MIHAJIBHOTO 3JI04MHY, BiJOOpaskae AyMKy Mpo i BUHY 70 TOTO, K
BOHa Oynie ToBejicHa BiAMOBiIHO 10 3akoHy (IlaHTesieeHKO MpoTH
Ykpaiuu, 3asaBa 11901/02).

IMpunuun nponopuiiiHoCTi NPU BUPilIeHHI MUTAHHSA 1010
TPUMAaHHS NIl BAPTOI0 — MEXIi MEPEeBipKU Ha MPONOPIiHHICTS, 1110
Ma€ 3aCTOCOBYBaTHCS y KOXHIM CIpaBi, 3aJieXkarh BiJ BUAY TpH-
MaHHS i BapTolo, mpo skuid iaerbes (Pyciaan SIkoBeHKo npoTu
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Ykpainn, 3asBa 5425/11); ouinka MpONOPIiIHOCTI M030aBIEHHS
0Cco0M CBOOOJM TIOJISITAE Yy TOMY, IO BOHA OOYMOBJIIOE iICHYBaHHS
OOTPYHTOBAHOTO PIIICHHS, SIKUM 371MCHIOETHCS OLIHKA BiJMOBif-
HUX apTyMEHTIB «3a» 1 «1poTuy» 3BuIbHeHHS (Tapan nmporu Ykpa-
inm, 3asia 31898/06).

punuun npomopuiiiHocTi npu odmesxkeni npaB — Cyg,
Mo-TepIle, MOBUHEH IMEPEKOHATUCS, IO y BiJNOBIIHOMY Halli-
OHAJIBHOMY 3aKOHOJIAaBCTBI Ta Ha MPaKTHIl 0coOW 3abe3mnedeHi
HAJCKHUMU TapaHTisMU Bil 3710BxkuBaHb. [lo-npyre, Cyn noBu-
HEH PO3MISTHYTH OOCTaBMHH KOXKHOI CIIpaBH, MI00 3’sICYBaTH, UM
B KOHKPETHil cripaBi BiAMOBIHE BTpYUYaHHsI OyJI0 MPONOPIiHHIM
i, ssky BoHO nepeciinyBano (Kamensina nmporu llBeiinapii,
3asBa 21353/93).

I[Mpunnun npouecyajabHOl PiBHOCTI CTOPiH — BHMarae, moo
KOXHIM CTOPOHI HaJgaBajach pO3yMHA MOXIIHBICTH MPEACTaBISATH
CBOIO TMO3HIIIIO 33 TAKUX OOCTAaBHH, SIKi HE CTABIIATH IO CTOPOHY B
CYTTEBO HEBHTiJHE CTAHOBHUIIE MO BiJHOIICHHIO J0 MPOTHICIKHOT
croponu. Takox mepenbayae HagaHHS CTOPOHAM CYIOBOTO IIPOIe-
CY MOXJIMBOCTI O3HAHOMHTHUCH 3 yCiMa Mpe[ IBJICHUMH J0Ka3aMu
1 3ayBaXCHHSIMHU Ta NMMPOKOMEHTYBATH iX, HABITh SIKIIIO BOHU HaJaHi
HE3aJIeKHUM MPEACTAaBHUKOM JICPKABHOI I0PUAUTHO]I CITy>k0u 3 Me-
TOYO 3/11MCHEHHSI BIUIMBY Ha pinieHHs cyny (JKyk mporu Ykpainm,
3asiBa 45783/05).

Mpuamun my6aivHocTi — MyOIIYHICTh TPOBAHKECHHSI 3aXHUIIAE
MIICYTHOTO BiJl TAEMHOTO MPABOCY/S, HA SIKE HE MOIIUPIOETHCSI
KOHTPOJIb TPOMAJICHKOCTI; BOHA € TAKOX OJHHM 13 3aC001B, KM J0-
nmomMarae 30eperta J0Bipy JI0 CyAiB. 3aBASKH MPO30POCTI, SIKY BOHA
HAJIa€ BiJINPABICHHIO MTPABOCYIS, TyOIIYHICTh JJO3BOJISE BTUTIOBA-
TH MeTy cTarTi 6 § 1 — cpaBeIMBUI CyAOBUI PO3IIsA, TapaHTO-
BaHICTb SIKOTO € OJIHUM 13 TIPUHIIHITIB KOXKHOTO JIEMOKPATHYHOTO, Y
posyminni Konsentii, cycninscta (Pinan nmporn Apcrpii, 3asaBa
35115/97); i3 npuHIHMITY MyOIIYHOCTI IPOBAHKEHHSI B CY/IOBUX Opra-
HaX BUIUTMBAIOTh JIBA Pi3HI aCMIEKTH: 31HCHEHHS MyOIIYHUX CYJIOBUX
ne0ariB 1 myOigHe MpoTroJIoieHHs pimeHb i BupokiB (Tipce i inmmi
nporu Can-MapuHo, 3asiBu 24954/94, 24971/94 Ta 24972/94).

I[MpuunHu 3aTpuMaHHst — Oy/b-siKa 3aTpuMaHa 0co0a MOBHHHA
OyTH TOBIIOMJIEHA MPOCTOIO, JOCTYITHOI MOBOIO, SIKy BOHA PO3Y-
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Mi€, IPO OCHOBHI MPaBOBI Ta (PAKTUUHI MiACTaBH ii 3aTpUMAHHS,
o0 OyTH B 3MO31 OCKap)KUTH JIO CY[Iy WOTO 3aKOHHICTH 3TiJTHO 3
nyHKToM 4 ctarTi 5 KonBeniii. Xo4a 1151 iHopMarlist HOBUHHA OyTH
JOBENIeHa JT0 0COOM «HETaifHOY», B IIIOMY, BOHA HE TIOBHHHA HaJla-
BaTHCh caMe MPAIliBHUKOM MUTIIii, 110 31MCHIOE 3aTpUMaHHs, Ta
came y MOMEHT 3arpuMaHHsl. [l iHpopmallis MOBHHHA HaIaBaTHCS
3aTpPUMaHUM 0c00aM B aJIeKBaTHHI croci0 3 THM, 1100 ocoba 3HaIa
npuyuHY TI030ariieHHs ii cBodonu (KadysioB mporu Ykpainu, 3a-
sisa 41015/04).

IIpoBokanisi 10 BYNHEHHS 3JOYHHY — TiI0ypIOBaHHS 3 OOKY
MONIIi1 Mae Miclie TOi, KOMW BiIMOBiIHI MpaIiBHUKH MPABOOXO-
POHHHUX OpraHiB ab0 ocoOu, siKi JIIOTh 3a IXHIMHM BKa3iBKaMH, HE
00MEXYIOThCS TACHBHUM PO3CITIIyBaHHSM, a 3 METOIO BCTAHOBIICH-
Hs 3JI0YMHY, TOOTO OTPUMaHHS JIOKa3iB 1 TOPYIICHHS KPUMiHAIb-
HOI CIIpaBH, BIUIMBAIOTh Ha Cy0’€KTa, CXMWIIAIOYH HOTO JI0 BYUNHEHHS
3JI0YHHY, IKAH B 1HIIOMY BUTIaJIKy He OyB O BunHeHui (Pamana-
yekac npotu JInteu, 3asiBa 55146/14); npoBokaitis 3 60Ky moimii
BiJIOyBA€THCS B TUX BUIIAJIKAX, KOJIM CIIBPOOITHUKH MPABOOXOPOH-
HUX Opra”iB abo ocoOwu, 1m0 JTiIOTh 3a X TOpYUYEHHSIM, HE 00MEXY-
FOTHCSL PO3CITITyBaHHSAM 3JI0YMHHOI JISUTBHOCTI MEPEBaYKHO MACHB-
HO, a BIUIMBAIOTh, MiIOYPIOIOTH 10 BUMHEHHS 3JIOUUHY, SKE 1HAKIIE
He Oysio O CKOEHO, 00 MOKHA OYJIO BCTAHOBUTH (DaKT 3JIOUHHY,
TOOTO OTPUMATH JOKa3H MOTO 3/1MCHEHHS 1 MOYaTH KPUMiHAJIbHE
nepecninyBanss (Pamanayckac nporu Jlureu, 3asaBa 55146/14);
Cyn TakoX BiJI3Ha4aB y CBOTH MpeleIeHTHIH MPaKTHIIi, 1110 HeTJIacHi
oreparlii MOBUHHI MMPOBOIUTHCS MACHBHUM IUISTXOM 32 BIJICYyTHOCTI
TUCKY Ha 3asiBHUKA JJIsl BYMHEHHS HUM 3JI0UYHHY 32 PaXyHOK TaKHUX
3ac00iB, sIK TPUAHATTS Ha ceOe 1HII[IaTHBY B KOHTAKTaX 13 3asBHU-
KOM, HAIOJIeTJIUBE CIIOHYKaHHsI, OOIIHKY (hiHaHCOBOI BUTOIHU 200
3BEpHEHHS J10 TouyTTs Kairo 3asiBHUKA (Hocko i Hedenos nporu
Pocii, 3asiBa 5753/09 Ta 11789/10).

IIpoBokauisi 10 BUMHEHHSI 3JI0UMHY (MeuCi 3aCcmMOCY8aAnHsL) —
SIKIIO JISUTBHICTh HETJIACHUX areHTIB yCe K MOJJIMBA 32 HasiBHO-
CT1 YITKMX OOMEXEHb Ta TapaHTid BiJl 3I0BKHUBAHb, BUKOPUCTAHHS
JIOKa3iB, OTPUMAHUX YHACTIJOK MifAOyproBaHHS 3 OOKy MOMiIii, He
MOYKHA BHITPABJIATH CYCIUTLHIM IHTEPECOM, OCKIJIbKH B TAKOMY BH-
najKy OOBHHYBA4YEHHI 13 caMOro Mo4aTKy Moxe OyTH M030aBIeHUH
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IpaBa Ha CIPAaBEAJIHBUN CygoBUM po3mian chpasu (Pamanayckac
npotu JIutBu, 3asBa 55146/14); BUkoprCTaHHS HETJIACHUX arcH-
TiB Mae OyTu oOMexeHHM 1 3a0e3neueHnM rapantismu (Telikceiipa
ne Kacrpo nporu Ilopryrauii, 3asiBa 25829/94).

IIpouecyaibHa cnpaBelIuBicTh — Tiepeadayae BiJICYTHICTh
€IMHOTO HE3MIHHOTO CTaHIAPTy, IO 3aCTOCOBYETHCS HE3aJCKHO
BiJl KOHTEKCTY, (aKTiB i 0OCTaBHH 10 0cOOM 3rigHO M. 4 CcTarTi 5
KouBeHitii. Xo4a He 3aBKU € HEOOXIHICTh Y TOMY, III00 MPOIIey-
pa 3a myHKTOM 4 ctarTi 5 KoHBEHII1 cynpoBOIKyBanach TAKUMH K
rapaHTisIMH, SIKi BUMararThcsi ctartero 6 KoHBEHIT y KpUMiHAIb-
HOMY YM [UBIIBHOMY CYTOYMHCTBi, BOHA MOBUHHA MaTH CYJOBHIl
xapakTep 1 3a0e3rnedyBaTy rapaHTii, SKi € HaJIC)KHUMH TIPH 3aCTO-
CyBaHHI 1IbOTO BUAY N030aBieHHs1 cBOOOaM. 3abe3nedeHHs: 0coobi,
M030aBJICHI CBOOOIN, MOMJIMBOCTI OyTH 3aCIyXaHOK OCOOHMCTO
abo yepes meBHI GOpMHU MPEICTABHUIITBA, € OAHIEI0 3 OCHOBOIIO-
JIOXKHHX TapaHTIH TPOLEYPH, 110 3aCTOCOBYIOTHCS MTPH BUPIIICHH]
MUTaHb 1030aBleHHs cBOOOAM (3akileBchbKUil MpoTH YKpaiHw,
3asBa 7193/04).

Icuxiuno xBopa ocoda — 3rigHO 3 mpakTukor Cymy ocoba He
MOYKe OyTH 1M0o30aBIieHa BOJII K «IICUXIYHO XBOPay, SKIIO HE JTOTPH-
MaHO TPbOX HIKYCHABEICHUX MIHIMAIBHUX YMOB: TO-TIEPIIC, MAE
OyTH IOCTOBIPHO JOBEJICHO, IO 0c00a € ICUXIYHO XBOPOIO; MO-IIPY-
re, ICUXIYHUI po3/1aj] MOBUHEH OyTH TAaKOTO BHIY a00 CTyIEHs, 1110
CITyTY€ TIJICTaBOIO JUISI MPUMYCOBOTO TPUMAHHS y NCUXiaTPHIHIN
JiKapHi; MO-TpeTe, OOIPyHTOBAHICTh TPUBAJIOTO TPUMAHHS Yy ICH-
X1aTpUUHIN JTIKapHi 3aJISKUTH BiJl CTIHKOCTI TAaKOTO 3aXBOPIOBAHHS
(BinTepsepn nporu Hinepnanais, 3asiBa 6301/73).

PanHiii 7ocTyn 10 mpaBoBoi 10MOMOTH — JJIs TOTO, 1100 CKOpH-
CTaTUCh CBOIM MPABOM Ha 3aXHUCT, OOBMHYBAauYCHOMY 3a3BUYail J103-
BOJISIETHCSI TOBHOIO MipOIO KOPHCTYBATHCS JOTIOMOTOIO 3aXHCHUKA 3
MOYaTKOBHX CTaJiil MPOBAKEHHS, OCKUTPKU HalllOHAIbHE 3aKOHO-
JABCTBO MOXKE TIepeadadaT HACTiKH TOBEIIHKH OOBHHYBaYECHOTO
HAa MOYATKOBHX CTaisAX AOMUTIB y MOMiNii, sKi BiirpaBaTUMyTh BU-
pIlIaNIbHY POJIb JUTS TIEPCIIEKTUB 3aXUCTy Ha OyIb-SIKHX Mi3HINIHX
CTaJIisIX KPUMIHAIBHOTO NMpoBakeHHs. CyJ BU3HAE, 10 HA LOMY
eTalrll IPOBaKeHHS 0OBHHYBAYCHHUN YaCTO ONMUHSAETHCS B OCOOIUBO
BPa3IUBOMY CTAHOBHIII Ta y OUIBIIOCTI BUIAJAKIB IIe MOXe OyTH
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HAJIC)KHUM YHHOM KOMIICHCOBAHO JIMINE JOMOMOIOI0 3aXHCHHUKA,
3aBJIaHHSI SKOTO, CePEe/I 1HIIOTO, MOJISTAE Y TOTIOMO31 3a0€3TICYCHHIO
JOTPUMAHHS NpaBa 0OBHHYBAYEHOTO HE CBiMUUTH npoTH cede. Cyx
HaroJIOITy€e Ha TOMY, IO CIIPaBEIMBICTh POBAIKCHHS HACTIPABI
BUMArae HaJiaHHs OOBHHYBAUYCHOMY MOMIIMBOCTI OTPUMATH BECh
THCTpYMEHTapil MOCIIyT, Oe3MOCcepeIHbO MOB’I3aHUX 3 MPABOBOIO
nonomororo. bisbie Toro, 00MeXeHHS! JOCTYILy 3aTPHUMAHOTO Mij-
03pIOBAHOTO JI0 3aXMCHUKA MOYKE TIOPYIINTH TIpaBa 3aXUCTY, HABITh
SIKIIIO B PE3YJIbTaTi [[bOr0 BU3HABAJIBHUX IMOKA3aHb OTPUMAHO HE
Oys10 (Capan4oB nmpoTu Ykpainu, 3asBa 2308/06).

PeTpocniekTHBHE OOTPYHTYBAHHS 00MeKEHHSI IPAB JIIOIH-
HM (0OMedicenHs) — HE3BAXKAOUN HA YITKY BUMOTY B HAIllOHAb-
HOMY 3aKOHOJIaBCTBI IIPO Te, 110 JO3BOJH Ha TaEMHE CIIOCTEpe-
JKEHHSI MaloTh OyTH OOTpYyHTOBaHi, HAIIOHAIBHI CyIu 3ampoBa-
JVJIM MOXJIMBICTh HABOJUTH TAaKi MiJCTaBH PETPOCHEKTUBHO (31
3BOPOTHOIO JIi€f0, PETPOCIICKTUBHE OOTPYHTYBAHHS) Y BAIIAKaX,
KOJIM YITOBHOBQ)XXEHI OpraHM 3 CaMOro Mo4yaTrKky LbOro He 3po0u-
mu. Came 115 IpaKTHKa 00X01y BUMOTH HAaBECTHU MiJCTaBU Ha I10-
YaTKOBOMY €Talli HaIaHHs TAKOTO JJO3BOJY Ta MOTOKCHHS 3 THM,
0 BOHU TaKOX MOXXYTh OyTH HaBeIEHI Mi3HIIIE i 4ac mpoBa-
JKEHHS, BIKPHJIO LIUISX JIO CBABUJIJISA, 11O CYNEPEUUTh FapaHTIsIM
3riiHo 31 crarrero 8 Konsenmii. Cyq He MOXe HE BH3HATH, IO
Taka X mpobsieMa € cyTTio i Ii€i cupasu. lle Tak, He3anexHO
BijJ TOTO, 4u Oyjia CynepeusMBOIO MOTEPEIHs HalliOHAIbHA TIpe-
[[eZICHTHA MpaKTUKa, ab0 * MOXKIUBICTH apryMeHTalii 31 3BO-
POTHOO Ji€r0 (PEeTPOCIEKTUBHE OOTPYHTYBaHHs) Oyiia BIepiie
BBEJICHA JIMIIIE B KOHTEKCTI po3misiHyTo1 ciipaBu. L{o cTocyeThes
MPAKTUKN CIPUHHATTS PETPOCIHEKTHBHO HaJaHUX apryMEHTIB,
Cyn 3a3Havae, 1m0 ¢()EeKTUBHICTh TapaHTil MOMEPETHHOTO KOHTP-
0JII0 Ta 3000B’sI3aHHS HABEJEHHS IIIJICTaB MOKE HE CIIBITaJaTH,
SIKIIO 00O0B’ 130K MOMEPEAHBOTO TOCTIKEHHS Ta HABEJSHHS Mi/l-
CTaB 3aMIHUTH MOXJIMBICTIO HAaBECTH Taki JOBOAM IIi3HIilIE Ha
cTaAil cyJOBOTr0O pO3IMISAY, € CyAU HEMUHYUYE OTPUMAIOTh OiMlb-
e iHpopMalii mpo Te, K 0yJI0 BUMHEHO MOXIIHBI 371049uHU. [le
HE MPOCTO MPOMIXKOK HYacy, a iHIINI nporecyadbHUNH KOHTEKCT, B
SIKOMY OyJlyTh HABEJICHI TaKi MMJICTaBH, [0 i BUMarae Takoi obe-
pexHocri. (JIioanik nporu Ecronii, 3asaBa 173/15)
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Pusuku, 1151 HeIONMYILeHHS SIKHX JONMYCKAETHCS TPUMAHHS
il BApPTOI0 — apTYMEHTH «3a» 1 «IIPOTH» 3BUIbHEHHS (3-111]1 BapTH),
BKITIOUAIOYH PHU3UK TOTO, 1[0 OOBHHYBAYEHUH MOKE TEPEIIKOKA-
TH HAJIC)KHOMY MPOBAKCHHIO y CIIPaBi, HE MOBHHHI OILIHIOBATUCH
abcrpakTHO (in abstracto), ajge MarOTh MiATBEPIUKYBATHCS (aKTHY-
HUMH JaHUMH. PU3UK TOrO, IO OOBHHYBAaYCHHUHA MOXE MEPEXOBY-
BaTHCS, HC MOXE OI[IHIOBATHCS BHKIIIOYHO Ha ITiJICTaBl CTYICHS
TSDKKOCTI MOMKJIMBOTO TOKapaHHs. BiH Mae omLiHIOBAaTHCS 3 ypaxy-
BaHHSM Psy 1HIIUX BiNOBITHUX (aKTOPIB, KI MOXKYTh abo M-
TBEPAUTH ICHYBaHH: HEOC3IEKH MEPEXOBYBaHHS, 00 JOBECTH, IIIO
Taka MOYJIUBICTD € HACTUTBKH HE3HAYHOIO, III0 MOKE HE BUIIPAB/IA-
TH J0cynoBe TpuManHs mia Baproio (IlogBe3bko mpoTu Ykpainm,
3asBa 74297/11).

PiBHicTB cTOpPiH — PIBHICTb CTOPIH € OJHUM 3 HEB1JI'EMHUX €Jie-
MEHTIB ITOHATTS CIIPABETIMBOTO CYIOBOTO po3TiIsiny. BoHa BiMarae,
abu KOoKHA CTOpoHa Oaumia, 1o i HaJaHO PO3yMHI MOXIIMBOCTI
MIPEJICTABUTH CBill IHTEpEC 32 YMOB, SIKi HE CTABJIATH 11 Y HECTIPHUST-
JIUBE CTAHOBHIIIE, TIOPIBHSIHO 13 CympoTHBHUKOM (OIKaaaH MPOTH
Typeuuunu, 3asia 5980/07).

Po3mip 3acTtaBu — po3mip 3acTaBU MOBUHEH OyTH BCTaHOBIIE-
HUW 3 OISy Ha 0coOy TiJICYTHOTO, HAJEKHY HOMY BIIACHICTB,
HOr0 CTOCYHKH 3 IOPYYHTEISIMU, IHIIMMHU CJIOBaMH, 3 OTNISAY Ha
BIICBHEHICTh Y TOMY, IIIO MEPCIIEKTHBA BTPATH 3aCTaBU a0 3aXOJIiB
MIPOTHU HOTO TIOPYYUTENIB y BULIAKY HOTO HESIBKH 110 CyAy Oyze 1o-
CTaTHBOKO JUIS TOTO, 100 cTpuMaru ioro Bix Breui (Hoiimalictep
npotu ABcrpii, 3asaBa 1936/63); Cyn BU3HAB IOPYLISHHSIM ITYHKTY
3 c1. 5 KoHBeH11iT 00paxyBaHHs po3Mipy 3aCTaBH BUKIIFOYHO Ha ITiJ-
CTaBi PO3MIipY LIKOIH, 3aBIAHHS SIKOT CTABHJIOCS Y BUHY 3asIBHUKOBI
Ta TMIJKPECINB, 10 «rapaHTii, nepenadadeHi myHKToM 3 cT. 5 Kon-
BEHIIi1, MAlOTh Ha METi 3a0e3MeueHHs IPUCYTHOCTI 0OBHHYBaYEeHO-
TO B CYJIOBOMY 3aCiJIJaHHI Ta KJIBKYJIIAIis HOTO pO3MipiB HE ITOBUHHA
MIPOBOUTHCS, SIK 1€ MaJIO MICIIe B TAHOMY BHUIIAJKY, B 3aJICKHOCTI
BiJl CYyMU 30MTKY, IO IiJUISTAE BIAMIKOMYBAHHIO B pa3i 3aCy/KCHHS
3asBHUKa» (HolimalicTep mpotu ABcrpil, 3asaBa 1936/63); opranu
BJIaJ¥ TIOBUHHI JTOKJIQJIATH MAKCUMYyM 3YCHJIb SIK JUIS BCTAHOBJICH-
HSl HAJICXKHOTO pO3Mipy 3aCcTaBH, TaK 1 MiJl 4ac BUPILICHHS TUTaHHS
PO HEOOX1THICTh IPOIOBKEHHS TPUMaHHS 11171 BapToro. Kpim Toro,
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pO3Mip 3acTaBu, Mae OyTH HAJCKHUM YHHOM OOIPYHTOBAHHH y pi-
IICHHI PO BU3HAYCHHS 3aCTABH i TOBUHEH BPAaXOBYBAaTH MaifHOBHIA
CTaH 00BHHYyBaueHOro. He3naTHICTh HAIlIOHANBHUX CYAiB OLIHUTH
3[ATHICTh 3asBHUKA CIIATUTH HEOOXIJHY CyMy MOXE BHKIIHKA-
T BusiBneHHst CynoM nopymenss (laga nporn Ykpainu, 3asiBa
54335/14).

Po3ymMHicTh ¢TPOKY KPUMiHAJILHOIO MPOBA/MKeHHs (Kpume-
pii) — BCTAHOBJIIOKOYH, YU OyJia TPUBATICTh KPUMIHAIBHOTO MPOBa-
JoKEeHHS po3yMHOI0, Cyzl 6epe 710 yBaru, 30Kkpema, CKJIaHIiCThb crpa-
BH, IMOBEIIHKY 3asiBHHKA, a TAKOK BIJMIOBITHUX aMIiHICTPATUBHUX
1 cynoBux opratis (Keouir nporu Himeuunnmu, 3aaBa 6232/73);
Ckaaduicmuv_cnpagu: BOHA MOXKE 3aJI€KaTH, HAIPUKIAL, BiJ mepe-
JiKy cTareil 0OBUHYBa4YCHHS, KUTBKOCTI OCi0, 3aJIyueHHX 10 MPOBa-
JOKCHHSI, TAKUX SIK OOBHHYBAYEHI 1 CBIJIKH, 200 % BiJ] MI>KHAPOIHOTO
BUMipy AaHoro cygosoro nporecy (Heiimaiicrep nporu ABcrpii,
3asBa 1936/63); cnipaBa € 0COOINMBO CKIIAIHOIO, SKIIO MiT03PH CTO-
CYIOTBCS 3JI0YHMHIB «OUTMX KOMIpLIB», TAKUX SK, HAIPHUKIIAM, IIHU-
pokoMacITabHe MaxpaiCcTBO, A0 SKOTO 3ay4aroThCs YHCICHHI KO-
MepliiiHi oprasizarii, abo CKJIaaHI TpaH3aKLii 3 METOI0 YHUKHYTH
KOHTPOJIFO CIIIJIYMX OPraHiB, IO MOTPeOye MPOBEJACHHS CKIIAJIHUX
Oyxrantepcekux i (inaHcoBux ekcrieptu3 (C.IL. Ta iHmi nporu
®panuii, 3asBa 36009/97); [losedinka 3asasnuka: crarts 6 Konsen-
1ii He BUMarae Bij 3assBHHKA aKTUBHOI CIIBIpaIli 3 CyJOBUMH Opra-
Hamu. He MO)XHA Takok 3BUHYBa4yBaTH HOTO i B TOMY, IIIO BiH ITOB-
HICTIO CKOpHCTaBCs NepeadadyeHMH BHYTPIIIHIM MpaBoM 3aco0a-
MU TIPaBOBOTO 3aXUCTy. BogHouac, Horo moseinka € 00’ €KTHBHUM
(baxTOM, 32 SIKHIi epxKaBa-BiAMOBIJaY HE MOJKE HECTHU BiIIOBIIAIIb-
HICTb, 1 IKWH cJ1ij1 OpaTy 10 yBard, abu BiJIMOBICTH HA TUTAHHS TIPO
TE, YU MPOBAHKEHHS TEPEBUIIMIO po3yMHHi cTpok (Exiie mporu
Himeuuunn, 3asBa 8130/78); [losedinka 6i0nogionux depiicasHux
opeanig: cTarTs 6 § 1 3000B’s13y€ NepxKaB-yIaCHUIb OPraHi3yBaTH
CBOIO CY/IOBY CHCTEMY y TaKHi CIIOCiO, a0W Cy/IM YCiX PiBHIB MOIJIH
BHUKOHYBATu yci ii BuMoru (Agaoesna nporu Hinepianais, 3asiBa
12728/87); Baoicausicmsb nposadoicenisi s 3a86HUKA TAKOXK CIIJT
B3SITU 70 yBaru, abu OLIHUTHU PO3YMHICTh TPUBAIOCTI MPOBAIKEH-
Hs. Hanpuknan, B3sSTTS 0coOM MmiJ BapTy SK 3amoODKHUEN 3axijg €
00CTaBUHOIO, SIKY CJiJ B3SITH O yBarW JUIs BU3HAYCHHS TOTO, YU

41



pillleHHS MO0 OOTPYHTOBAHOCTI OOBHHYBAYEHHs OyJI0 MPOToJo-
meHe y po3yMHHH cTpok (Admoenna nporu Hinepaanais, 3asiBa
12728/87); onHak caM (akT TOTO, MO 3aSBHUK € MyOIIYHOIO OCO-
0010 1 0 crpaBa NMpHUBEpHYJa 3Ha4Hy yBary 3MI, cam mo co0i He
€ TApaHTIEI0 YXBaJIU NP0 T€, 110 CTIPABa 3aCIYTOBY€E MPIOPHUTETHOTO
posmsiay (Jidaik Ta inmri mporu Ecrowii, 3asiBa 173/15).

Po3yMHicTh ¢TPOKY KPUMIHAJBHOIO NPOBAIKEHHS (Medici) —
MMOYMHAETHCS 3 MOMEHTY TIpe SBJICHHS 0C001 «OOBHHYBauCHHS,
IHITUMHU CIIOBaMH — 3 MOMEHTY, KOJIM KOMIICTEHTHUH opraH ogiriii-
HO 3asIBJISIE TIPO BYMHEHHS HETO 3710UnHy. Lle BU3HaueHHS TaKOX Bifl-
MOBi/1a€ KPUTEPII0, 3a AKMM BU3HAYAETHCS, KOJIU «CTAHOBUILE [1Ti/10-
3proBaHOro] Oyiio cyTTeBO minmipBanoy. 11{o crocyeTbes 3akiHUCHHS
«BIMOBIAHOTO CTPOKY» Y KPUMIHANBHUX CIpPaBax, el CTPOK, SIKUH
BH3HAYAETHCS 32 IYHKTOM 1 cTarTi 6 KOHBEHINIT, OXOIITIOE BeCh vac,
MIPOTSITOM SIKOTO 3/IIICHIOBANIOCS BIJIIOBiTHE MPOBAKEHHS, BKIIIO-
Yarouu 4ac Oy/b-sIKOTO OCKapkeHHS pimieHb (MepiT nmpoTtu Ykpa-
iHu, 3asBa 66561/01); Cyn Haranye, 110 y KpUMIHAJIBHUX CHpaBax
«PO3YMHHMIA CTPOK», NepenbaucHuid crarteto 6 maparpagda 1 Kon-
BEHIIi1, MOYMHAETHCS 3 TOTO Yacy, Koiu 0cobi Oyio npen’ siBIeHo 00-
BHUHYBAUCHHS: 116 MOYKE CTATHUCh SIK 10 MOMEHTY PO3IIISIAY CIIPABH B
Cy[i, TaK 1 3 HS apeuITy, IHs, KOJIU BiAMoBigHA ocoba Oyna odiriii-
HO TIOB1JIOMJICHA, [0 MPOTH Hel BUCYHYTE OOBUHYBAUCHHS y CIIpaBi,
a00 3 Hs, Kouu Oyio po3novaro nonepeaHe ciiacteo (Mepit npo-
TH YKpainu, 3asiBa 66561/01).

Po3yMHicTh cTPOKY TPMMAaHHS i/l BAPTOK — HE MOXE OIiHIO-
Barucs abCcTpakTHO. BOHA Mae OIiHIOBAaTHCS B KOKHOMY OKPEMOMY
BUMAJIKY 3aJISKHO BiJl 0COOMMBOCTEH KOHKPETHOI CIIpaBH, MPUYNH,
PO SIKI HIIEThCsI y PIIEHHSIX HAIIOHAIBHUX CYIIIB, IIEPEKOHIMBOCTI
apryMEHTIB 3asBHHKA, BUKJIAJCHUX y HOro KIOMOTAaHHI PO 3BiJIb-
HeHHs. [IponoBkeHHS TpUMaHHSI i1 BAPTOIO MOXKe OyTH BUIIpaB/a-
HO TINBKH 32 HAsIBHOCTI KOHKPETHOTO CYCIIJIBHOTO iHTEpECY, KU,
HE3Ba)KAIOUH Ha MPE3YMITLII0 HEBUHYBATOCTI, TPEBAIIOE HAJ[ TPHH-
IIUIIOM IIOBAaru A0 cBOOOAM 0COOUCTOCTI (XapyeHKo NpoTH YKpa-
iHu, 3as1Ba 40107/02); nepenyciM came HaIllOHAJBHI CY/IOBI OpraHu
MaroThb MoA0AaTH Mpo Te, 00 TPUBANICTh ONEPETHHOTO YB I3HEHHS
00BHHYBA4YE€HOTO y BI/IMOBIIHIN CIpaBi HE MEPEBHUINUIA PO3YMHOTO
CTpOKy. /s 1IbOT0 BOHU MArOTh JOCITIANTH BCi (haKTH HA KOPUCTh
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1 MPOTH iCHYBAHHS PEAJILHOTO CYCIIJIBHOTO iHTEpecy, SKuil, 3a Ha-
JISKHOTO BpaxXyBaHHS MPUHIIHMITY 3a0€3TEUEHHsI PE3YyMITIii HEBH-
HYBAaTOCTi, BUIIPABAOBYE BifXiA BiJ BUMOTH 3a0€3MEUCHHS MOBATH
JI0O 0COOMCTOI CBOOOJIHM, 1 BUKJIACTH IIi MIPKYBaHHS y CBOiX pillleH-
HSIX TIPO MOJOBXKEHHS CTPOKY TPUMaHH mif BapToo. Came Ha mij-
CTaBl TaKWX MIPKyBaHb, BUKJIAJICHUX Y BIMOBITHUX PIIIEHHSIX CY-
niB, Cya Mae BU3HAUUTH, UM € Y CIIPABI MOPYLICHHS MYHKTY 3 CTaTTi
5 Koneenii (Cepriii Boiiocrok nporu Ykpainm, 3asia 1291/03);
HE PO3IVISIHYBIIN KOHKPETHI (pakTH abo anbTepHATHBHI TPHMAHHIO
ITiJ] BAPTOO 3an001KHI 3aX0/H, Ta MOCHJIAI0YHCh TOJIOBHUM YHHOM
1 IOCTIHHO HA TAXKKICTh OOBHHYBaueHb, OPraHU JCPIKaBHOT BIIAIH
MIPOIOBKYBAJM CTPOK TPUMAHHS 3asiBHHUIII ITi1 BAPTOIO 10 PO3TILILY
CIpaBH CyAOM Ha MiACTaBax, SIKi s OOTPYHTYBaHHSI TPUBAJIOCTI
TPHUMAaHHS ITi] BAPTOIO HE MOXKYTh BBaXKaTHCS «1ocTaTHiMmy (LLTe-
1a npoTtu Ykpainu, 3asisa 16349/17).

Poan cyniB pi3Hoi iepapxii B cynosiii cucremi — came Bep-
xoBHUH Cyq1 MOBUHEH OyB MEPEBIPUTH, U SIBJISBCS CyJ MEPIIOi iH-
CTaHIIii, Ik Toro BuMmarae 1. 1 ct. 6 KoHBeHIIH, «HeynepeKeHIM
CYIOM» B CEHCI Iporo mnosoxeHHs. Cyay kacamiiHoi IHCTaHIIT Ha-
JIEKAJI0 BUKOPHCTATH KOMIUIEKC 3aXO0/liB, HASTBHUX B HOTO PO3MOPSI-
JUKCHHI, 100 YCYHYTH CYMHIBH BIJHOCHO PEaJIbHOCTI 1 XapakTepy
TBepkeHb 3asBHIKA (TumodeeB nporu Pocii, 3asiBa 58263/00).

Ceasinns (npu mpumanni nio éapmoro) — He OOMEXKYEThCS He-
JOTPUMAHHSIM HOPM HAI[iOHAJIFHOTO TpaBa, BHACTIJOK YOTO IT03-
0aBJIEHHS BOJI MOXe OyTH MPAaBOMIPHUM Yy paMKaX HaIliOHAJIBHOTO
3aKOHOIABCTBA, aJIe MPU [FOMY € CBABUIBHHM 1, OT)KE, CYIIEPEUUTH
Bumora Konsenii. OgHUM 3arajJbHUM IPHHIUIIOM, BCTAHOBICHUM
B MpEIe/ICHTHIN MPaKTHII, € Te, 0 TPUMAHHS ITiJ] BAPTOK € «CBa-
BIJIBHUMY, SIKIIIO, HE3BAXKAIOUH HA JOTPUMAHHS HAI[IOHAJIBHOTO 3a-
KOHOJIAaBCTBA, MPUCYTHIH eJIEMEHT HEI0OPOCOBICHOCTI a00 0OMaHy
3 6oky opraniB Biaau (Kosecin mporu Pocii, 3asBa 72885/10).

CBilIOK — TIOHATTS «CBIZOK», SIKHMH O He OyiM BH3HAYCHHS y
HaIllOHAJIBHOMY IIpaBi, Mae B cucteMi KoHBeHIT aBTOHOMHE 3Ha-
yeHHs (Jamip Cioraryniain nporu Pocii, 3asBa 1413/05); sikmio
MOBIJOMJICHHS MOX€ CYTT€BO OOIPDYHTYBaTW BU3HAHHS IiJ03pIO-
BaHOTO BHHHUM, TO BOHO € CBiTYEHHSM Ha KOPHCTH OOBHHYBAa4YCH-
Hs, 1 10 HBOTO 3aCTOCOBYIOThCS TapaHTii, mepeadaveHi cTarTero 6
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§§ 113 d) Konsenuii (Kacte i Marizen nporu Hopserii, 3asaBu
18885/04 Tta 21166/04); 11e MoXxe BKIIOYATH, HATPUKIIA], JOKa3H,
HaJaHi 0cO00I0 B KOHTEKCTI NPOIIEypPH BIi3HAHHS a00 OYHOI CTaB-
K 3 mijo3proBanuM (Bandy.ti nporu Pocii, 24885/05); 11e moHATTS
BKJIIOUae i inmux oosunysaueHux (Tpodimos nporu Pocii, 3as1Ba
1111/02), norepniux (Bomomumup PomanoB mpotru Pocii, 3a-
sia 41461/02), excriepriB (Joopcon nporu Hinepnauais, 3asiBa
20524/92), i odiuepis mominii (FOpek i FOpek nporn Typeuuunnn,
3asBa 74845/12).

CrnpaBenjiuBe TPOBAKEHHSI (nopyuienus) — ITHOPYBaHHS
KOHKPETHOTO0, TOPEUHOTr0 1 BaXKJINBOTO apTYMEHTY OOBHHYBAauYE€HOT'O
(Heunnopyk i Monkano nporn Ykpainu, 3assa 42310/04).

CnpaBelJiIuBUH cyl0BMil pO3MIsSiA (HACLIOKU NOPYWEHHA) —
Cyn 3a3Havae, Mo y BUMAJIKY, KOJIH 0co0y, K I1e Majo Micle y Iii
crpasi, OyIJI0 3aCy/PKEHO 3a pe3ybTaTaMH CYI0BOTO PO3TIISY, SIKHH
HE BIJINOBiIaB BUMOTraM KOHBEHIIIT 010 CIPaBEITUBOCTI, HAIEK-
HUM CMOCOOOM BUIIPABJICHHS TAKOTO MOPYIIEHHS MOX€E B MPUHIIU-
mi OyTH HOBHWH pO3IIsiI, meperisy abo BiTHOBJICHHS MPOBAKCH-
Hs 3a BUMOroro 3asBHUKa (Km3iubkuii mporu Ykpainm, 3asiBa
57980/11).

CraHgapTt Q0Ka3yBaHHS «1103a PO3YMHUM CYMHIiBOM» — pO-
3YMHHU CYMHIB 03Ha4a€ CyMHIB, [0 0a3yeThCsl HE Ha OJHIN JInIIe
TEOPETHUHIN MOXKINBOCTI 200 Takui, IKUIl BUHUK JIMIIE 3 MiCTaB
TOrO, 100 YHUKHYTH HEOa)KaHOTO BHCHOBKY, a TaKHH, BITHOCHO
SKOTO MOXYTh OyTH HaJIaHi MiJCTaBH, 10 MOXKHA MiITBEPAUTH Ha-
nanuMu (pakramu. Cy MpH OMIHIN JIOKa31B KEPYEThCS KPUTEPIEM
JIOBEJICHHS «1103a PO3YMHUM CyMHiBOM». Take IOBEIECHHS MOXe
BHITJIMBATH 13 CYKYITHOCTI O3HAK YW HECIPOCTOBHHUX MPE3yMIIIIH,
JOCTaTHHO BarOMUX, ITKUX 1 Y3TOJPKCHUX Mixk co6oto (Heunnopyk
i Honkaso nporu Ykpainu, 3assa 42310/04).

Cyn — mucunmuiiHapHui a0 aAMIHICTPaTHBHUN OpPraH MOXeE
MaTHu 03HAKH «CYLYy» Y aBTOHOMHOMY 3HAUCHHI, SIKE Ma€ 1€ TIOHATTSI
y crarti 6 KoHBeHIIil, X0ua y BHYTpIIIHBO-TIPABOBiif CHCTEMI BiH
MOYKE 1 He Ha3WBATHUCh «TPUOYHATIOM» abo «cymnom». B ropucmpy-
JeHIiT €BPONEHCHKOrO Cyay MOHSTTS «CYAy» BU3HAUAETHCS 3 OTIIs-
Jly Ha Horo (QyHKIIT BiIPABICHHS NPABOCYIsI, TOOTO BUPIMICHHS
MUTaHb, BITHECEHUX JI0 MOTr0 KOMIIETEHIIi], HA TiACTaBi MPaBOBUX
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HOPM 1 IIUIIXOM HaJICKHO MPOBECHOTO Mpornecy. Bin Mae BiqmoBi-
JaTH # 1HIIMM BEMOTaM: HE3aJIe)KHOCTI, 30KpeMa 100 BUKOHABIOT
BJIAJH, HEYIEPEIKEHOCTI, TPUBAIOCTI MaHJaTy HOTo 4JeHIB, MPo-
[ecyaabHUM TapaHTisiM, IeKi 3 KOTPUX TepesTiueHi y TEeKCTi caMol
crarti 6 § 1 (Beaisioc mporu LlIBeiinapii, 3asaBa 10328/83).

Cyn, BCTaHOBJIEHUIT 3aKOHOM — TaKHil OpraH, HE BCTAHOBJIE-
HUH BiJINOBITHO IO BOJICBUSBICHHS 3aKOHOAABIIS, Oy/ie HEOAMIHHO
M030aBJICHHH JICTITUMHOCTI, SIKa HEOOX1/THA B ICMOKPATHYHOMY CY-
CIIBCTBI JUIA BUPIIICHHS CIOPIB MiX mpuBaTHUMH ocobamu (Jla-
BeHTC npotu Jlareii, 3asaBa 58442/00); BrciiB «BCTAaHOBJICHUH 3a-
KOHOM) CTOCYEThCS HE JIMIIE MPABOBHX ITiJICTAB CAMOTO iCHYBaHHSI
«Cymy», ane ¥ TOTpUMAaHHS M CYIOM OCOONMBUX MPABHUII, SIKUMHA
BiH Ma€ KepyBaTHCh, a TAKOXK CKJIay cyny y koxHiid cnpasi (Io-
coxoB npotu Pocii, 3asiBa 58442/00).

TpumaHHsl Wix BapToW (eapanmii 3axonnocmi) — ocobw,
SIKUX TPUMAIOTH I/ BapTOIO, TIOBHHHI MaTH IPAaBO HA JOCTYII
JI0 TIPOLIETYyPHU OTMEPATHBHOTO MEPEITSINY 3aKOHHOCTI IPOJIOBKY-
BaHOTO TPHUMAaHHS IiJ BapTOIO i3 BpaxyBaHHSIM iX KOHKPETHOTO
cTaHOBHIA Ta oOcTaBUH crnpaBu. Cyn BU3HAB HEOOIPYHTOBA-
HUMH BiIMOBY y 3aJI0BOJICHHI KJIOMOTaHHs 0e3 OyIb-SKOTO 00-
IPYHTYBaHHS, a MONEPEAH] BiAMOBM Oylu apryMeHTOBAHIi JIMIIE
THM, IO 3asABHUK, IMepeOyBaroun Ha CBOOOI MOXKE MPOIOBKUTH
BUMHSTH 3J0YMHHM a00 MEPElIKOIKATH BCTAHOBJICHHIO iCTHUHHU.
(I'yn3b npotu Ykpainm, 3asiBa Ne 25032/11); kosiv HallioHaJbHI
CYAH MPOJOBKYIOTH 3aCTOCYBaHHS 3aMI001>KHOTO 3aX0/ly Y BHUIJISI-
JIl TPUMaHHS 1] BAPTOI0, MOPa3y BUKOPUCTOBYIOUYH CXOXKI, SIKIIO
HE CKa3aTu MAaONoHHI, (GOPMYITIOBAHHS, HE NMPOJEMOHCTPYBAB-
III¥, III0 BOHH HACIIPaB/i 3Ba)KAIOTh Ha ITUIMH 4acy, TOI MOPYyIIy-
10TbCA BUMOTH NyHKTY 3 ctarti 5 Konsenunii (BapumesBcbkuii
npotu Ykpainu, 3asiBa Ne 71660/11); micns CIuTMBY NEBHOTO
MPOMIXKKY Hacy (OCYZOBOTO PO3CIiAyBaHHS, CYIOBOTO PO3Is-
Jly) HaBiTh OOIPYHTOBAHA MiJ03pa Y BUNHEHHI 3JIOUNHY HE MOXE
OyTH €IMHUM BUIIPaBAAHHSAM TPUMAaHHS MiJ BapTOIO Mig03pIOBa-
HOTO, OOBHHYBa4€HOTO, a TOMY CIIITYOMY CY/JI, CyAy y pasi 3a-
JIOBOJICHHSI KJIOTIOTAHHS PO 0OpaHHS a00 MPOJOBXKEHHS TepMi-
HY 3aCTOCYBaHHS 3am00KHOTO 3aX0Ay y BUIJISIII TPUMAHHS ITiJ
BapTOI0 HEOOXIJHO YITKO 3a3HAUUTH Yy CYIOBOMY pIllIEHHI MPO
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HasBHICTh iHIIOI MifcTaBH (miacTaB) abo pu3uky (€/10€B npoTu
Ykpainu, 3aaBa 17283/02).

TpumaHHs Nii BAPTOI0 HEMOBHOIITHBOIO — Ma€ 3aCTOCOBY-
BaTHCh J0 HEMOBHOJITHHOTO JIMIIC Y BUHITKOBHX BHITAAKAX, SK
KpaifHsl Mipa, 3 BU3HAYEHHSM SKOMOI'a KOPOTIINX TEPMiHiB TAKOTO
TPUMaHHS Ta 13 3a0e3MeUEeHHAM MTEPIONIHOTO NIEPEIIsIy Yepes Ko-
POTKi MPOMIDXKKH Hacy MifcTaB ISl HOro 3aCTOCYBAHHS YU MPOIOB-
keHHs (AcceHoB Ta inmi nporu bourapii, 3asiBa 24760/94).

YMoBH 1030aBJIeHHs1 ¢BOOOAU — IPAKTHKa TPUMaHHS OOBH-
HYBa4CHHUX II1JI BapTOK 0€3 KOHKPETHOTO FOPUJAMYHOTO MiATPYHTS
a00 3a BiACYTHOCTI WiTKUX MPABUI, Ki O PEryIOBald Taki MUTaH-
HsI, BHACHIJIOK YOT0 Taki 0COOM MOXYTh OyTH 1030aBJICHUMH CBO-
601U MPOTArOM HEOOMEKEHOTo CTPOKY 0e3 BiAMOBIIHOTO J03BO-
Ty Cydy, — HECyMiCHA 3 TPHHIIUIIOM IOPHINYHOI BU3HAYCHOCTI Ta
MPUHIMIIOM 3aXHUCTY BiJi CBaBUIJIS, SIKI YEPBOHOK HUTKOIO MTPOXO-
ITh gepe3 KonBeHItito 1 mpuHINT BepxoBeHcTBa pasa (laBakyk
nporu Ykpaiuu, 3asaBa 17650/02); npaBoBa cuTyaiisi, KoIu 0OBU-
HYBauCHOTO TPUMAIOTH ITiI BAPTOIO MPOTSATOM HEBH3HAUCHOTO Yacy
0e3 BiIMOBITHOT Cy0BOI CAaHKII1 HA MIPOIOBKEHHS TPUMAHHSI HOTO
ITiJT BApTOXO 1 JIWIIIE HA Tii MiJICTaB1, 0 BIH O3HAHOMITFOETHCS 3 Ma-
TepiajamMu CIpaBaMH, HE CyMicHa 3 BUMoramu crtarti 5 KonBeHmii
(Mukona Kydepenko nporu Ykpainu, 3asiBa 16447/04).

YTpumanHsa ocid, ki MalTh NICUXOJIOTiYHI po3iaagnm — ix
Moyke OyTH 11030aBJICHO BOJI 200 3 METOIO MPOBEACHHS MEIUIHOTO
JiKyBaHHS, a00 y 3B’SI3Ky 3 MOTpebdaMu, 110 BUMArae CyCHiIbCTBO,
a00 y 3B’SI3Ky 3 MEIIMYHUMH Ta CYCHUILHUMH IiJICTABAMHU Pa30M...
A ocHOBHa mpuyuHa, YoMy KoHBEHIIisI 103BOJsiE TTO30aBUTH BOJI
oci0, 3a3HaueHnX y 1. 1 «e» cT. 5 KoHBeHIii, moysrae He TUTBKH
B TOMY, 1[I0 BOHH MOXYThb NPEACTABIATH HEOE3NEKy Uil CyCIHiib-
CTBa, a III¢ ¥ y TOMY, IO 1X BJIACHI THTEPECH MOXKYTh MOTPeOyBaTH 1X
yrpuManHs (I'opmkos nporu Ykpainm, 3asasa 67531/01).

o mpuHMKYIOTH TiAHICTH YMOBH TPHUMAaHHS — HEIOCTaT-
HIiCTB ocobucToro mpocropy (2,86 kB. M) y 3asBHUKA MiJ yac TpH-
MaHHS HOTO ITiJ] BAPTOIO y KaMepi, caMa 1o co01 TOPYIIye MUTaHHS
3a crarrero 3 Konsenmii. Takox, He3Baxkaioun Ha BiACYTHICTB ITOTIe-
PEIHIX CYIMMOCTEH 3asBHUKA, a TAKOX T€, 110 BiH IiI03PIOBABCS Y
BUMHEHHI HEHACHJILHUIIBKOTO 3JI0YUHY, 3asBHUKA, IIUPOKO BiZIOMO-
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TO TIOJIITHKA, TPUMAJIM Ha JIaBi 32 METaJIEBHUMH IpaTtaMy BIIPOIOBIK
ycix 3aciianb cymy. Y 3B’s3ky 3 muM Cyj JIHIIOB BUCHOBKY, IO
3axo/u Oe3MeKH y 3aji Cy[ly 3 OINIAy Ha X CyKYITHUI BIUIUB OyIy 3a
JAaHUX 0OCTaBWH HAJMIPHUMH Ta MOTIIM OC3CYMHIBHO CIpUMAaTH-
Csl 3asIBHUKOM 1 TPOMAJCHKICTIO SIK TaKi, 10 IPUHWXKYIOTh T'iIHICTh
(JIlynenko mpotu Ykpainu, 3asBa Ne 6492/11); cepiio3Huii Opak
MPOCTOPY y B’SI3HMYHUX KaMepax BBAKAETHCS Jy’Ke BIUTMBOBHM
YHHHUKOM Ta MOYKE CTAaHOBUTH TOPYIICHHS SIK caM I0 co0i, Tax i
y CYKYITHOCTI 3 iHIIUMU HefonikaMu (Yp:KaHOB NPOTH YKpaiHwu,
3asiBa 24392/06).

IOpuanyna Bu3HAYeHicTh (npuHyun) — CTOPOHA HE Mae
IpaBa BUMaraTd MEPerIsiAy OCTaTOYHOTO Ta OOOB’SI3KOBOTO IO
BUKOHAHHSA PILICHHS CyAy JIMIIE 3 OAHIE€I0 METOI — JOMOITHCS
MTOBTOPHOTO PO3IIISANY Ta BUHECCHHS HOBOTO PIIIEHHS y CIIpaBi.
IToBHOBaXXCHHS CYyZiB BUIIOTO PIiBHS 3 MEPETIsAy MAaIOTh 3/iiC-
HIOBATHCSI JJISI BUTIPABJICHHSI CYJIOBHX ITOMHJIOK 1 HEJIOJIKIB, a HE
3aJUIs1 HOBOTO PO3MISIy crpaBu. Taky KOHTpONbHY (YHKIIIO HeE
CIIiJT PO3ITISAATH SIK 3aMacKOBaHE OCKap)KEeHHS, 1 caMa JInmre HMo-
BIpHICTh ICHYBaHHSI JBOX AYMOK CTOCOBHO IIpeaMETa CHOpY He
MoOke OyTH TiJICTABOIO JIJIT HOBOTO PO3IVIsAY ClpaBu. Biaxin Bin
[BOTO MTPUHIMITY MOXJIUBHH JINIIE TOJI, KOJU [IbOTO BUMararoTh
BI/IMOB1/IHI Baromi i HemepeOopHi 00cTaBuHU (XPHUCTOB MPOTH
Ykpainn, 3asBa 24465/04).
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