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Introduction

\—/I

international Legal English (ILE) is an upper-intermediate to
advanced level course for leamers who need to be able to use
English in the legal profession. The course is intended for law
students and practising lawyers alike. The book has been
written to prepare candidates for the new International Legal
English Certificate (ILEC) examination developed by Cambridge
ESOL and TranslLegal, but it can also be used effectively in
legal English courses of all kinds. ILE is suitable for both self-
study and classroom use.
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Since the vast majority of practising tawyers in the world deal
with commercial law, ILE focuses on the use of English for this
purpose. Within the field of commercial law, a number of
important topics {such as company law, contract law,
intellectual property, real property law, employment law and
sale of goods. to name a few) have been selected as the legal
subject matter of the units. Particular emphasis is placed on
the areas of company law and contracts - with three units
dedicated to each — as the majority of commercial lawyers
practise In these areas.

The authors of ILE are well aware that most students using the
book need to be able to provide advice regarding their own
legal system in English as opposed to mastering US or UK
legal concepts. Thus, while the legal concepts introduced in
this book are those found in the legal systems of the UK and
the USA, it also includes texts about legal matters in other
countries and legal systems. It is important to emphasise that
nearly all of the legal concepts covered are found in legal
systems and jurisdictions the world over. Since many of the
tasks encourage you to compare aspects of the law in your
own jurisdiction with those presented in the book, an
international perspective is fostered.

Law vs. langquage

It is important to bear in mind that ILE |8 intended to help law
students and lawyers learn English in a legal context and to
prepare for the ILEC exam. Therefore, ILE should only be used
for the purpose of learning legal English and should not be
relied upon for legal advice or assistance in the practice of law.

How is ILE organised?
ILE consists of 15 units.

Unit 1 gives you an introduction to basic legal concepts in
English, with a focus on general aspects of the legal system as
well as specific matters connected with a career in the law.
Units 2-15 deal with a different area of commercial law.

Each unit begins with a reading text which provides you with an
overview of the topic area in question. These overview texts
introduce crucial legal concepts while presenting a variety of
relevant vocabulary in the fopic area. The main concepts
covered in this text appear in bold, meaning that they appear in

the glossary at the back of the book. In the main body of each
unit, there are various types of authentic text material of the
kind commonly encountered by practising lawyers in their work.
These texts, both written and spoken, are accompanied by a
wide range of tasks, all designed to build the core skills of
reading, writing, listening and speaking.

At the end of each unit, there is a link to an online task which
is intended to improve your online legal English research skills.
Each of the 15 tasks presents an authentic language problem
that a commercial lawyer may encounter while at work. You are
then shown a research strategy, using the Internet, that leads
you to a solution to the problem.

The final part of each unit is the Language Focus section,
which contains exercises on the vocabulary and language
tapics covered in the unit. This section offers an opportunity to
consolidate the language work done in the unit.

Interspersed at intervals through the book, there are three
legal case studies based on actual cases, featuring text
material of the kind lawyers need to consult when preparing a
case. The purpose of these case studies is to provide an
opportunity to apply the language skills developed in the main
units to authentic communicative tasks.

Following the main units, there is an Exam Focus section which
explains what kind of tasks appear in the ILEC exam. (See
How does the course help you to prepare for ILEC?, below.)

At the back of the book, you will find the Audio transcripts of
all the listening exercises, as well as the Answer key to the
exercises. There is also an extensive glossary of all the legal
terms which appear in bold in the units and an index to help
you find your way around the book.

What are the aims of the course

. To improve your ability to write common legal text types in
English, such as letters or memoranda,

_ To Improve your ability to read and understand legal texts,
such as legal periodicals, commercial legislation, legal
correspondence and other commercial law documents.

. To Increase your comprehension of spoken English when it
is used to speak about legal topics in meetings,
presentations, interviews, discussions, etc.

. To strengthen your speaking skills and to enable you to
engage more effectively in a range of speaking siluations
typical of legal practice, such as client interviews,
discussions with colleagues and contract negotiations.

. To familiarise you with the kinds of tasks you will encounter
on the ILEC examination and improve your performance on
these tasks.

. To introduce you to some of the language-related aspects of
the work of a commercial lawyer.

How does the course achieve these aims?
To achieve these aims. the course focuses on several aspects
of legal English at the same time. These aspects include

1} the analysis and production of authentic legal texts,

2) language functions common to legal texts, and 3) vocabulary
learning that goes beyond mere terminology acquisition, and
which takes larger chunks of language into account.



The written and spoken texts in each unit have been chosen to
represent a wide range of text types in use in legal contexts,
These include texts which lawyers have to produce, read or
listen 10, such as letters of advice, proposals, client interviews
or presentations. In each unit, the typical structure of a text
type is analysed and the text type broken down into its
constituent parts. You are encouraged to identify these parts,
and to recognise the language functions typically used in each
of these parts of a text. (The term ‘language function” refers to
phrases which express a specific meaning in a text, for
example, the language function of "suggesting’ can be
expressed with phrases like I'd recommend ... or Why don't
you ... 7) The result is a kind of template of a common legal
text type. Equipped with this template and with useful language
functions, you are then given the opportunity to produce such a
text, either by writing a letter or email. by taking part in a role-
play interview, or by discussing a legal issue. for example.

While a selection of legal terminology in each legal topic area
is presented in every unit, mastering legal English requires
more than simply improving your knowledge of specialised
vocabulary, For this reason, every unit includes exercises that
focus on larger chunks of language, common phrases and word
combinations that are not specialised legal terms, but which
are necessary for successful communication.

What is the ILEC exam?

The International Legal English Certificate Examination (ILEC) is
the world's first and only internationally recognised test of legal
English. ILEC has been developed 1o test the ability of lawyers
to use English for professional purposes. It is a test of
language, and not a test of legal knowledge. The examination
is a product of the collaboration of TransLegal, Europe’s
leading firm of lawyer-linguists, and Cambridge ESOL. producer
of the world’s leading certificates in English.

The ILEC examination is primarily intended for law students and
young lawyers at the beginning of their legal careers. It provides
legal employers with an accurate means of assessing the legal
English skills of job applicants, while offering law students and
young lawyers a means of proving their legal English skills to
prospective employers. The ILEC certificate is recognised by
leading law firms, university law faculties, language centres,
lawyer associations and government employers.

For more information about the ILEC exam, visit
www.legalenglishtest.org

For more information about TranslLegal, visit
www.translegal.com

How does the course help you to prepare
for ILEC?

ILE offers thorough and systematic preparation for the ILEC
exam. The topic areas in commercial law featured in the units
are all topic areas to be found on the ILEC exam. Thus you are
given the opportunity to become familiar with important
subject-specific vocabulary. As the texts in the book represent
the kinds of texts that are found in the exam. you will be well
prepared to deal with the texts in the actual exam.
Furthermore, since some of the exercises in the book are
modelled on the tasks found on the ILEC exam, you can
become familiar with these tasks. Beyond this, all of the
exercises in the book are intended to strengthen the
fundamental language skiils you need to succeed in the exam.

The Exam Focus section of the book is specifically intended to
prepare you for the exam. This section covers each of the four
parts of the ILEC examination — Reading, Listening, Writing and
Speaking — and introduces the individual exam tasks in detail.

An example of each task is provided, along with a complete

explanation of what the candidate is expected to do, what
skills the task in question is designed to test, as well as what
the candidate should bear in mind while working on each task.
These tips are intended to help you avoid common pitfalls and
improve your performance in the exam.

Finally, the book includes an ILEC practice test. This sample
paper offers you the opportunity to test your Legal English
skills and to prepare for the exam by simulating the test
experience.

How can ILE be used for self-study?

if you are using the book for self-study, how you proceed
through the book will depend on your goals and the amount of
time and effort you wish to devote to the study of legal
English.

If you wish to improve your command of legal English for
general work or study-related purposes and are willing to
devote several weeks of concentrated study to the task, it is
recommended that you proceed through the book from
beginning to end.

However, if you are planning to take the ILEC examination and
would like to Improve your legal English more quickly, you
should work through the Exam Focus section first in order to
get an Idea of the requirements of the exam. You can then
consult the contents pages at the beginning of the book to
locate the topics, tasks and skills you need to work on.

Whatever your goals might be, bear in mind that the glossary
and the answer key are provided to help make your self-study
easier. Note that sample answers for all of the writing tasks
are provided and that legal terms found in the glossary appear
in bold throughout the book.

Naturally, the speaking tasks will be more difficult to carry out
when you are working through the course on your own.
However, when given the task of preparing a presentation, it is
a good idea to prepare and 1o hold the presentation, You may
be able to find an audience to listen to you and offer
constructive criticism. If possible, record yourself giving the
presentation and listen back to it, noting areas for
improvement. Discussion activities and role-plays pose an even
greater challenge when you are working on the course on your
own. However, you should not miss them out altogether. Look
at the discussion activity and decide what you would say in
this discussion. Say your ideas aloud. Then try to think what
an opposing view might be and say this aloud as well. Pay
close attention when listening to the discussions on the CD to
how people offer opinions, agree and disagree. Practise these
phrases aloud. Of course, the ideal solution is to ask a friend
or colleague o discuss these questions with you.

Above all, enjoy using ILE!
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The practice of law

PART I: THE LEGAL SYSTEM

Bodies of law

1 Read the excerpts below from the course catalogue of a British university's
summer-school programme in law and answer these questions.

1 Who is each course intended for?
2 Which course deals with common law?
3 Which course studies the history of European law?

LAW 121: Introduction to English law

This course provides a general overview of
English law and the common-law system.
The course will look at the sources of law
and the law-making process, as well as at
the justice system in England. Students
will be introduced to selected areas of
English law, such as criminal law, contract
law and the law of torts. The relationship
between the English common law and EC
law will also be covered.

The course is designed for those
international students who will be studying
at English universities later in the academic
year. Other students with an interest in the
subject are also welcome to attend, as the
contact points between English law and
civil law are numerous. The seminars and
all course materials are in English.

LAW 221: Introduction to civil law

More individuals in the world solve their
legal problems in the framework of what is
called the civil-law system than in the
Anglo-Saxon case-law system. This course
will introduce students to the legal systems
of Western Europe that have most
influenced the civil-law legal systems in
the world. It aims to give students an
insight into a system based on the
superiority of written law. The course will
cover the application and development of
Roman law in Europe to the making of
national codes all over the world.

The course is intended to prepare students
who are going to study in a European
university for the different approaches to
law that they are likely to face in their year
abroad.

2 Match these bodies of law (1-3) with their definitions (a—c).

1 civil law a area of the law which deals with crimes and their punishments, including
fines and/or imprisonment (also penal law)

b 1) legal system developed from Roman codified law, established by a state
for its regulation; 2) area of the law concerned with non-criminal matters,
rights and remedies

¢ legal system which is the foundation of the legal systems of most of the
English-speaking countries of the world, based on customs, usage and court
decisions (also case law, judge-made law)

2 common law

3 criminal law



3 Complete the text below contrasting civil law, common law and criminal law
using the words in the box.

based on bound by  codified  custom disputes legislation
non-criminal precedents provisions rulings

The term ‘civil law’ contrasts with both ‘common law’ and ‘criminal law’. In the
first sense of the term, civil law refers to a body of law 1) ... written
legal codes derived from fundamental normative principles. Legal 2) ...

are settled by reference to this code, which has been arrived at through

. ) [P .Judgesareq4) . . thewrittenlawandits5) .. .
In contrast, common law was originally developed through6) ... ,ata
time before laws were written down. Common law is based on 7)

created by judicial decisions, which means that past 8) ... . are taken
into consideration when cases are decided. It should be noted that today
common lawis also 9) . ..., i.e.in written form.

In the second sense of the term, civil law is distinguished from criminal law,
and refers to the body of law dealingwith10) __ matters, such as
breach of contract.

4 Which body of law, civil law or common law, is the basis of the legal system
of your jurisdiction?

lypes of laws
The word law refers generally to legal documents which set forth rules governing a
particular kind of activity

5 Read the following short texts, which each contain a word used to talk about
types of laws. In which kind of document do you think each appeared? Match
each text (1-5) with its source (a—e).

3 .

The new EU Working Hours Directive The purpose of this Ordinance' ‘15 to regulate
is reported to be causing controversy | traffic upon the Streets and Public F;lac;s in the
amongst the medical profession. - Town of Hanville, New Hampshire, for the i

: promotion of the safety and welfare of the public.
When a statute is plain and ; a =
unambiguous, the court r‘.r:.ust. give effect . ese workplace safety and health regulations are
to the intention of the legislature as esigned to_ prevent personal injuries and illnesses
expressed, rather than determine what from oceurring in the e sl

the law should or should not be.

5 [ wmr Speaker, | am pleased to have the opportunity to present the Dog Control

Amendment Bill to the House. It is a further milestone in meeting the _
changing expectations we have about what is responsible dog ownership.

L (UK) bye-law

a court ruling

b local government document
c newspaper

d parliamentary speech

e brochure for employees

Unit 1 The practice of law



Find words in Exercise 5 which match these definitions. Consult the glossary if
necessary.

1 rules issued by a government agency to carry out the intent of the law;
authorised by a statute, and generally providing more detail on a subject
than the statute

2 law enacted by a town, city or county government

3 draft document before it is made into law

4 legal device used by the European Union to establish policies at the
European level to be incorporated into the laws of the Member States

5 formal written law enacted by a legislative body

" Complete the sentences below using the words in the box.

bill directive ordinance regulations statutes

1 The Town Council will conduct a public hearing regarding a proposed
. CONCEINING property tax.

2 According to the ... ... concerning working time, overtime work is work
which is officially ordered in excess of 40 hours in a working week or in
excess of eight hours a day.

3 Early this year, the government introduced a new ... on electronic
commerce to Parliament.

4 A number of changes have been made to the federal ... governing
the seizing of computers and the gathering of electronic evidence.

5 The European Union ... . . on Data Protection established legal principles
aimed at protecting personal data privacy and the free flow of data.

There are several ways to refer to what a law says. Look at the following
sentences:

The law stipulates that corporations must have three governing bodies.
The law provides that a witness must be present.
The patent law specifies that the subject matter must be ‘useful’.

These verbs can also be used to express what a law says:
The law states / sets forth / determines / lays down / prescribes that ...

& Choose a law in your jurisdiction that you are familiar with and explain what it
says using the verbs listed in the box above.

Tud Ty e
IYypes OF courts

Courts can be distinquished with regard to the type of cases they hear

9 Match each of the following types of court (1-9) with the explanation of what
happens there (a—i).

1 appellate court (or court of a This is where a person under the age of 18 would be tried.

appeals, appeals court) b This is the court of primary jurisdiction, where a case is heard
2 crown court for the first time.
3 high court (or supreme ¢ This is where small crimes are tried in the UK.

court) d This is where law students argue hypothetical cases.



4 juvenile court e
5 lower court (or court of

first instance) f
6 magistrates’ court
7 moot court g
8 small-claims court
9 tribunal h

T34 \ ]
A} v

10 Work in small groups.

This is where a case is reviewed which has already been heard
in a lower court.

This is where cases involving a limited amount of money are
handled.

This is where serious criminal cases are heard by a judge and a
jury in the UK.

This is where a group of specially chosen people examine legal
problems of a particular type, such as employment disputes.
This is usually the highest court in a jurisdiction, the court of
last resort.

1 Describe the different types of court in your jurisdiction and the areas of

law they deal with.

2 Select one type of court in your jurisdiction and explain what kinds of cases

it deals with.

11 Complete this diagram with the
words and definitions below
(a-f).

defendant/
respondent

reasonably
prudent person

O@O

employee who takes
records, files papers
and issues processes

expert witness
appellant?

an o

the judge and jurors
person who pleads cases in court

- o

public official who has
the authority to hear
and decide cases

person who is sued in a civil lawsuit
officer of the court whose duties include keeping order and assisting

person who
initiates a civil
lawsuit

COURT

person who has
specialised knowledge
of a particular subject
who is called to
testify in court

person who
appeals a decision
to a higher court

L (US) plaintiff
2 (US) also petitioner

hypothetical person who uses good judgment or common sense in handling

practical matters; such a person’s actions are the guide in determining v o
whether an individual's actions were reasonable Unit1 The practice of Law Q
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12 # - Listen to a lawyer telling a client about some of the documents involved in

13

his case and answer these questions.

1 What claim has been filed against the client?

2 Will the case go to trial?

Match these documents (1-9) with their definitions (a-i).

1 affidavit a a document informing someone that they will be
involved in a legal process and instructing them what
they must do

2 answer b a document or set of documents containing the details
about a court case

3 brief c a document providing notification of a fact, claim or
proceeding

4 complaint d a formal written statement setting forth the cause of
action or the defence in a case

5 injunction e a written statement that somebody makes after they

have sworn officially to tell the truth, which might be
used as proof in court

6 motion f an application to a court to obtain an order, ruling or
decision
7 notice g an official order from a court for a person to stop

doing something

8 pleading h in civil law, the first pleading filed on behalf of a
plaintiff, which initiates a lawsuit, setting forth the
facts on which the claim is based

9 writ i the principal pleading by the defendant in response to

a complaint

14 #- Listen again and tick the documents that the lawyer mentions.
1answer L] 2 affidavit L] 3brief] 4 complaint [l s injunction ]

15

16

6 motion [] 7 notice L] 8 pleading [

9 writ [J

Match each verb used by the lawyer (1-5) with its definition (a—e).

1 to draft a document a
2 to issue a document

3 to file a document with an authority b
4 to serve a document on someone

(or to serve someone with a c
document)

5 to submit a document to an d
authority

e

to deliver a legal document to someone, demanding
that they go to a court of law or that they obey an order
to produce a piece of writing or a plan that you intend
to change later

to deliver a document formally for a decision to be
made by others

to officially record something, especially in a court

of law

to produce something official

Decide which of the nouns in Exercise 13 can go with these verbs. The first

one has been done for you.

1 draft an answer, a brief, a complaint, a motwon, a F‘L.C.;h,’h)‘tq

2 issue

3 file (with)

4 serve (on someone)
5 submit



i
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Lawyers use Latin words and expressions when writing leqgal texts of every kind, from

statutes to emails

The following excerpt is from the legal document known as an ‘answer’. It was submitted
to the court by the defendant from Listening 1

17 Underline the common Latin words and phrases in the text. Do you know what
they mean?

The claim for breach of contract fails inter alia to state facts sufficient to constitute a cause of
action, is uncertain as to what contract plaintiffs are suing on, and is uncertain in that it cannot
be determined whether the contract sued on is written, oral or implied by conduct.

The complaint alleges breach of contract as follows: ‘At all times herein mentioned, plaintiffs
were a part [sic] to the Construction Contract, as well as intended beneficiaries to each sub-
contract for the construction of the house. In light of the facts set out above, defendants, and
each of them, have breached the Construction Contract.

On its face, the claim alleges only that defendants ‘breached the Construction Contract’. But
LongCo is not a party to the Construction Contract. Therefore LongCo cannot be liable for its
breach. See e.g. GSI Enterprises, Inc. v. Warner (1993).

18 Match each Latin word or expression (1-8) with its English equivalent and the
explanation of its use (a-h).

1 ad hoc a thus (used after a word to indicate the original, usually incorrect,
spelling or grammar in a text)

2 et alii (et al.) b for example (used before one or more examples are given)

3 et cetera (etc.) ¢ for this purpose (often used as an adjective before a noun)

4 exempli gratia (e.g.) d against (versus is abbreviated to ‘v." in case citations, but to ‘vs." in all
other instances)

id est (i.e.) e and others (usually used to shorten a list of people, often a list of
authors, appellants or defendants)

(4

6 per se f and other things of the same kind (used to shorten a list of similar items)
7 sic g by itself (often used after a noun to indicate the thing itself)
8 versus (vs. orv.) h that is (used to signal an explanation or paraphrase of a word preceding it)
19 Match each Latin term (1-10) with its English equivalent (a—j).

1 de facto a among other things

2 ipso facto b per year

3 inter alia ¢ number of shareholders or directors who have to be present

at a board meeting so that it can be validly conducted

4 per annum d in fact

5 pro forma e of one's own right; able to exercise one's own legal rights

6 pro rata f proportionally

7 quorum g by that very fact itself

8 sui juris h as a matter of form

9 ultra vires i as follows
10 videlicet (viz.) j beyond the legal powers of a person or a body

Unit 1 The practice of law



PART IIl: A CAREER IN THE LAW

| G

20 # - Several different words can be used to refer to a lawyer. Listen to three
law students in the UK talking about the kind of work they would like to do
when they have completed their law studies. Write the correct word for lawyer
in the gaps.

Anna: So, what are you two planning to do later, when you've completed your degree?
Daniel: Well, right now, I'm planning to become a 1) ... , because I'd really like to plead
cases in court.
Anna: You've been watching too many of those American films, when the handsome young
2) ... wins the case against the big, bad corporation!
Daniel: Very funny. | just like the idea of arguing a case. | think it'd be exciting. What about you?
Anna: Actually, I'd like to work for a big corporation and advise them on their legal affairs, as
3) ... .Ive heard the work can be very challenging. What are your plans, Jacob?
Jacob: I'm thinking about becominga4) .. ... . I'm not that interested in pleading cases in
court. I'd rather do research and give legal advice - | think that'd suit me better.

21 Discuss these questions.

1 Does your native language have more than one word for lawyer? Do they
correspond to the different English words for lawyer mentioned above?
If not, how do the concepts differ?

2 What is each type of legal practitioner in your jurisdiction entitled to do?

3 What English term do you use to describe your job or the job you would like
to do?

22 a Combine the nouns in the box with the verbs below to make combinations to
describe the work lawyers do. Some of the verbs go with more than one noun.

cases  clients contracts corporations decisions defendants
disputes law legislation

1 advise

2 draft

3 litigate

4 practise

5 represent

6 research

b Choose three ‘verb + noun’ pairs from above and write sentences using
them.

23 Choose the words from the box which can be combined with the word lawyer to
describe different types of lawyer. Say what each one does.

bar  corporate defence government patent practitioner |
public-sector sole tax  trial I




24 Read the text and say whether legal education in your country is more similar
to the UK or the US model.

Studying law in the UK

In the UK, a legal education usually begins with the completion of a
bachelor degree in law, known as an LLB, which usually takes three years.
In the subsequent vocational stage, a person who wishes to become a
barrister joins one of the Inns of Court before beginning the Bar
Vocational Course. The completion of this stage is marked by a
ceremony referred to as the call to the Bar. A third stage, known as
pupillage. is a year-long apprenticeship, usually at a set of barristers’
chambers, which customarily consists of groups of 20—60 barristers.
Similarly, a person wishing to become a solicitor must also complete
three stages: the first stage involves gaining a law degree: the second stage
requires passing a one-year Legal Practice Course (LPC); and the final
stage entails working for two years as a trainee solicitor with a firm of
solicitors or in the legal department of a local authority or large company.

Studying law in the USA

In the USA, a legal education comprises four years of undergraduate study
followed by three vears of law school. A law-school graduate receives the
degree of juris doctor (J.D.). In order to quality as a lawyer, a law-
school graduate must pass the bar examination.

25 Find terms with the word bar in the introduction to this section and in the text
above which match these definitions.

1 a lawyer who is qualified to plead on behalf of clients

2 in the UK, a training course which enables people who wish to become
barristers and who have registered with the Inns of Court to acquire the
skills and knowledge to prepare them for the specialised training of the
pupillage

3 a ceremony held at the end of this training course, when a candidate enters
the profession

4 organisation regulating the legal profession

5 in the USA, an important test taken by law-school graduates which, when
passed, qualifies a person to practise law

6 granted entrance to the legal profession

7 to compel a lawyer to stop practising law due to an offence committed

Unit 1 The practice of law



 lawyer’s curriculum vitae

26 Read the following CV (curriculum vitae)! of a young British lawyer and answer these questions.

1 Where did he work in summer 20027?

2 What languages does he speak?

3 Where did he complete his first degree?

4 What was his main duty at the European Commission?
5 What is he doing now?

Linus Walker

Address: Frejg 17, SE-118 25, Stockholm, Sweden Nationality: British

Email address: linuswalker@eli.se Date of birth: 12 May 1982

EDUCATION

2005 - present  University of Stockholm, Sweden
Master's Programme in Law and Information Technology
Course covers the legal aspects of Information Technology and the legal
implications of the use of the Internet

2000-2004 University of Essex, Colchester, United Kingdom
LLB (English & French law degree)
Course included all the core legal subjects, with a focus on contract law,
company law, common law, property law and European law

2002-2003 Université Paris X, Paris, France
DEUG (French law degree), Nanterre
Part of the degree programme at University of Essex included an intensive
course in French. Among subjects studied: European Community Law,
Information Law, Civil Law and Penal Law

LEGALWORK EXPERIENCE

June 2004~ European Commission, Brussels, Belgium

February 2005  Legal Assistant within the Legal Department of the Service Commune Relex
(SCR). Drafting opinions in English and French dealing with contracts awarded
for projects

Summers G. R. Foster & Co. Solicitors, Cambridge, UK

2001-2004 Liaison with clients; conducting research into multiple legal areas,
including family law, tort law and contracts; assisting with trial preparation

Summer 2000 Westlake Chambers, Bath, UK
Mini-pupillage, involving shadowing a number of counsel; assisted in
daily activities

SKILLS AND QUALIFICATIONS

Languages: Native English speaker; fluent in French (written and spoken);
upper-intermediate Swedish

Computing: Proficient in Word, Windows, email

Membership:  The Law Society

Strong researching and writing skills

INTERESTS

Skiing, French history, chess
References available upon request

1 (US) résumé or resume



Listening 3: Law firm structure
27 4 - Linus Walker has applied for a position at a law firm. Listen to his job

interview and answer these questions.

1 What does Mr Nichols say about the atmosphere of the firm?
2 What does Linus say about the size of the firm?

28 4 Listen again and complete this organigram of the firm using the words in
the box.

Associate  Full Partners  Mr Robertson  Paralegal  Real Property  Salaried Partner

".1) e — | Michaels
Senior Partners

|

Ms Graham, Mr Nichols

B) e
[
_ [ y | _
- 3) ... Department _ [ Sec_re;y B Debtor-Creditor Department Secretary
alaried Partner LU= | a. il M
e Associate e — 5 ]
| 6) .. . . | S B Paralegal J
!‘ Associate l — Associate
| Paralegal 7_"; " Paralegal |
L _f  Associate ]

Speaking 3: Describing a law firm

29 Look at the following phrases used by Mr Nichols to describe the firm. Which
can be used to speak of a department or company, and which of a person?
Which can be used for both?

.. is/are headed by ...

.. is/are assisted by ...

.. is/are managed by ...

.. is/are responsible for ...
.. is/are in charge of ...

.. report to ...

30 Using the phrases in Exercise 29, describe the structure of a law firm with
which you are familiar or the one just described in Listening 3. Refer to the
positions and duties of the personnel.

Unit 1 The practice of law



31 4 Listen to five lawyers talking about their firms, practice areas and clients.

Tick the information you hear about each speaker.

Speaker 1 ...

1 has a few years' working experience.

2 works as a cierk at a mid-size commercial law firm.
3 will get to know ather departments of the firm.

4 meets with clients regularly.
5 plans to specialise in commercial litigation.

Speaker 2 ...

1 is a sole practitioner.

2 works in the area of employment law.

3 deals with wage disputes.

4 represents clients in mediation.

5 has many clients who are small businesses.

Speaker 3 ...

1 works in the area of secured transactions.
2 carries out trade-mark registrations.

3 assists clients who are in artistic professions.

4 serves as an expert witness in court.
5 is a partner in a large IP firm.

Speaker 4 ...

1 is a senior partner in a mid-size law firm.
2 specialises in competition law.

3 represents clients before the employment tribunal.
4 deals with infringements of the Competition Act.

5 has clients in the telecommunications sector.

Speaker 5 ...

1 owns shares in his firm.

2 argues cases in court.

3 works in the area of real property law.
4 represents landlords but not tenants.

5 teaches courses on litigation at the law university.

22 Discuss these questions.

00000 Ooooo oOO00oo oCOOoood oOooood

1 Which kind of firm do you work in or would you like to work in?
2 Which areas of the law have you specialised in or would like to specialise in?

Listening 5: Law firm culture

33 Read this excerpt from an article in a law-school newspaper about
law firm culture. Which type of firm would you prefer to work for? Why?

One factor which plays an
important role in the
culture of a law firm is its
size. Law firms can range
from a one-person solo
practice (conducted by a

sole practitioner) to
global firms employing
hundreds of attorneys all
over the world. A small
law firm, which typically
engages from two to ten

lawyers, is sometimes
known as a boutique
firm, as it often specialises
in a specific area of the
law. A mid-size law firm
generally has ten to 50

lawyers, while a large law
firm is considered to be
one employing 50 or more
attorneys.



34 - Listen to Richard, a law student, talking to a group of first-year law students
at an orientation event at law school. He tells them about his experience as a
clerk in different law firms. Answer these gquestions.

1 Why do the professors encourage students to do work experience?
2 How long have Richard's clerkships generally lasted?
3 What is Richard’s final piece of advice?

35 « - Listen again and tick the advantages of small and large law firms Richard
mentions. In some cases, he says both types of firm have the same advantage.

Advantages Small firms Large firms
more autonomy and responsibility '

chance to rotate through different practice areas
 asked to write briefs and letters

allowed to conduct research and manage court books
opportunity to mkemawoontaots‘

more training offered e i

made.tofee!partofa;team

invited to participate in social events
family-like atmosphere

made good use of time

36 Discuss these questions.

1 Do you have any experience working as a clerk in a law firm? In what ways
was it similar or different from Richard's experience?

2 What kinds of tasks and responsibilities do clerks in your firm have?

3 Do you agree with the way Richard characterises small and large law firms?

Q ) Unit1
To improve your web-based research skills, visit www.cambridge.org/elt/legalenglish, click on
Research Tasks and choose Task 1.

Unit 1 The practice of law
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Company law: company formation

# and management

20 |

1 Read the text quickly, then match these phrases (a-f) with the paragraphs (1-6).

a directors’ duties ¢ company definition e partnership definition
b management roles d company health f company formation

1 A company! is a business association which has the character of a legal person, distinct from its

officers and shareholders. This is significant, as it allows the company to own property in its own
name, continue perpetually despite changes in ownership, and insulate the owners against
personal liability. However, in some instances, for example when the company is used to
perpetrate fraud or acts ultra vires, the court may lift?> the corporate veil” and subject the
shareholders to personal liability.

2 By contrast, a partnership is a business association which, strictly speaking, is not considered to

be a legal entity but, rather, merely an association of owners. However, in order to avoid
impractical results, such as the partnership being precluded from owning property in its own
name, certain rules of partnership law treat a partnership as if it were a legal entity.
Nonetheless, partners are not insulated against personal liability, and the partnership may cease
to exist upon a change in ownership, for example, when one of the partners dies.

A company is formed upon the issuance of a certificate of incorporation® by the appropriate
governmental authority. A certificate of incorporation is issued upon the filing of the constitutional
documents of the company, together with statutory forms and the payment of a filing fee. The
‘constitution” of a company consists of two documents. One, the memorandum of association?,
states the objects of the company and the details of its authorised capital, otherwise known as the
nominal capital. The second document, the articles of association®, contains provisions for the
internal management of the company, for example, shareholders' annual general meetings®, or
AGMs, and extraordinary general meetings’, the board of directors, corporate contracts and loans.

4 The management of a company is carried out by its officers, who include a director, manager and/or

company secretary. A director is appointed to carry out and control the day-to-day affairs of the
company. The structure, procedures and work of the board of directors, which as a body govern the
company, are determined by the company’s articles of association. A manager is delegated
supervisory control of the affairs of the company. A manager’s duties to the company are generally
more burdensome than those of the employees, who basically owe a duty of confidentiality to the
company. Every company must have a company secretary, who cannot also be the sole director of

1 (US) corporation 4 (US) articles of incorporation or certificate of incorporation
2 (US) pierce 5 (US) bylaws

* (US) generally no official certificate is issued; companies are 5 (US) annual meetings of the shareholders

formed upon the filing of the articles/certificate of incorporation 7 (us) special meetings of the shareholders

(see footnote 4)



the company. This requirement is not applicable if there is more than one director. A company’s
auditors are appointed at general meetings. The auditors do not owe a duty to the company as a
legal entity, but, rather, to the shareholders, to whom the auditor’s report is addressed.

5 The duties owed by directors to a company can be classified into two groups. The first is a duty
of care and the second is a fiduciary duty. The duty of care requires that the directors must
exercise the care of an ordinarily prudent and diligent person under the relevant circumstances.
The fiduciary duty stems from the position of trust and responsibility entrusted to directors. This
duty has many aspects, but, broadly speaking, a director must act in the best interests of the
company and not for any collateral purpose. However. the courts are generally reluctant to
interfere, provided the relevant act or omission involves no fraud, illegality or conflict of interest.

6 Finally, a company’s state of health is reflected in its accounts?®, including its balance sheet and
profit-and-loss account®. Healthy profits might lead to 2 bonus'” or capitalisation issue'! to the
shareholders. On the other hand, continuous losses may result in insolvency and the company

going into liquidation.

8 (US) financial statements

2 {US) profitandoss statement or income statement

10 (Us) stock dividend
11 (US) cash dividend

' F'OMnNnANY mMmananamet
LVl wls Y LICANIEA SRR RER

2 Some of the important roles in company management are discussed in
Reading 1 above. Which roles are mentioned?

3 Here is a more comprehensive list of roles in company management.
Match the roles (1-10) with their definitions (a—).

1 auditor a

2 company secretary b
3 director c

4 liquidator d

1]

5 managing director

6 official receiver f

7 promoter g

8 proxy h
9 receiver i
10 shareholder J

person appointed by a shareholder to attend and vote at a meeting in
his/her place when the shareholder is unable to attend

company director responsible for the day-to-day operation of the company
person elected by the shareholders to manage the company and decide
its general policy

person engaged in developing or taking the initiative to form a company
(arranging capital, obtaining personnel, making arrangements for filing
corporate documentation)

person appointed by the company to examine the company’s accounts
and to report to the shareholders annually on the accounts

company's chief administrative officer, whose responsibilities include
accounting and finance duties, personnel administration and
compliance with employment legislation, security of documentation,
insurance and intellectual property rights

member of the company by virtue of an acquisition of shares in a
company

officer of the court who commonly acts as a liquidator of a company
being wound up by the court

person appointed by creditors to oversee the repayment of debts
person appointed by a court, the company or its creditors to wind up
the company’s affairs



Listening 1: Company formation

Lawyers play important roles in the formation of a company, advising clients which entities
are most suited to their needs and ensuring that the proper documents are duly filed.

You are going to hear a conversation between an American lawyer, Ms Norris, and her
client, Mr 0'Hara. The lawyer describes how a specific type of corporation is formed in the

state of Delaware

4 0 Listen to the conversation and tick the documents required for formation
that the lawyer mentions.

1 DBA filing

2 articles of incorporation

3 stock ledger

4 general partnership agreement

5 stock certificates

6 IRS & State S Corporation election
7 bylaws

8 organisational board resolutions

OoOooooOod

5 Company types (USA) Look at the following table, which provides information on
the documents required to form and operate the different company types in the
United States. Based on what you heard in Exercise 4, which type of business
association was the lawyer discussing with her client?

US entities Documents required for formation and operation

sole propnewrshlp ' DBA ﬁling
generai parmershlp | General Partnershlp Agreement. local ﬁllngs if partnershtp holds real estate

limited partnership Ltmited Partnershtp Certificate, Limited Partnership Agreement

C corporation | Articles of Incorporation, Bylaws. Organisational Board Resolutions, Stock Certificates,
E Stock Ledger
S corporation ' Articles of Incorporation, Bylaws, Organisational Board Resolutions, Stock Certificates,

| Stock Ledger, IRS & State S corporation election I

5 Company types (UK) The table on page 23 contains information about five
types of common UK business associations, covering the aspects of liability of
owners, capital contributions and management. (In many jurisdictions in the
world, there are entities which share some or all of these characteristics.) Look
at the table and decide which entity (a—e) is being described in each row (1-5).

a private limited company (Ltd)
b general partnership
¢ public limited company (PLC)
d limited partnership
e sole proprietorship



Entity  Liability of owners  Capital contributions

1) ........ Unlimited personal liability for = Capital needed is contributed = Business is managed by the
| the obligatlons of the business by sole proprietor. sole proprietor.
3= 3 Tz s Generally no personal liability = No minimum share capital Compa'hy ié'-rnanaged through
| | of the members for obligations requirement. However, capital  its managing director or the
i of the business | can be raised through the - board of directors acting as

! - issuance of shares to members a whole.
i ~ or through a guarantee. '

[ipai= ' No personal liability; liability ~ The minimum share capital of ~Company is managed by the
' is generally limited to . £50.000 is raised through board of directors;
- shareholder contributions - issuance of shares to the shareholders have no power to
- (i.e. consideration for shares).  public and/or existing members pamc:pate in management.
_4) _.ﬁ_;_,‘_ Unlimited personal liability of  Partners contribute money or The partners have equal

the general partners for the services to the partnership; management rights, unless
- obligations of the business they share profits and losses. they agree otherwise.

5) - Unlimited personal liability of ~ General and limited partners  The general partner manages
the general partners for the contribute money or services  the business, subject to any
obligations of the business; to the limited partnership; limitations of the Limited
limited partners generally they share profits and losses. Partnership Agreement.
have no personal liability.

Reading 2: Memorandum of associatiol

An important document in company formation is the memorandum of association (UK) o
articles/certificate of incarporation [USA]. This decument sets forth the objects of the
company and its capital structure; as such, it represents a legally binding declaration of
intent to which the members of the company must adhere

7 Below is an extract from the articles of incorporation of a US company. Read
through the text quickly and tick the issues it addresses.

1 appointing members of the board of directors [
2 changing corporation bylaws |
3 procedures for holding a vote of the shareholders [ ]
4 stipulations for keeping corporation records |

The power to alter, amend or repeal the bylaws or to adopt new bylaws shill be vested in
the Board of Directors; provided, however, that any bylaw or amendment thereto as adopted
by the Board of Directors mav be altered, amended or repealed by a vote of the shareholders
entitled to vote for the election of directors, or a new bylaw n lieu thereof may be adopted by

s vote of such shareholders. No bylaw which has been altered, amended or adopted by such a
vote of the shareholders may be altered, amended or repealed by vote of the directors until
two years shall have expired since such action by vote of such shareholders. [...]

The Corporation shall keep as permanent records minutes of all meetings of its
shareholders and directors, a record of all action taken by the shareholders or the

10 directors without a meeting, and a record of all actions taken by a committee of the
directors in place of the Board of Directors on behalf of the Corporation. The Corporation
shall also maintain appropriate accounting records. The Corporation, or its agent, shall
maintain a record of its shareholders in a form that permits preparation of a list of the
names and addresses of all shareholders, in alphabetical order, by class of shares, showing

15 the number and class of shares held by each.

Unit 2 Company law: company formation and management
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8 Read the text again and decide whether these statements are true or false.

1 The board of directors only has the power to change the bylaws if the
shareholders in turn have the power to amend any changes made by the
board of directors.

2 The board of directors is proscribed at all times from changing any bylaw proscribe
which has been altered by a vote of the shareholders. = prohibit, ban

3 Records must only be kept of decisions reached by shareholders and prescribe
directors in the course of a meeting. = stipulate

4 Records of the shareholders must list the number of shares they own.

9 For each of these words or phrases, find the italicised word(s) in the text that
most closely matches its meaning.

1 passed 3 instead 5 cancelled 7 given to
2 who have the right to 4 on condition 6 revised

| & fnnia i ane TLall sl sasis
anguage use: Shall and may

10 Read through the text on page 23 again, noting how shall and may are used.

1 Which of these words most closely matches the meaning of shall in each
case?
a) will b) must

2 What do you notice about the use of shall in line 77

3 Which of these words most closely matches the meaning of may in the text?
a) can b) could

In legal documents, the verb shall is used to indicate obligation, to express a
promise or to make a declaration to which the parties involved are legally
bound. This use differs from that in everyday speech, where it is most often
used to make offers (Shall | open the window?) or to refer to the future

(I shall miss you), although this latter use is less frequent in modern English.

In legal texts, shall usually expresses the meaning of ‘must’ (obligation):

Every notice of the meeting of the shareholders shall state the place, date
and hour.

or ‘will’ (in the sense of a promise):
The board of directors shall have the power to enact bylaws.
Shall can also be used in legal texts to refer to a future action or state:

... until two years shall have expired since such action by vote of such
shareholders.

In everyday speech, this future meaning is commonly expressed using only the
present perfect (... until two years have expired ...).

Another verb commonly found in legal documents is may, which generally
expresses permission, in the sense of ‘can’ (this use is less common in
everyday English):

... any bylaw or amendment thereto as adopted by the Board of Directors may
be altered, amended or repealed by a vote of the shareholders.

In everyday English, may is sometimes used as a substitute for might,
indicating probability (He may want to see the document).



Listening 2: Forming a business in the UK

You will hear a dialogue in which a lawyer, Mr Larsen, discusses some of the
characteristics of two business entities with Mr Wiseberg, a client who is interested in
forming a company in the UK.

11

i2

13

“ - Listen to the phone conversation and tick the two company types the men
are discussing.

1 sole proprietor

2 UK limited partnership

3 UK private company limited by shares

4 UK private company limited by guarantee
5 UK public limited company

6 US C corporation

7 US S corporation

0000000

4 - Listen again and decide whether these statements are true or false.

1 The client has not yet decided what type of company he wants to form.

2 The client has never founded a company before.

3 The lawyer points out that the two types of company differ with regard to the
matter of personal liability.

4 The shares of a US C corporation can be freely traded on a stock exchange.

5 Both company types mentioned by the lawyer can be formed by a person
who is a citizen of another country.

6 The UK company type discussed places a restriction on the number of
people permitted to buy shares in the company.

7 The fastest way to form a company is to submit the documents directly to
Companies House.

In the dialogue, the lawyer compares and contrasts two company types.
Complete the sentences below using the phrases in the box.

a are like each other b are similar to ¢ differs d in both
e that's not the case with  f there is one big difference between

4. eorporations: e private limited companies in the UK in
many ways, particularly in respect of liability.

2 Shareholders are not personally liable for the debts of the corporation
................................................... a C corporation and a private limited company.

3 In this respect, a private limited company . Its shares
are not available to the general public.

4 The two types of company ... in that both can be founded
by persons of any nationality, who need not be a resident of the country.

5And ... ... aC corporationin the US and our private limited
company: that's the limit on the number of shares.

6 But .. . a private limited company. The Companies Act
stlpulates that not more than 50 members can hold shares within the
company.

Unit 2 Company law; company foarmation and management
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When speaking briefly about a topic of professional interest, experienced
speakers will organise their thoughts in advance. A simple but effective
structure divides information into three parts:

1 introductory remarks;
2 main points;
3 concluding statement.

Similarly, the main points are best limited to three, as this is easy for the
speaker to remember and for the listener to follow.

Notes for a response to Exercise 14 might look like this:

Introductory remarks
A publikt aktiebolag is the closest Swedish equivalent to a public limited company
— most common form for major international businesses in Sweden.

Main points

1 liability: no personal liability

2 management: board of directors (Swedish equivalent, styrelsen) has power to
make decisions; shareholders don't participate in management

3 needed for formation: memorandum of association (stiftelseurkund) and
articles of association (bolagsordning)

Concluding statement

An aktiebolag is similar to a public limited company, with the most significant
difference being that its shares do not need to be listed on an exchange or
authorised marketplace.

14 Which types of companies are there in your jurisdiction? Choose one and
describe it as you would for a client from another country. In your description,
refer to some of the features given in the UK company table on page 23. Tell
your client which documents must be filed to complete the formation process.
Wherever relevant, compare and contrast your company type with a UK
business entity.

Raadinna 2+ 1 imited | iahility Partnerchin Rill
\edaing 3. Limiteq Li abilit y Fartnersnip Bill

New legislation is often proposed in order to improve a situation which many people feel

is unsatisfactory. The article on page 27 comes from a legal journal and deals with a bill

introduced to the House of Commons which creates a new type of company.

15 Read the first paragraph of the article. What situation is the bill trying to
improve?

16 Read through the entire article and match these headings (a—f) with the
paragraphs (1-6).

a Limitations of limited liability

b Drawback: accounting requirements

¢ Despite imperfections, long awaited

d The need for a new form of partnership
e Benefits of the new company form

f Drawback: management liability



Draft Limited Liability Partnership Bill

1 The Limited Liability Partnership Bill was
introduced into the House of Commons in
July this year in response to the growing
concems surrounding large accountancy
firms moving their business operations
offshore. Large accountancy practices had
expressed their unhappiness about
organising their affairs by way of
partnership, especially since a partner is
liable under the Partnership Act 1890 for
his own acts as well as for those of his
colleagues. It is unrealistic to assume that
each partner can stay informed about his
fellow partners’ actions, let alone control
them.

2 Thus, the Bill sets out to create a new
institution, the limited liability partnership
(LLP), in which obligations accrue to the
name of the partnership rather than the
joint names of its individual members. The
only personal liability that an individual
partner has will be in respect of his pre-
determined contributions to partnership
funds. This is somewhat similar to a
shareholder in a limited liability company.
However, uniike a company, the LLP will
be more flexible in terms of decision-
making, and board meetings, minutes
books, and annual or extraordinary general
meetings are not required. In addition, the
LLP will enjoy the tax status of a
partnership and limited liability of its
members.

3 The Bill is not without its weaknesses,
however. One weakness which has been
observed is the fact that the accounting
requirements contained in Part VI of the
Companies Act 1985 are proposed to
apply to the LLP. Not only are these rules
some of the most demanding in Europe,
they will also prove expensive to comply
with for small and medium-sized LLPs. For
example, the LLP must submit an annual
retum to Companies House and maintain
a list of accounts according to Companies

Act formulae. Annual accounts must be
prepared, and if the tumover of the LLP
exceeds £350,000 annually, the accounts
must be professionally audited.

These additional requirements have made
a further restriction on the management
freedom of LLPs necessary. Each LLP will
have to appoint a ‘designated member’
who will be responsible for administrative
obligations and may incur criminal liability
in certain crcumstances. On the subject of
liability, it is worth noting that an LLP
member will enjoy less limited liability
than a company director. In the ordinary
course of events, a company director is
not liable to a third party for his negligent
acts or omissions in the course of his
duties. His liability is to the company of
which he is a director. The position is
reversed in relation to an LLP member.
The claw-back provisions of the Insolvency
Act 1986 will also apply to LLPs. Thus, a
liquidator will be able to set aside any
transactions (drawings of salary or
repayment of money owed) within two
years prior to insolvency where the
member knew, or had reasonable grounds
for believing, that the LLP was or would
thereby become insolvent.

Indeed, limited liability is often highly
illusory or perhaps even over-rated,
especially when one considers that banks
often require personal investment
guarantees from directors in order to lift
the corporate veil which protects company
officers. The same will undoubtedly apply
to LLPs,

In conclusion, the value of this new
institution has been weakened by the
proposed incorporation of the accounting
requirements. That is its single most
noticeable weakness; otherwise, it could
be said that the Bill is long overdue and
will hopefully have the effect of appeasing
those businesses which are considernng
moving their operations overseas.

Unit 2 Company law: company formation and management



17 Decide whether these statements are true or false.

1 The writer maintains that it is unrealistic to expect a partner to be fully
informed at all times about the activities of the other partners in the company.

2 The writer states that in an LLP, a company director is not liable for breaches
of duty or mistakes made when carrying out his responsibilities.

3 The writer implies that large LLPs will be exempt from the more complicated
accounting requirements set forth in the Companies Act of 1985.

4 The writer claims that it is likely that the limited liability provided by an LLP
will be restricted.

18 Do you agree that the LLP is long overdue? In your view, is there also a need
for such an institution in your jurisdiction?

Reading 4: Corporate governance

Lawyers often assist their clients in handling legal disputes involving corporate
governance. The following letter of advice addresses one such dispute.

19 Read the first three paragraphs. What does the dispute specifically involve?

10

15

20

Re: Special shareholders’ meeting of Longfellow Inc.

| have now had an opportunity to research the law on this point and | can provide you
with the following advice.

Firstly, to summarise the facts of the case, a group of shareholders of Longfellow Inc.
has filed an action in the district court seeking to set aside the election of the board of
directors on the grounds that the shareholders’ meeting at which they were elected was
held less than a year after the last such meeting.

The bylaws of the company state that the annual shareholders’ meeting for the election
of directors be held at such time each year as the board of directors determines, but
not later than the fourth Wednesday in July. In 2001, the meeting was held on July
18th. At the discretion of the board, in 2002 the meeting was held on March 20th.

The issue in this case is whether the bylaws provide that no election of directors for the
ensuing year can be held unless a full year has passed since the previous annual
election meeting. -

The law in this jurisdiction requires an ‘annual’ election of the directors for the ensuing
‘yvear’, However, we have not found any cases or interpretation of this law which
determine the issue of whether the law precludes the holding of an election until a full
year has passed. The statutes give wide leeway to the board of directors in conducting
the affairs of the company. | believe that it is unlikely that a court will create such a
restriction where the legislature has not specifically done so.

However, this matter is complicated somewhat by the fact that there is currently a proxy
fight underway in the company. The shareholders who filed suit are also alleging that
the early meeting was part of a strategy on the part of the directors to obstruct the
anticipated proxy contest and to keep these shareholders from gaining representation
on the board of directors. It is possible that the court will take this into consideration
and hold that the purpose in calling an early meeting was to improperly keep
themselves in office. The court might then hold that, despite the fact that no statute or
bylaw was violated, the election is invalid on a general legal theory that the directors
have an obligation to act in good faith. Nevertheless, courts are usually reluctant to
second-guess the actions of boards of directors or to play the role of an appellate body
for shareholders unhappy with the business decisions of the board. Only where there is
a clear and serious breach of the directors” duty to act in good faith will a court step in
and overturn the decision. The facts in this case simply do not justify such court action
and | therefore conclude that it is unlikely that the shareholders will prevail.



20 Read the whole letter and choose the best answer to each of these questions.

1 On which grounds did the shareholders file the action?

a on the grounds of their rights as shareholders

b on the grounds of a violation of the bylaws

¢ on the grounds of an ongoing proxy fight

d on the grounds of their lack of faith in the board of directors

What does the writer identify as the issue in the case?

a whether the annual shareholders’ meeting determines the term of the
board of directors

b whether the election of the board of directors requires a quorum

¢ whether the annual shareholders’ meeting must be held a full year after
the last one

d whether the bylaws define the term ‘full year

What does the writer say regarding earlier cases related to this one?

a They provide for an analysis in favour of the shareholders.

b They give the board of directors the freedom to run the company as they
see fit.

¢ They have merely provided an interpretation of the legislative intent.

d They do not address the issue involved.

What reason does the writer give for his conclusion?
a It is dubious that the shareholders will prevail.

b The facts of the case do not support judicial intervention.
¢ A court of appeal will only look at the facts of the case.
d The board of directors has a duty to act in good faith.

21 Choose the best explanation for each of these words or phrases from the letter.

1 on the grounds that (line 5)
a in the area of
b on the basis of the fact that
c despite the fact that

2 at the discretion of (line 10)
a according to the decision of
b through the tact of
¢ due to the secrecy of

3 the ensuing year (lines 11-12)
a the next year
b the present year
¢ the past year

22 Answer these questions.

4 statutes give wide leeway (line 17)

a statutes can easily be avoided
b statutes allow considerable freedom
¢ statutes restrict extensively

alleging (line 21)

a stating without proof
b making reference to
€ pProposing

to act in good faith (line 28)

a to act from a religious belief

b to do something with honest intention
c to plan for the future carefully

1 What do the bylaws of the company stipulate concerning the date of the

election of company directors?

2 What do the shareholders claim was the reason why the annual

shareholders’ meeting was held early?

3 What role might the concept of ‘good faith’ play in the court's decision?

232 What is your opinion of the case? Do you think the shareholders’ claim is

justified?

Unit 2 Company law; company formation and management



24 In the letter, different verbs are used to refer to what the company bylaws and
the relevant legislation say. Complete these phrases using the appropriate
verbs from the letter.

1 the bylaws of the company ...
2 the law in this jurisdiction ...
3 the law ...

| A letter of advice
25 Look at Reading 4 again and discuss these questions.

1 What is the purpose of the letter?

2 Who do you think might have requested it?

3 Looking at the letter carefully, what would you say is the function of each
paragraph?

The text in Reading 4 represents a letter of advice, a type of text written by a
lawyer for a client.

The function of a letter of advice is to provide an analysis of a legal problem
so that the client can make an informed decision concerning a course of
action.

Another type of text which should be mentioned here because of its
similarity to a letter of advice is a legal opinion. While the language of this
type of text is similar, a legal opinion is generally much longer, as it entails
thorough research and covers the issues in greater detail. A legal opinion
also carries much more weight and greater potential liability for the lawyer or
firm issuing it.

Regarding the contents, we can say that, in general, a letter of advice:
identifies the legal issue at stake in a given situation and explains how
the law applies to the facts presented by the client;

~indicates the rights, obligations and liabilities of the client;

_ outlines the options the client has, pointing out advantages and

disadvantages of each option;

_ considers factors such as risk, delay, expense, etc., as well as case-specific

factors;

makes use of facts, relevant law and reasoning to support the advice.

The structure of the letter can be made clear by using standard signalling
phrases. The table on page 31 provides examples of phrases used to structure
the information in a text. These phrases serve as signals, pointing to
information before it is presented, thus increasing the clarity of a text.



26 Read through the letter once again and look for 11 phrases with a signalling
function. Add them where appropriate to this table.

Referring to the subject
matter

Summarising facts

Identifying legal issue

Referring to relevant
legisiation/regulations

Referring to previous
court decisions

Drawing conclusions

Indicating options

Thank you for instructing us in r_elaﬂon to_the above matter. ?b!; have-requesto:d i

Our opinions and advice set forth below are based upon your account of the
circumstances giving rise to this dispute, a summary of which is as follows.
Based on information provided to us, we understand that ...

2)

The legal issue seems to be ...
3)

The section which is relevant for present purposes provides that ...
The section makes express reference to ...

As the law stands at present, ...

4, 2 : :

5)
6)

The court has held that ...
We have (not) found cases or interpretation of this law which argue that ...

We therefore believe that ...
7)
8)
9)
10)
11)

In J(gruofﬂreafafmid.wuhavesmafcoumofacﬂbn7aftemaﬁves/
options open to you.

_ or any other issues.

I await further instructions at your earliest convenience.
Please contact us if you have any questions about the matters here discussed,

Writing: A letter of advice

27 A client who is the managing partner at a small European accountancy firm has
canriel asked you for information concerning LLPs. He would also like your advice

ﬂNSWEﬂJ

ne285) regarding the founding of such an LLP.

Write a letter of advice in which you should:

. say what an LLP is;

. list advantages and disadvantages connected with it;
_ recommend the best course of action for his firm.

Before you write, consider the function, the expected contents and the
standard structure of a letter of advice. Refer back to Reading 3 for information
about LLPs and make use of signalling phrases from the table above to help
structure the information in your text.

L= ) unit 2

To improve your web-based research skills, visit www.cambridge.org/elt/legalenglish, click on
Research Tasks and choose Task 2.

Unit 2 Company law: company formation and management
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Language Focus

1 Vocabulary: distinguishing meaning Which word in each group is the odd one out?
You may need to consult a dictionary to distinguish the differences in meaning.

1 stipulate  specify (proscribe’ prescribe

2 succeeding  elapsing ensuing  subsequent
3 responsibility duty discretion obligation
4 prior  previous  prerequisite  preceding

5 margin leeway latitude interpretation

6 preclude permit forestall prevent

2 Vocabulary: word choice These sentences deal with company formation and
management. In each case, choose the correct word or phrase to complete
them.

1 The constitution of a company comprises /(Emsfs—}j.s')/ contains of two documents.

2 The memorandum of association states ﬁféﬁides for / sets up the objects
of the company and details its authorised capital.

3 The articles of association contain arguments / provisions / directives for
the internal management of a company.

4 The company is governed by the board of directors, whilst the day-to-day
management is delegated upon / to / for the managing director.

5 In some companies, the articles of association make / give / allow provision
for rotation of directors, whereby only a certain portion of the board must
retire and present itself for re-election before the AGM.

6 Many small shareholders do not bother to attend shareholders’ meetings
and will often receive proxy circulars from the board, seeking authorisation to
vote on the basis of / in respect of / on behalf of the shareholder.

2 Word formation Complete this table by filling in

the correct noun or verb form. Underline the Vorb Abstract noun
stressed syllable in each word with more than administrate! | administration
one syllable. | audit [
) | liquidation
_perpetrate [ l
appointment
assume |
authorise
I formation
issue

Personal noun

administrator |

provide

redemption

require
resolution

1 (US) administer transmit



4 Vocabulary: prepositional phrases The following prepositional phrases, which
are common in legal texts, can all be found in Reading 3. Match the
prepositional phrases (1-4) with their definitions (a—d).

1
2
3
4

in terms of — a 1) for the purpose of; 2) by the route through

in the course of . b as an answer to; in reply to

by way of “—c¢ 1) with respect or relation to; 2) as indicated by
in response to d while, during

5 Vocabulary: prepositional phrases Complete these sentences using the
prepositional phrase from Exercise 4 that best fits in each one. For one of the
sentences, there is more than one correct answer.

iin

nd-

2 g choosing the name of the company, a number of matters
must be consmdered

Confidential information acquired ... ... .. one's directorship
shall not be used for personal advantage.

| would advise that members of your project group formalise your
relationShlD s aii bt a partnership agreement, incorporation or
limited liability company.

This form of corporation is often considered to be the most flexible body
.................................................. corporate structure.

Our company formations expert is unable to provide advice

. your query, as there are a number of factors which need

to be taken mto account which do not relate directly to his area of expertise.

The relationship between management and boards of directors at US
multinational companies has been changed dramatically through a series of
corporate governance initiativesbegun . corporate
scandals, the Sarbanes-Oxley Act and other requirements.

Shareholders and other investors in corporations tend to view corporate

governance ... the corporation’s increasing value over time.
Regular and extraordinary board meetings may be held by telephone, video-
telephoneand ... .. written resolutions.

& Verb—noun collocations Match each verb (1-5) with the noun it collocates with
(a—e) in Reading 4. If you have difficulty matching them, look back at the letter.

1
2
3
4
5

violate — a affairs

call : b representation
overturn \ c a meeting
gain . d a decision
conduct e alaw

7 Collocations with file Decide which of the following words and phrases can go
with the verb to file. You may need to consult a dictionary.

an action an AGM an appeal an amendment a breach a brief
charges  a claim a complaint a debt a defence  a dispute
a document a fee an injunction a motion provisions a suit



Company law: capitalisation

erves as an introduction to the legal terminology and

ssues regarding how companies raise capital in the UK

1 Read through the text quickly and decide whether these statements are
true or false.

1 The shares of a company which are actually owned by shareholders are known
as authorised share capital.

2 Share capital is subdivided into two basic types of share: ordinary and
preference shares.

3 People who already own shares possess the right of first refusal when new
shares are issued.

4 In addition to share capital, loan capital is another means of financing
a corporation.

The term capitalisation refers to the act of providing capital for a company through the issuance of
various securities. Initially, company capitalisation takes place through the issuance of shares as
authorised in the memorandum of association’. The authorised share capital”, the maximum
amount of share capital that a company can issue, is stated in the memorandum of association,
together with the division of the share capital into shares of a certain amount (e.g. 100 shares of
£1). The memorandum of association also states the names of the subscribers. The minimum
share capital for a public limited company in Great Britain is £50,000. Issued share capital, as
opposed to authorised share capital, refers to shares actually held by shareholders. Accordingly.
this means that a company may authorise capital in excess of the mandatory minimum share
capital but refrain from issuing all of it until a later date — or at all.

The division of share capital usually entails two classes of shares, namely ordinary shares® and
preference shares®. The ordinary shareholder has voting rights, but the payment of dividends Is
dependent upon the performance of the company. Preference shareholders, on the other hand,
receive a fixed dividend irrespective of performance (provided the payment of dividends is legally
permitted) before the payment of any dividend to ordinary shareholders, but preference
shareholders normally have no voting rights. There is also the possibility of share subdivision®,
whereby, for example, one ten-pound share is split into ten one-pound shares, usually in order to
increase marketability. The reverse process is, appropriately enough, termed share consolidation®.

Shares in British companies are subject to pre-emption rights”, whereby the company is required to
offer newly issued shares first to its existing shareholders, who have the right of ‘first refusal’. The
shareholders may waive their pre-emption rights by special resolution.

1 (US) articles of incorporation
2 (US) authorized shares
3(US) common shares

4(US) preferred shares

9(US) stock split

% (US) reverse (stock) split

7 (US) preemptive rights



A feature of public companies is that the shares may be freely traded. Shares are normally sold to
existing shareholders through a rights issue, unless pre-emption rights have been waived. Even
here, though, new shares are not always offered in the first instance to the general public, but
rather may be sold to a particular group or individuals (a directed placement).

Share capital is not, of course, the only means of corporate finance. The other is loan capital,
typified by debentures. The grant of security for a loan by giving the creditor the right to recover his
capital sum from specific assets is termed a fixed charge®. Companies may also borrow money
secured by the company’s assets, such as stock in trade. This arrangement is known as a floating
charge.

8(US) security interest in specific assets (also chattel mortgage prior to the Uniform Commercial Code)
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2 Match these terms related to shares (1-8) with their definitions (a—h).

authorised share capital
dividend

issued share capital
ordinary share
pre-emption rights
preference share

rights issue

subscriber

someone who agrees to buy shares or other securities

offer of additional shares to existing shareholders, in proportion to their

holdings, to raise money for the company

type of share in a company that entitles the shareholder to voting rights and

dividends

d entitlement entailing that, when new shares are issued, these must first be
offered to existing shareholders in proportion to their existing holdings

e maximum number of shares that a company can issue, as specified in the
firm's memorandum of association

f proportion of authorised capital which has been issued to shareholders in
the form of shares

g type of share that gives rights of priority as to dividends, as well as priority
over other shareholders in a company's winding-up

h part of a company’s profits paid to shareholders

T oO~NOOUAEWNRE
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3 Underline the words (1-5) in the text. Then match them with their synonyms

(a—e).

1 term a to be an example of
2 to entail b to give up

3 to waive ¢ name

4 to typify d to regain

5 to recover e to involve

4 According to the text, the minimum amount of share capital of a public limited
company in the UK is £50,000. Do similar restrictions apply in your
jurisdiction? If so, what are they?



Language use 1: Contrasting information

Look at this sentence from Reading 1 that defines issued share capital:

Issued share capital, as opposed to authorised share capital, refers to shares
actually held by shareholders.

When describing a new idea, it can be contrasted with an idea that your
listener is already familiar with, using the preposition as opposed to. The
prepositions unlike and in contrast to can be used in the same way:

Issued share capital, unlike authorised share capital, refers to shares actually
held by shareholders.

Issued share capital, in contrast to authorised share capital, refers to shares
actually held by shareholders.

All three of these prepositions can also appear at the beginning of the
sentence if the previously defined term immediately follows them:

As opposed to / Unlike / In contrast to authorised share capital, issued
share capital refers to shares actually held by shareholders.

These prepositions can also be used when defining two new terms at the
same time. In such a case, however, it is necessary to insert which in the
following way:

Issued share capital refers to shares actually held by shareholders, as
opposed to / unlike / in contrast to authorised share capital, which refers to
the maximum amount of share capital that a company can issue.

Or:

As opposed to / Unlike / In contrast to authorised share capital, which
refers to the maximum amount of share capital that a company can issue,
issued share capital refers to shares actually held by shareholders.

5 Read the information in the table below about the two basic classes of shares:
ordinary shares and preference shares. Using the prepositions explained
above, make sentences contrasting the two share types.

EXAMPLE:
1 Unlike ordinary shares, preference shares do not usually entitle the
shareholder to vote

In contrast to ordinary shares, which entitle the shareholder to vote,
preference shares do not usually give such a right to the shareholder.
Ordinary shares Preference shares
1 standard shares with voting rights  usually no voting rights 5
2 potential to give the highest financial gains; have a fixed dividend; shareholder has no right to
pro-rata right to dividends receive an increased dividend based on increased

business profits

3 bear highest risk low risk; rights to their dividend ahead of ordinary
shareholders if the business is in trouble
B ordinary shareholders are the last to be . preference shareholders are repaid the par value
paid if the company is wound up . of shares ahead of ordinary shareholders if the |

- company is wound up



Listening 1: A rights issue

Lawyers with expert knowledge of corporate finance are often asked to explain complex
matters in simple terms to company members or ta shareholders. This dialogue takes
place at a seminar held at a large law firm specialising in capitalisation matters.

A member of a shareholders’ association (Mrs Whiteman] is asking a corporate finance
expert [Mr Young) to explain a rights issue, one of the key terms in Reading 1.

6 #- Listen to the dialogue and answer these questions.

1 What is the purpose of a rights issue?
2 What options do the shareholders have if they do not wish to buy the newly
issued shares?

7 +- Listen again and choose the correct answer to each of these questions.

1 According to Mr Young, one reason why shareholders would want to take up
their pre-emption right is
a to help the company raise cash.
b to maintain the proportion of shares they own.
¢ to be able to waive this right later, if desired.

2 Why are the new shares offered to shareholders at a discount?
a so the shareholders do not sell their rights to non-shareholders
b to keep the market price of the shares from falling
¢ to increase the likelihood that the issue is fully subscribed

3 A share issue is said to be *fully subscribed’ when
a all of the shareholders have been duly informed of the share issue.
b all of the shareholders have sold their rights to the newly issued shares.
c all of the newly issued shares have been agreed to be purchased.

4 What does Mr Young say about shareholders’ reactions to rights issues?
a They can be unhappy about having to decide whether to buy shares or sell
rights.
b They fear that discounts may make the market price of the shares
decrease.
¢ They are concerned about outsiders gaining influence in the company.

Reading 2: Shareholders and
supervisory boards |

The excerpt on pages 38-39 deals with the topics of shareholders’ rights and the role of
the supervisory board. It is part of the required reading in a comparative law course
dealing with European and Anglo-American company management structures.

8 Read through the text quickly and answer these questions.

1 What basic rights does a shareholder possess?

2 What options does a dissatisfied shareholder have in the Anglo-Saxon
system?

3 What is meant by the concepts of the one-tier board and the two-tier board?
(Note: the word tier means ‘rank’ or ‘level’.) Which do you think is the best
model of organisation?

Unit 3 Company law; capitalisation



Shareholders

A

Shareholders are the owners of the company's assets. Normally, ownership of an asset entails
a number of rights: the right to determine how the asset is to be managed; the right to receive
the residual income from the asset; and the right to transfer ownership of the asset to others.
The last two clearly apply to shareholders, but what of the first? Can shareholders exercise
control if the directors fail to protect their interests?

Two factors keep them from doing so. Both are related to the spreading of ownership needed
for risk diversification in large corporations. In return for the privilege of limited liability under
law, shareholders’ powers are generally restricted. There is the AGM to approve the directors'
report and accounts, elect and re-elect the board, and vote on such issues as allowed for in
company legislation. But, apart from this, shareholders’ rights are limited to the right to sell
the shares. They have no right to interfere in the management of the company. Awkward
questions can be asked at the annual meeting, but the chairman of the board usually holds
enough proxy votes to hold off any challenge.

The second factor is in many ways more fundamental. An essential requirement for the
exercise of effective control is the possession of an adequate flow of information. As
outsiders, shareholders face considerable obstacles in obtaining good information. Then there
is the free-rider issue. Any one small shareholder investing in the information needed to
monitor management will bear all of the costs, whereas shareholders accrue benefits as a
group. Moreover, co-ordination of monitoring efforts is not easy to arrange. Often it is easier
for the shareholder to sell the shares, and thus vote with one’s feet.

In short, someone with ownership rights in a company can express their disappointment with
the company's performance by either getting rid of their shares or in some way expressing
their concern. Hirschman (1970) called this the dichotomy between ‘exit’ and ‘voice’. Where
there are obstacles to the exercise of voice, the right of exit and transferring ownership to
another party becomes not so much the accompaniment but the substitute for the other two
components of ownership rights.

Supervisory board

E

Not all market systems prevent shareholders from directly influencing management. In
Germany, for example, the use of ‘voice’ is encouraged through the accountability
arrangements of the Aufsichtsrat (supervisory tier). In the Germanic countries, there is a
formal separation of executive and supervisory responsibilities. With the Anglo-Saxon one-tier
board, managing executives are also represented on the board, and all directors, executives as
well as non-executives, are appointed by the controlling shareholders and must answer to the
annual meeting. A two-tier board consists of an executive board and a supervisory board. The
executive board includes the top-level management team, whereas the supervisory board is
made up of outside experts, such as bankers, executives from other corporations, along with
employee-related representatives. There is reliance on the supervisory board for overseeing
and disciplining the management as well as for co-operative conflict resolution between
shareholders, managers and employees.



F This control function has a broader setting than in Anglo-Saxon countries, for in the Germanic
countries, the supervisory boards of large companies are legally bound to incorporate specific
forms of employee representation. Under co-determination laws, some corporations with at
least 500 employees. and all those with more than 2,000 employees, must allow employees
to elect one half of the members of the supervisory board. Co-determination rules cover the
supervisory board, the functions of which are to control and monitor the management, to
appoint and dismiss members of the management board, to fix their salaries, and to approve
major decisions of the management board. In 1998, the power to appeint auditors was
vested with the supervisory board (Organisation for Economic Co-operation and Development
(OECD), 1998).

G How effective is this ‘voice’? Obviously, it allows a participatory framework between
shareholders, managers and employees under the co-determination principle, but the
supervisory-board system also is designed for overseeing and constraining management. The
QECD argues that ‘the degree of monitoring and control by the supervisory board in the
German two-tiered board system seems to be very limited in good times, while it may play a
more important role when the corporation comes under stress’. Of course, the same is true of
Anglo-Saxon boards; they exert more authority in a crisis, too. But the boards in Anglo-Saxon
countries have not been notably successful in preventing crises. Does the Germanic-type
system of board structure do better? There is not much evidence on this point. Some argue
that the system encourages worker commitment to the firm and reduces day-to-day
interference in management decisions, allowing both to get on with the job. Others consider
that the system encourages ‘cosiness’, with bad strategic decisions internalised rather than
subjected to the public gaze as occurs when the ‘exit’ option is followed.

9 Read the text again carefully. In which paragraph (A-G) are the following
mentioned? Some of the items may be found in more than one paragraph.

some stipulations of co-determination laws

the functions of supervisory boards in Germanic countries

two options open to a shareholder when dissatisfied with management
activities carried out at the annual general meeting

opinions on effectiveness of the two-tiered system in times of crisis

the difficulty of co-ordinating management monitoring efforts

three rights to which the owner of an asset is generally entitled
comparison of the composition of executive board and supervisory board

N s WN R

L0 In your own words, explain to a partner the meaning of the following
expressions (in italics in the text).

risk diversification

awkward questions

flow of information

face ... obstacles

the freerider issue

vote with one’s feet

answer to the annual meeting
co-operative conflict resolution
participatory framework
subjected to the public gaze
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Language use 2: Common collocations
[verb plus noun]

Look at the following verb—noun collocations from the text on pages 38-39.

Can shareholders exercise control if the directors fail to protect their interests?
In return for the privilege of limited liability under law, shareholders’ powers are

generally restricted.
Any one small shareholder investing in the information needed to monitor

11

12

13

management will bear all of the costs, whereas shareholders accrue benefits
as a group.

Co-determination rules cover the supervisory board, the functions of which are
to control and monitor the management, to appoint and dismiss members of
the management board, ...

Match the verbs (1-4) with their definitions (a-d).

1 exercise (control) a 1) to remove someone from their job, usually because they have done
something wrong; 2) to cease to consider, to put out of judicial
consideration

2 restrict (powers) b to increase in number or amount over a period of time, especially in
a financial sense

3 accrue (benefits) ¢ to make use of / apply something

4 dismiss (members) d to limit someone or something

Match the verbs above (1-4) with the nouns in the box with which they collocate. Some
nouns can go with more than one verb.

access authority  benefits caution  capital a case a charge a claim
control an employee force  freedom influence interest  power  pressure
profits restraint revenue rights sales spending

EXAMPLE: 1 exercise: authority, caution, .

Complete these sentences using exercise, restrict, accrue or dismiss.

1 A motion was filed by the Board of Directors to ................. the case.

2 The chairman warned that if investors were asked for more money, they
might ... their option to sell their shares.

3 The Chief Executive resigned when the board tried to ... greater
control over the company’s bankruptcy plan.

4 The company is expected to ... its spending while its markets remain
weak.

5 Financial benefits _......__ . . to the owners and operators of the factories, as
well as to the shareholders.

6 A company spokeswoman advised shareholders to . caution in their
share dealings until a further announcement is made.

7 One important Commercial Code provision may ... ... some of the

freedom of directors to grant options without shareholder approval.
8 The annual general meeting has authority to draw up or amend the
constitution and to elect or ... member directors of the Board.



Writing: Summarising

The ability to summarise well is essential for
legal writing; a lawyer will need to summarise
the facts of a case, provide an overview of the
legislation in a particular area, or characterise
the viewpoints of others in respect of a legal
issue.

Summarising involves expressing the ideas of
another in your own words, usually in a shorter
form, including only the key ideas and the main
points that are worth noting.

At the same time, however, a summary should
faithfully represent the standpoint and emphasis
of the original source, while remaining neutral
and impartial in tone.

How to summarise
_ Read the text to be summarised at least

twice.

_ If possible, identify the main sentence of

every paragraph; if it expresses the meaning
of the paragraph, it can serve as a summary
of that paragraph.

. Look for key points or any important

distinctions which form the framework of the
ideas.

. Express those key points or distinctions in

your own words.

14 A client of yours who is interested in investing in a German company has asked

| you to explain the differences between the one-tier corporate management
system characteristic of Anglo-Saxon countries and the two-tier corporate
management system found in Germanic countries. Write an email to your client
summarising the differences. Refer to Reading 2 for information.

|SAMPLE
ANSWER
»p.286

L

In your email, you should:

. divide the text into three distinct parts: an opening statement of the reason
for writing; the body of the email presenting the main points; and a
conclusion offering to provide further help or information if required;

. make use of the words and expressions for signalling contrast introduced

earlier in the unit.

istening 2: Plain lanquage

Lawyers often have to explain the meaning of a legal document to a client in plain
language. This is a conversation between a lawyer, Mr Mansfield, and his client,

Mr

Thorpe, about provisions concerning capitalisation.

15 Before you listen, discuss these questions.

1 Do you have any difficulties with |legal language? Which do you consider

more difficult, reading or writing legal English?

2 Think about the style of legal documents written in your native language and
those written in English — are they equally difficult for non-lawyers to understand?

16 4 Listen and decide whether these statements are true or false.

1 The client says that the subject of law is very complex.

2 ‘Legalese’ refers to the process of enacting a law.

3 The client believes that legal texts are too difficult for most people to read.

17 4 Listen again and answer these questions.

1 What is the Plain Language Movement?
2 Why is there some opposition to it?

3 What is Mr Thorpe implying when he says legalese makes people need

lawyers more?

Unit 3 Company law: capitalisation
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Legalese often poses problems for those unfamiliar with it, such as non-
lawyers (clients). However, non-native English-speaking lawyers may also find
legalese difficult to read. An awareness of some of the typical features of this
writing style can make it easier to understand texts of this kind. Some of the
features of legalese are the following:

lengthy and complex sentences

Several clauses are joined together with commas or the co-ordinators
and/but.

archaic words and expressions

Words formed with here- and there- or words like such, said, same,
aforesaid are used.

passive constructions

Passive constructions are common, e.g. All assets shall be distributed ...
By whom? No agent is mentioned, thus highlighting the action to be
carried out and not the person who does it.

18 This is an excerpt from provisions regulating the capitalisation of a corporation,
written in legalese. Read it, noticing the lengthy and complex sentences. Then
underline the passive verbs and circle any archaic words and expressions.

Par-value cumulative preferred shares and no-par-value common shares

(1) The maximum number of shares of stock of the Corporation that may be issued is 25,000 of
which 5,000 shares shall have a par value of $50 each and 20,000 shares shall be without par
value.

(2) The stated capital of the Corporation shall be at least equal to the sum of the aggregate par
value of all issued shares having par value, plus the aggregate amount of consideration received
by the Corporation for the issuance of shares without par value, plus such amounts as, from time
to time, by resolution of the Board of Directors may be transferred thereto.

(3) The shares shall be divided into preferred, to consist of 5,000 shares having a par value, and
common, to consist of 20,000 shares without par value.

(4) The holders of the preferred shares shall be entitled to cumulative dividends thereon at the
rate of 6 per cent per annum on the par value thereof, and no more, when and as declared by
the directors of the Corporation, payable semi-annually on the first days of January and July in
each year.

(5) Such dividends shall cumulate on such payment dates and no dividends shall be paid to, or
set apart for payment to, common shareholders unless all past cumulated dividends on the
preferred shares shall first have been paid, or declared and set apart for payment.

(6) All remaining profits which the directors may determine to apply in payment of dividends shall
be distributed among the holders of common shares exclusively.

19 For each instance of the word such in the text above, suggest a more natural-
sounding alternative.



20 Match these words beginning with there- (1-6) with their equivalents (a-f).

first three occur in the text on page 42.

1 thereto a of it/them

2 thereon b on it/them

3 thereof c to it/that

4 therewith d for it/that

5 therefor e with that

6 therein f in or into a particular place or thing

21 Complete the sentences below using the words in the box.

The

therefor = for it, for
that

therefore =
consequently

| therewith thereof (x2) therefor  therein  thereon thereto
L =

1 Each partner shall maintain both an individual drawing account and an
individual capital account; into the capital account shall be placed that
partner’s initial capitalisation and any increases .

2 Every issuer must comply in all respects with the provisions, mcludmg all

filing and notice deadlines _

3 Her experience in corporate finance mcludes representing banks and other
financial institutions in numerous secured financings, including drafting and

negotiating credit agreements and security documents in connection

Ll The Chair of the Committee shall, in consultation with the other members of
the Committee and appropriate officers of the Company, be responsible for

calling meetings of the Committee, establishing the agenda ... ..
supervising the conduct .. —

, and

5 The circular prescribes reqmrements for the accounting and reporting of
interest on loans and other interest-bearing assets and for the capitalisation

of interest ... .. 3

6 The memorandum of the company, together with a translation ...

o if

any, certified and translated as prescribed in regulation 4, shall be lodged

with the Registrar.

Speaking: Paraphrasing and expressing opinions

22 Working with a partner, take turns rephrasing the sentences from the text on
page 42 in your own words as if you were explaining their content to a client.

You may want to break them into shorter sentences and turn passive
constructions into active ones (e.g. instead of shares may be issued, say
corporation may issue shares).

EXAMPLE:

the

(1) A corporation can issue no more than 25,000 shares. Five thousand.
of these are worth $50 each and the remaining 20,000 have no par

value.

23 When expressing an opinion, it is common to begin the statement with a

phrase signalling that it is an opinion. Read the transcript of Listening 2 on
page 265 and underline the phrases the speakers use to signal an opinion.

Unit 3 Company law: capitalisation




24 Complete the phrases below using the words in the box.
ask concerned firmly me mind my opinion
point see seems think would

1 Inmy 7 Asfaras|I'm

2 Theway !l ... ...t ... 8 1.

3 Tomy A 9 It o tome that ...
4 In ... . .. view, ... 10 | . .. believe ...

5 If you me, ... 11 For erememrerrrems: $(048

6 From my of view, ... Iz . .. argue that ...

25 Discuss this topic with a partner. Whenever possible, make use of phrases for
expressing opinions.

Legal language differs greatly from everyday speech and writing. Do these
differences lead to clearer and more objective communication, as lawyers
generally claim, or do they actually have the opposite effect?

26 Read through the text quickly. What does the new law specify? Why has it been
enacted?

Treasury shares (acquisition of own shares)

Under current company legislation, companies that have used surplus cash reserves to buy back
their own shares are required to cancel those shares and not hold them in treasury to be resold
at a later date.

On 22 December 1999, Dr Kim Howells, then Parliamentary Under Secretary of State for
Competition and Consumer Affairs at the Department of Trade and Industry (DTI), announced that
the law prohibiting companies to hold their own shares in treasury was to be deregulated.

Following the publication of a draft document detailing likely amendments to the regulations in
2001, it was announced that a new company law will come into force in December 2003 that will
permit companies to buy back their own shares and hold them in treasury rather than having to
cancel them.

This new legislation will only apply to company shares that are listed on the London Stock
Exchange's official list, the Alternative Investment Market (AIM) or a comparable European
Economic Area (EEA) market, and will therefore not include the shares of other public companies
or private companies. Qualifying shares will be held in treasury until they are either resold or
transferred to an appropriate employee share scheme.

This change to company law has been made to assist companies amend their share capital
without incurring the costs of cancelling and re-issuing shares that exist under current legislation.
The new law will also bring the UK into line with other EEA countries.

Companies must buy back shares out of distributable reserves, and these shares must not at
any time exceed 10% of their issued share capital (surplus treasury shares must be disposed of
within 12 months). Whilst held in treasury, these shares will not carry any voting rights or be
entitled to a dividend.



27 List the six limits on the buying back of shares mentioned in the text.
28 Discuss these questions.

1 Has similar legislation been enacted in your own jurisdiction?
2 Can you think of any examples of other laws passed recently in your
jurisdiction concerning company capitalisation?

29 Which noun collocates with these verbs in the text?
buy back  cancel hold in treasury  transfer  re-issue

30 Complete the following phrases from the text using the prepositions in the box.

7nto (x2) to (x3) under with

i . current company legislation ...

2 ...amendments ... the regulations ...

3 ... a new company law will come ... force ...

4 This new legislation will only apply . _ company shares that are listed
on the London Stock Exchange's official list, ...

5 This change ... company law ...

6 The new law will also bring the UK line . other EEA
countries.

% J Unit 3

To improve your web-based research skills, visit www.cambridge.org/elt/legalenglish, click on

Research Tasks and choose Task 3.
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Language Focus

1 Vocabulary: distinguishing meaning Which word in each group is the odd one out?

You may need to consult a dictionary to distinguish the differences in meaning.

1 asset <dividend equity share

2 irrespective of  regardless of  conversely  despite
3 discretionary  mandatory  obligatory  compulsory
4 entail suggest involve imply

5 consequently  therefor  therefore  accordingly

6 relinquish cede  waive  postpone

Use of prepositions Complete the sentences below using the prepositions in the
hox. The sentences are taken from texts in this unit.

by  for  from in into of on through to under  with

24494 the issuance of shares.

1 Initially, company capitalisation takes place

2 A company may authorise capital in excess ... the mandatory minimum
share capital but refrain ... issuing all of it until a later date — or at all.

3 Inreturn _________ the privilege of limited liability ............... law, shareholders’
powers are generally restricted.

4 Someone with ownership rights ... a company can express their
disappointment . the company’s performance by either getting rid of

their shares or in some way expressing their concern,
5 With the Anglo-Saxon one-tier board, managing executives are also represented
. the board, and all directors, executives as well as non-executives, are

appointed ... the controlling shareholders and must answer ... .. the
annual meeting.
6 The shares shall be divided ................. preferred, to consist of 5,000 shares

having a par value, and common, to consist of 20,000 shares without par value.

Adjective formation Add the prefixes in-, ir, il ab- or un-to each of these words to
form its opposite.

dependent independent
likely

respective

legal

normal

limited

restricted

direct

formal

10 comparable

WSO s WONR
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[41]

Word formation and meaning The noun forms of the verbs in the table appear in
Readings 1-3. First match the verbs (1-9) with their definitions below (a—i). Then
complete the table with the abstract noun form. Consult a dictionary if necessary.

Vﬂ‘b

1 issue

2 pre-empt

3 refuse

4 consolidate
5 divide

6 resolve
7 diversify
8 amend

9 rely (on)

to become more varied or different

to change the words of a text, typically a law or a legal document

to make a decision formally

to combine several things, especially businesses, so that they become more
effective

to produce or provide something official

to do or say something before someone so that you make their words or actions
unnecessary or ineffective

to separate into parts or groups

to need a particular thing or the help and support of someone or something in
order to continue, to work correctly or to succeed

i to say that you will not do or accept something

(1] a0 oo
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Understanding legalese Summarise the following text in one sentence.

Please accept without obligation, express or implied, these best wishes for an
enviranmentally safe, socially responsible, low-stress, non-addictive and gender-
neutral celebration of the winter solstice holiday as practised within the most
enjoyable traditions of the religious persuasion of your choice (but with respect for
the religious or secular persuasions and/or traditions of others, or for their choice
not to practise religious or secular traditions at all) and further for a fiscally
successful, personally fulfilling and medically uncomplicated onset of the generally
accepted calendar year (including, but not limited to, the Christian calendar, but not
without due respect for the calendars of choice of other cultures). The preceding
wishes are extended without regard to the race, creed, age, physical ability,
religious faith or lack thereof, choice of computer platform or sexual preference of
the wishee(s).



Company law: fundamental

/ changes in a company

48 |

This text provides an overview of the area of company law

dealing with the changes made

to a company that generally require the involvement of lawyers.

1 Before you read the text, match these key terms (1-7), which all refer to types

of changes in company structure, with their definitions (a—g). If necessary,
consult the glossary.

constitutional amendment
consolidation

acquisition of controlling shares
voluntary liquidation

merger

sale of substantially all assets
compulsory winding-up

SN ook N

-4

the liquidation of a company after a petition to the court, usually by a
creditor

the combining of two companies to form an entirely new company
liquidation proceedings that are supported by a company's shareholders
a change in a company’s name, capital or objects

the purchase of shares owned by shareholders who have a controlling
interest

the acquisition of one company by another, resulting in the survival of one of
them and dissolution of the other

g a form of acquisition whereby all or almost all assets and liabilities of a
company are sold

[ T~ T I -

-

At some point in the life of a company, the owners may wish to make fundamental changes to
the company. Some of these changes may merely be basically administrative, such as changing
the company's name. Other changes may entail alteration of the company’s structure. These
changes sometimes place the rights of creditors and minority shareholders at risk and are thus
subject to special statutory regulation. The main examples of the types of alterations which fall
into this group are constitutional amendments, mergers, consolidations, sale of substantially all
assets, acquisition of controlling shares and liquidation.

The most common constitutional alterations in & company include alteration of the company’s
name, capital or objects. According to English law, a change of name can be made by special
resolution in a general meeting, or all the members must sign a written resolution that the
name of the company be changed to the new name. A signed copy of the resolution containing
the new name must then be submitted to the Registrar of Companies. If the submission is in
order, Companies House will issue a Certificate of Incorporation on Change of Name.

A company may alter its capital structure, provided that the articles of association grant such
power. Such an alteration might entail such things as an increase in share capital, a



consolidation or division of shares, a subdivision of shares or a cancellation of shares.
A company may only reduce its share capital following court confirmation. A company may alter

its objects clause by special resolution. However, the court may at its discretion set aside such a

resolution upon application by a small group of minority shareholders.

A merger takes place when one company is absorbed into another company. Where company X is

merged into company Y, company Y is the acquiring company and survives, while company X is
the acquired company and disappears. In a consolidation, both company X and company Y
disappear and a new company Z is formed.

A company may also gain control of another company by purchasing substantially all of the other
company’s assets. At common law, a sale of this kind normally required unanimous shareholder
approval. However, today such sales may take place upon approval by some majority of the
shareholders. Acquisition of shares is another method of gaining control of another company.
This is achieved by purchasing all or the controlling portion of outstanding shares in a company.
Many times this is achieved through a takeover bid!, whereby company Y (the acquiring company
or acquirer) makes a public invitation to shareholders of company X (the acquired company or
target) to sell their stock, generally at a price above the market price. There can be hostile

takeovers and friendly takeovers. In the former, the takeover is opposed by the target company's

management, while in the latter the action is supported by management. Various regulations
apply largely to protect the target company shareholders.

Finally, winding-up or liquidation of a company is the process by which the life of a company is
brought to an end. Compulsory winding-up is ordered by the court when the company is
insolvent. However, a voluntary liquidation® refers o a process which may be instigated by the
members of the company where the company is solvent.

1 (US) tender offer
2 (US) involuntary bankruptcy
# (US) aiso dissolution or winding-up

2 The text contains several pairs of opposing concepts. Find the counterpart of
each of these words.

1 acquiring company

2 hostile takeover

3 acquirer

4 compulsory winding-up
5 solvent

3 Work in pairs. Making use of the prepositions introduced in the previous unit
(as opposed to, unlike, in contrast to), take turns contrasting the pairs of
opposing concepts listed in Exercise 2.

EXAMPLES: In contrast tO oy Acqulring _"-r-'.f_._'u-_:. which 1s a ¢ DMPpANY that
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yer's involvement in the mergers and acquisitions of companies often entails

icating with the parties concerned: a lawyer may explain to the owner of a

1pany what procedures have to be completed in the course of an acquisition or inform

changes resulting from a merger will affect them.

xercise, you will hear a lawyer speaking to a group of business

g acquiring another business

Listen to the first part of the presentation and choose the correct answer

to each of these questions.

1

5 «

Which of these is the most likely entry for the talk in the programme?
a Mr A. Crawford of Corporate Restructuring (evening session)

b Mr A. Cranford of Mergers and Acquisitions (evening session)

¢ Mr A. Crawford of Mergers and Acquistions (evening session)

d Mr A. Crawford of Mergers and Acquisitions (morning session)

What is the speaker's aim?

a to provide the business owners with an overview of the law of mergers
and acquisitions

b to persuade the business owners that they should use this opportunity for
their businesses to grow

¢ to inform the business owners what they can expect if they decide to
carry out an acquisition

d to tell the business owners about the process of making their businesses
more attractive as potential targets

Which of the following topics will not be included in the presentation?
a factors involved in deciding on a company to acquire

b staffing issues after an acquisition

¢ evaluating the prospective acquired company

d details of one specific deal the speaker has carried out

- Listen to the second part of the presentation, in which the speaker

discusses legal aspects of acquisitions. Decide whether these statements are
true or false.

1

2

The important legal steps that must be carried out in the course of the
acquisition process can be completed in any sequence.

‘Due diligence’ refers to the process of gathering and analysing financial
information and other relevant information about a business before it is
acquired.

One aspect of due diligence is verifying ownership of intellectual property.
In the course of due diligence, the acquirer should terminate all of the target
company’'s contracts with suppliers.

A warranty is written statement by a party attesting that a fact relevant to
the deal is true.

The target may provide indemnities to protect the acquirer against future
liabilities.



Text analysis: Beginning a presentation

In Listening 1, the lawyer began his presentation by introducing himself and his topic.
Following this, he provided an overview of the points he planned to cover. He also
informed his listeners about general matters related to his presentation, such as whether
there would be a break or if questions were permitted.

The beginning part of any presentation, whether short or long, informal or formal, should
fulfil these functions. Listeners appreciate knowing what awaits them and what they can
expect to hear,

6 + - The following list provides useful phrases for the beginning of a
presentation. Listen to the first part of the presentation again and complete
each of the phrases using no more than three words.

1 Some of you may know me already, butallowme .
My name’s Adrian Crawford.

2 e . Mergers and Acquisitions department of our firm.
3 acquisitions this evening.
B PO v you about
5 Please feelfreeto ... at any time, should you have any
questions.
6 At this point, I'd like to give you a short my
presentation.
7 I'm going to start with a how to ...
8 Thenl'll .. theissue of ...
9 Afterthat, I'll ... the process of ...
10 | thinkwe'll ... ... ashort break at that point.
11 After the break, I'll the legal aspects ...
12 Atthe end, I'll .. a look at ...
13 There'll be time for at the end.

7 Match the phrases from Exercise 6 (1-13) with the function (a—c) they serve.
The first phrase has been done for you.

a introducing the speaker (name, affiliation) 1. ..
b informing about points that will be covered
¢ telling listeners about practical matters related to the presentation

Reading 2: Spin-offs

The text on page 52 is an excerpt from an article about spin-offs, an alteration in the
structure of a company. It appeared on the website of a US firm. The primary purpose of
this text is to provide information for clients. Do you think website articles are an
effective way for clients to get information about complex topics?

8 Read through the text quickly and answer this question.

A subsidiary is a company which is controlled by another through share
ownership. What exactly is a spin-off?

9 Decide which of these phrases (a—d) best expresses the topic of each
paragraph (1-4).

a Advantages of IRS Code Section 355
b Reasons for creating spin-offs
¢ Definition of the term spin-off

d Various types of spin-offs
Unit 4 Company law: fundamental changes in a company
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1 The term ‘'spin-off refers to any distribution by a corporation to its ﬂ
shareholders of one of its two or more businesses. Sometimes the |
spun-off business is transferred first to a newly formed subsidiary ﬂ
corporation. The stock of that subsidiary is then distributed to the :
shareholders of the distributing corporation. Other times, the stock of :
a pre-existing subsidiary is distributed. H

2 Spin-offs can include distributions on a proportional basis li.e. pro
rata), in which the receiving shareholders do not give up any of their
stock in the distributing corporation when they receive the spun-off
stock. Sometimes the distribution only goes to certain shareholders. In
this case, the receiving sharehoiders give up some (or all) of their
stock in the distributing corporation in exchange for the stock of the .
controlled subsidiary. Non-pro-rata spin-offs are sometimes referred to g
as ‘'split-offs. A non-pro-rata spin-off that results in one group of
shareholders holding all the stock of the distributing corporation and a
second group holding all the stock of the former subsidiary
corporation is referred to as a ‘split-up’

3 A spin-off is used to separate two businesses that have become
incompatible. In a case where investors and lenders may want to
provide capital to one but not all business operations, a spin-off can
be a good solution. Spin-offs are also used to separate businesses
where owner-managers have different philosophies. Spin-offs may
furthermore be used by publicly held companies when the stock
market would value the separate parts more highly than combined
operations. The separation of business operations could also lead to a
greater entrepreneurial drive for success.

4 The tax characteristics of a qualifying spin-off under Internal Revenue ;
Code Section 355 make this an attractive tool for solving certain s
corporate challenges. Without Section 355, the distributing JU:
corporation would have o recognize a gain on the stock it distributed '
as if it had sold that stock. In addition, shareholders receiving the i
distribution would be taxed on the shares received, either as a |
dividend or as capital gain. This double tax usually makes spin-offs
extremely expensive. Code Section 355 permits a spin-off to be
accomplished without tax to either the distributing corporation or to
the receiving shareholder. Any gain realized by the shareholder is
deferred until the stock is sold.

10 Read the text again and answer these questions.

1 Under which circumstances would a company typically decide to make a
spin-off?

2 What benefits for the corporation and for the shareholders result from
Internal Revenue Code Section 3557



One of your corporate clients is planning to carry out a spin-off. He has written you the

following email.

266 _ . : =

Dear Mr Daniels

Ms Diaz has told me that you are going to be at the shareholders'
meeting next Wednesday. Would you mind addressing the group
briefly before the meeting starts? | think they would appreciate
some basic information about things like what a spin-off is, why the
spin-off will be done, etc. just so they can understand the rationale
behind it better. Of course, it's very important that they realise that
the spin-off will not affect them negatively. | think 10-15 minutes
will be enough for this, and then you and | could field their
questions and try to clear up any misunderstandings.

Please let me know what you think.
Best wishes

Adam Tyler

1.1 Using the presentation in Listening 1 as a model and the information from
Reading 2, prepare the beginning of such a presentation.

12 Take turns presenting your beginning to a partner. Check that your partner has:

introduced him/herself
informed you about what points will be covered
mentioned any practical matters (questions, timing, etc.)

Lawyers play an important role in the processes involved in altering the structure of a
company. For example, they review the documents connected with such changes to

ensure that all the relevant statufes have been complied with.

Checklists are useful tools for making sure that the proper procedures have been followed
and the necessary documents drawn up. Once an issue has been addressed, a lawyer will
tick the box to confirm that he has considered the particular matter listed. You will hear
two lawyers discussing such a checklist. A more experienced lawyer quides his younger
colleaque through the list of actions to be taken and documents to be filed.

13 # - Listen to the dialogue and answer these guestions.

1 What kind of change are they discussing?
2 What two meetings need to be held?
3 How many documents need to be filed at Companies House?

Unit 4 Company law: fundamental changes in a company



14 # - Listen again and complete the missing items (1-10) in the left-hand
column of the checklist, using up to three words for each space.

Checklist on increasing a company’s share capital

Matter considered

® Check the memorandum of association to identify the company’s
L P, . See also authority to increase capital under
Articles. Consider whether creation of new shares will involve
variation of class rights. If so, appropriate consents may be
required.

® Has the company issued all its share capital?

T of increase of share capital.

0 CHIvENE BY oo at reasonable notice: Normal
procedure or consider using written resolution procedure.

® Ensure a quorum of 4) _ is present at the board
meeting.
® Directors haveto8) . ... .. that they will put the

increase of share capital to vote at an extraordinary general
meeting (EGM).

® Convene an EGM by notice or use written resolution procedure.

® If written resolution procedure is not used, notice to shareholders
must state:

date

time

place

proxy

ordinary resolution

consentto®) ...

- an o

® Ensurethe 7) ... presides at the EGM and that a
quorum of shareholders is present.

® Pass the ordinary resolution by 8) ... on a show of
hands or by poll.

® Draw up board and EGM minutes.

® Lodge at Companies House 9) days:
a ordinary resolution;
b notice of increase of 10) (Form 123):
¢ amended memorandum and (if necessary) articles of
association.




When explaining how a procedure is carried out, the order of the steps to be
taken can be indicated using sequencing words. Look at the following
examples from the listening text:

Well, the first thing you have to do is check the memorandum of

association ...

Then you have to find out whether they've issued all their share capital
already or not.

The next step would be to determine the amount of increase of share capital.
But before the EGM can take place, the shareholders have to be informed by
notice about the EGM.

Finally, within 15 days, the following documents have to be filed at
Companies House ...

Here are some more sequencing words:

After that, Afterward(s), At this point, Following this, Once you have done that,
Subsequently

Another feature of such an explanation is the use of words and expressions
indicating necessity, such as to have to, must, to be required and to be
necessary:

The first thing you have to do is ...

Tell your client that they have to call a board meeting ...

This notice must state the following things ...

The chairperson is required to preside at the EGM, and it’s necessary that a
quorum is present.

Minutes of the two meetings ... have to be drawn up.

15 Think about a complicated legal procedure you have to deal with in the course
of your work or which you have studied. Make a checklist to identify what you
have to do to complete this procedure. Explain the procedure carefully to your
partner. He/She should make notes. When you have finished, ask your partner
to repeat back to you the stages of the procedure.
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1en fundamental changes are made to a company, meetings of the directors and/or
When fundamental chang i pany 3 of the d 1
shareholders must be convened so that the proposed changes can be voted on. The
official record of the proceedings of such a meeting is called the minutes

16 Discuss these questions.

1 Who writes the minutes of a meeting?
2 When would a lawyer have to read such a text?

17 The text on page 56 is the minutes of a meeting held by board members of a
small company. Read through the minutes quickly. Why was the board meeting
called? Why was the EGM called?



Longfellow Ltd

Minutes of a meeting of the Board of Directors held at Company premises,
Langdon Building, Sherwood Road, Manchester

On: 10 September, 2005, at 3 p.m.
Present:  Debra Smith (Chairperson)
Anna Bean (Director)

Claire Thurman (Secretary)

1 The Chairperson confirmed that notice of the meeting had been given to all the Directors of the
Company and that a quorum of the Board of Directors was present at the meeting.

2 Applications were presented to the meeting from Debra Smith, Anna Bean and Allison Sharp for the
allotment of 10,000, 20,000 and 20,000 shares respectively by the Company, and it was resolved
that their applications be approved subject fo the approval of the extraordinary general meeting.

3 It was noted that Debra Smith and Anna Bean had declared their interests in the shares pursuant to
s317 Companies Act 1985.

4 The Chairperson reported that it was proposed to increase the authorised share capital of the
Company by 50,000.

5 The Chairperson reported that the directors required authority to allot shares, as there was no
power in the Company’s articles of association,

6 The Chairperson also informed the members that the Company would need to disapply s89
Companies Act 1985 in relation to pre-emption rights.

7 There was presented to the meeting a notice of an extraordinary general meeting at which
resolutions would be proposed to implement the above proposals to increase the Company’s share
capital; to authorise directors to allot the new shares: and to disapply the requirements of sB9
Companies Act 1985. It was resolved that the notice be approved, that the Secretary be instructed
to send it to all the members and the auditors of the Company, and, subject to all the members
agreeing to short notice, that the meeting be held immediately.

8 The meeting was adjoumed to enable the exiraordinary general meeting to be held.

9 The meeting resumed at 8 p.m. and the Chairperson reported that the resolutions set out in the
notice of an EGM had been duly passed.

10 It was resolved that the application by Debra Smith, Anna Bean and Allison Sharp for 10,000,
20,000 and 20,000 shares respectively be accepted and that the capital of the Company be
allotted to the applicants on the terms of the application.

11 The Secretary was instructed to enter the names of the applicants in the register of members of the
Company as the holders of the shares allotted.

12 The Secretary was instructed to prepare share certificates in respect of the shares allotted and to
arrange for the common seal to be affixed to them and to deliver the share certificates to the
applicants.

13 The Secretary was instructed to prepare and file with the Registrar of Companies: Form 88(2)
(retum of allotments) in respect of the allotment just made; Form 123 (increase of capital), and
the special and ordinary resolutions in connection with raising capital for the Company.

14 There being no further business, the meeting was closed,
Chairperson



18 Read the minutes again and answer these questions.

1 Which resolutions were passed at the meeting?
2 What steps must be undertaken by the Secretary subsequent to the meeting?

19 As a record of what occurred at a meeting, the minutes include an account of
what the participants said. Verbs referring to speech acts, such as to state or
to propose, are commonly used. Which verbs of this kind can be found in the
minutes?

.....

Language use 2: Collocations

20 The minutes on page 56 contain examples of verbs that often appear together
with the nouns meeting and resolution. Find and underline them.

21 Complete the table below to show which of the verbs in the box can be used
with meeting and resolution. You may need to consult a dictionary.

adopt arrange attend authorise call cancel convene
draft endorse introduce oppose pass preside at
schedule summaon table

meeting resolution
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The letter on page 58 has been written by an American lawyer in response to a query
concerning the rights of a shareholder.

22 Read the letter and discuss these questions.

1 What kind of letter is it?
2 What exactly is the query it responds to?

23 Read the letter again and decide whether these statements are true or false.

1 The shareholder seeks to set aside the transaction on the grounds that he
was not able to vote at the shareholders meeting.

2 The lawyer states that in a true merger, the statutes do not provide appraisal
rights to the shareholder.

3 The lawyer points out that looking at the substance rather than the form of
the transaction might appear at first to help the shareholder’s case.

4 The lawyer believes that it is likely that the courts in the jurisdiction in
question will decide along the lines of Heil v. Star Chemical.

Unit 4 Company law: fundamental changes in a company



Re: Shareholder Rights in Stock for Assets Transaction

Dear Mr. Fitzwilliam

You have requested advice regarding your rights as stockholder in Alca Corporation (the *Targel
Corporation”) which entered into a stock-for-assets agreement with Losal Corporation (the “Purchasing
Corporation”).

The advice and statements sel forth below are based on the facts you presented to me in our telephone
conference of January 27. This advice should be viewed in light thereof and remains subject to future
discovery and research.

The facts are as follows: you are a stockholder in the Target Corporation. On or about October 1 last year,
the Target Corporation and the Purchasing Corporation entered into a Reorganization Agreement by which
the Target Corporation agreed (o sell all its assets to the Purchasing Corporation in consideration for
550,000 shares of the Purchasing Corporation’s stock. The Target Corporation called a stockholders’
meeling to approve the Reorganization Agreement and the voluntary dissolution of the Targel Corporation
upon distribution of the shares to the Target Corporation’s stockholders, As I understand it, the
stockholders meeting approved the plan, 70% of all stockholders voting. You did not vote at the meeling.
Your query to me is whether it is possible to set aside the transaction based on vour rights as a stockholder.

Generally, a stockholder’s rights in a merger situation are Iwolold. First, the stockholder has the right 1o
approve or disapprove the agreement. Second, the stockholder holds an appraisal right, which means that
he is entitled to have an independent appraiser determine whal his shares are worth. The aforesaid
provides the stockholder with assurance that the Purchasing Corporation is not getting a discount on the
shares. As I understand it. you were nol afforded any appraisal rights.

The difficulty in the instant case is thal the transaction is not a “true™ merger but rather a sale of assels in
exchange for shares. In the laller case, strictly speaking, the slalules do not provide the shareholder
appraisal rights. However, il might be argued that. due 1o the facl thal the transaction at issue achieved the
same results as a merger, the court should look at the substance of the transaction rather than its form in
order 1o protect vour rights as a shareholder. /n essence, the argument is thal a “de facto”™ merger has taken
place and that you should be entitled to the same rights as if a “true” merger had taken place. IT the court
finds in your favor, the transaction could then be set aside as being in violation of the applicable statutes.

Although I consider the argument above Lo be persuasive, | doubt whether the courts of this jurisdiction will
aceept it. The docetrine of de facto merger is widely accepled in many other jurisdictions for the reasons |
have sel forth above. However, in this jurisdiction, the courts have been hesitant to take a position. In
addition, in one particular case, Heil v. Star Chemieal, the court, although not addressing exactly the same
situation as in this case, referved Lo the fact that the provisions governing merger and the sale of all the
assets in a corporation arve separate and should be treated as such. The mere fact that they overlap does not
change the legislative intent.

In summary, you have an argument, but in my opinion your chances are slim. It will most likely take an
appeal to win, as 1 suspect the trial court will not stray from the reasoning established in the Heil case.
Hence, as your attorney. | would suggest that you take a look at your options from a financial perspective
and make a determination as to whether it is worth it.

As always, I remain at your disposal should you wish to discuss your options. I look forward lo hearing
from you and answering any further questions you may have.

Yours truly
Mark Sanders



24 Match these words and phrases from the letter (1-5) with their synonyms (a—e).
The words are in italics in the letter.

1 instant a basically
2 in essence b simple

3 persuasive ¢ reluctant
4 hesitant d convincing
5 mere e present

25 According to the letter of advice on page 58, there is a good reason why a court
might rule in favour of the shareholder, but also a good reason why it would not.
Discuss these reasons with a partner and decide how you would advise your
client in this situation.
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closing letters and emails

2

Referring to previous contact Closing, offering further assistance

With reference to your letter of 15 February ... Please contact me again if | can help in any way.
In response to your query concerning ... Should you have any further questions, do not
Further to our (telephone) conversation of ... hesitate to contact me.

Thank you for your email of 15 February. Referring to future contact

Stating the reason for writing I look forward to your reply / to meeting you / to
| am writing to inform you that ... hearing from you.

26 The letter of advice on page 58 has been written in response to a query.

1 How does the lawyer make reference to this query?

2 How is the previous conversation between lawyer and client referred to?

3 At the end of the letter, which sentences are used to indicate willingness to
provide further help and to invite further contact?

27 As the associate for corporate counsel to Longfellow Ltd, you have received an
sarii| email from a shareholder requesting information about what happened at the
»p-288] hoard meeting and the EGM documented in the minutes in Reading 3 on page

56. Respond to the request of the shareholder. In your email, you should:
_ refer to the email sent by the shareholder;
. state the reason for writing;
explain the circumstances under which the meetings were held;
summarise the content of the resolutions passed;

offer to provide further assistance if necessary.
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To improve your web-based research skills, visit www.cambridge.org/elt/legalenglish, click on
Research Tasks and choose Task 4. |

Unit 4 Company law: fundamental changes in a company 59



Language Focus

1 Vocabulary: distinguishing meaning Which word in each group is the odd one out?
You may need to consult a dictionary to distinguish the differences in meaning.

1 pause suspend - ¢ance| adjourn
2 according to  related to  pursuant to
3 exempt liable  freed released

4 convoke call contend convene
5 continue resume  pickup add on
6 said relevant aforementioned

aforesaid

in conformity with

2 Vocabulary: definitions Match these words and expressions in italics (1-8) with
their definitions (a=h). They are all taken from the Reading sections in this unit,

1 prorata distribution ——

2 under Internal Revenue Code Section 355

3 prior to distribution

4 become a party to a transaction
5 no consideration is paid

6 de facto merger

7 applicable statutes

8 provisions governing merger

T 0 20T D

befare

enter into
determining
according to
actual
relevant

payment
proportional

3 Word formation Complete this table by filling in the correct verb or noun form.
Underline the stressed syllable in each word that has more than one syllable.

distribution

distribute, distribute

merger
- regulation
submit ]
] approval
| consolidate -
acquire -
' liquidation
cancel - R
- - alteration



4 Language use: verbs plus prepositions Complete the sentences below using the

correct forms of the verb and preposition combinations in the box.

! comply with dispose of  enter into ledge-at preside at

1 The resolution must be 24454 4% “ Companies House within 15 days.
2 According to the statutes, the chalrpersonimust: o oo e gy the EGM.
3 The EGM authorised the Board of Directors to repurchase and
. not more than 50,000 shares in the Company.
4 AII of the requlrements of the Companies Acts 1985 and 1989 in respect of
reduction of capital have been -
5 The two corporations announced that they have ______________________________________________ a definitive
merger agreement.

Language use: fixed phrases Match a word from each column to form three-word
collocations as they appear in the unit.

EXAMPLE: convene shareholders meeting

€onvene ordinary capital
reduce proper meecting
pass share procedures
follow shareholders’ resolution

Vocabulary: word formation Complete this text using the noun form of each of the
verbs in parentheses.

It is not uncommon for a company, or a group of companles to undergo changes in
corporate structure. The change may be due to the 1) “2550YEN (to take over) by
one company of another, the transfer of a whole or part of a company’'s

2) ... (toundertake) to a new company, the 3) ... (to merge) of two
or more companies into a new company, or a split of one company into two or more
companies. These corporate 4) ................. (to transform) are termed 'S) .. ...
(to reconstruct) and amalgamations’. The terms are not actually defined in the
Companies Act, but descriptions have been by case law. A reconstruction is a

transfer by a company of its assets to a new company, or an 6) ... (to alter)
to the capital structure of a company or a group of companies. AN 7) ... (to
amalgamate) is the 8) .............. (fo unite) of two or more companies under

common control,

Vocabulary: antonyms Match these words (1-8) with their opposites (a-h).

1 compulsory a formation
2 asset b division

3 hostile ¢ pre-existing
4 oppose d approve

5 purchase e voluntary
6 consolidation f liability

7 newly formed g sale

8 dissolution h friendly
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Case Study 1
Company law

The facts of the case

Your law firm has asked you to review the following company law case and the relevant
documents in preparation for a meeting with the other party's lawyer.

Read this description of the facts of the case. What is the legal issue here?

The Greenview Company, a public company incorporated under the laws of the country of Westland,
owned a golf course. Some land adjoining the golf course became available for sale, and one director of
the corporation informed the board of this availability. If Greenview bought the adjoining land and sold
it together with the golf course. this would greatly increase the value of the golf course. In fact, on
several occasions, the directors and stockholders had discussed the pessibility of acquiring more land
next to the golf course. Although the board and the stockholders expressed an interest in buying this
land, it again did not take any immediate steps to purchase it. A few months later, two other directors of
Greenview (not including the one who had infermed the company that the land was for sale) decided to
buy the land in their individual capacities. A few years later, the golf course and the adjoining land were
sold as a package to outside investors for a high price. A large share of the profit went to the two
directors because of their ownership of the adjoining land.

Now a group of disgruntled minoerity shareholders wishes to bring an action against the two directors
for a breach of their duty of loyalty to the company through the theft of a corporate opportunity.

Task 1: Speaking

Divide into two different groups, with one group representing the shareholders and
the other representing the directors being sued.

1 Prepare for negotiations with the other party, referring to the relevant legal

documents on the opposite page. You should:

. identify the legal issues of the case and determine arguments for your side;

. list the strengths and weaknesses of your side of the case;

_ decide which parts of the relevant legal documents most strongly support
your case and can be used to argue against the other party’s case;

. make notes for the negotiation: What are your goals? What are you willing to
give? What are you not willing to give?

2 Pair up with a representative of the other party and negotiate a settlement.

3 Report the results of your negotiations to the class.
Task 2: Writing

Write a letter of advice to one of the parties (your choice), in which you outline the
legal issues raised by the case, refer to relevant statutes and provide your opinion
as to the likely outcome of the case.
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Text 1: excerpt from Section 202 of the Westland Corporations Act

202
(1) Every director and officer of a corporation in exercising their powers and discharging their duties shall
(a) act honestly and in good faith with a view to the best interests of the corporation; and

(b) exercise the care, diligence and skill that a reasonably prudent person would exercise in comparable
circumstances.

Text 2: Westland Principles of Corporate Law, Section 5.05, Part 3

The Westland Principles of Corporate Law, published by the Westland Law Institute,
is used as a guideline for the interpretation of corporate law in Westland. Part 3 of
Section 5.05 deals with the duty of loyalty owed by a director to his company.

5.05 A director shall act in the best interests of the corporation. This includes the duty of loyalty and the

duty of care.

(3) The duty of loyalty includes not taking advantage of a corporate opportunity. A corporate

opportunity is a business opportunity that:

(a) a director or senior officer becomes aware of in his or her corporate capacity:

(b) a director or senior executive should know the outside party is offering to the corporation;

(¢) a director or senior executive, who became aware of it through the use of corporate
information. should know the corporation would be interested in;

(d) a director or senior executive knows is closely related to the corporation's current or

expected business.

Text 3: excerpt from a textbook on corporate law

Section 16.2 Corporate opportunity

The doctrine of corporate opportunity requires a
corporate director to further the interests of the
carporation and give to it the benefit of his
uncorrupted business judgment. He may not take a
secret profit in connection with the corporate
transactions, compete unfairly with the corporation or
take personally profitable business opportunities
which belong to the corporation.

The basic test is a two-part test. The first part requires
a determination of whether the opportunity falls
within the line of business of the corporation; if thisis
so, then the second part examines the circumstances
under which the director is nonetheless permitted to
exploit the opportunity.

The 'line of business’ test compares the closeness of
the opportunity to the areas of business in which the
corporation is engaged. Other factors may be relevant

to this consideration, such as (i) whether the director
became aware of the relevant opportunity as a result
of his or her position, (ii) whether the director utilised
property belonging to the company to take advantage
of the opportunity, (iii) whether previous discussions
were held regarding the opportunity within the
corporation, and (iv) whether the opportunity was
presented to the director as an agent of the
corporation.

The second part of the test allows for a justification to
relieve liability from an affirmative answer to the first
part of the test. In this part, courts examine whether
the director had a persuasive reason to take
advantage of something which was in the company's
line of business. Some examples of situations that
courts have considered to be fair are that the
corporation is incapable of taking advantage of the
opportunity

Case Study 1: Company law
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Contracts: contract

¥ formation
4 formatio

This text gives an overview of some of the most important concepts and terminology

related to what constitutes a legal contract and when it is enforceable

1 Read through the text quickly. Then match these questions (a—e) with the
paragraphs that answer them (1-5).

a What form can an enforceable contract take?

b When do third parties possess enforceable rights in a contract?

¢ Upon which grounds related to the formation of a contract may its validity be
attacked?

d What are the elements of an enforceable contract?

e What are the essential terms of a contract?

1 Under the common law?, a promise becomes an enforceable contract when there is an offer by
one party (offeror) that is accepted by the other party (offeree) with the exchange of legally
sufficient consideration (a gift or donation does not generally count as consideration): hence
the equation learned by law students: offer + acceptance + consideration = contract. The law
regards a counter offer as a rejection of the offer. Therefore, a counter offer does not serve to
form a contract unless, of course, the counter offer is accepted by the original offeror.

2 For a promise to become an enforceable contract, the parties must also agree on the
essential terms of the contract, such as price and subject matter. Nevertheless, courts will
enforce a vague or indefinite contract under certain circumstances, such as when the conduct
of the parties, as opposed to the written instrument, manifests sufficient certainty as to the
terms of the agreement.

3 An enforceable agreement may be manifested in either written or oral words (an express
contract) or by conduct or some combination of conduct and words (an implied contract).
There are exceptions to this general rule. For example, the Statute of Frauds requires that all
contracts involving the sale of real property be in writing.

4 In a contractual dispute, certain defences to the formation of a contract may permit a party to
escape his/her obligations under the contract. For example, illegality of the subject matter,
fraud in the inducement, duress and the lack of legal capacity to contract all enable a party
to attack the validity of a contract.

5 In some cases, individuals/companies who are not a party to a particular contract may
nevertheless have enforceable rights under the contract. For example, contracts made for the
benefit of a third party (third-party beneficiary contracts) may be enforceable by the third
party. An original party to a contract may also subsequently transfer his rights/duties under
the contract to a third party by way of an assignment of rights or delegation of duties. This
third party is called the assignee in an assignment of rights and the delegate in a delegation
of duties. (See Unit 7 for a more detailed look at assignment and third-party rights.)

Lt should be noted that, in the United States, contracts for the sale of goods are governed by the Uniform
Commercial Code (UCC) and in the United Kingdom by the Sale of Goods Act, and therefore the above
commeon law contractual principles may have been supplemented or replaced by these statutory provisions.



2 Match these defences (1-4) with their definitions (a—d).

1 illegality of the subject matter
2 fraud in the inducement
3 duress
4 lack of legal capacity
a when one party does not have the ability to enter into a legal contract,
i.e. is not of legal age, is insane or is a convict or enemy alien
b when one party induces another into entering into a contract by use or threat
of force, violence, economic pressure or other similar means
¢ when either the subject matter (e.g. the sale of illegal drugs) or the
consideration of a contract is illegal
d when one party is intentionally misled about the terms, quality or other aspect
of the contractual relationship that leads the party to enter into the transaction
Lawyers are usually involved at the formation stage of a contract, which includes
advising, drafting and negotiating. Drafting is commonly carried out with the help of
contract templates or forms. Nevertheless, legal counsel must advise on the inclusion or
omissian of clauses and their wording. To do this, familiarity with common clause types
and the language typically used in them is necessary.

2 Match these types of contract clauses (1-10) with their definitions (a—j).

1 Acceleration

2 Assignment

Confidentiality

4 Consideration

5 Force Majeure

6 Liquidated Damages

7 Entire Agreement?

8 Severability

w0

Termination

10 Payment of Costs

clause stating that the written terms of an agreement may not be
varied by prior or oral agreements because all such agreements have
been consolidated into the written document

clause designed to protect against failures to perform contractual
obligations caused by unavoidable events beyond the party’'s control,
such as natural disasters or wars

clause outlining when and under which circumstances the contract
may be terminated

clause concerning the treating of information as private and not for
distribution beyond specifically identified individuals or organisations,
nor used other than for specifically identified purposes

clause in a contract requiring the obligor to pay all or a part of a payable
amount sooner than as agreed upon the occurrence of some event or
circumstance stated in the contract, usually failure to make payment
clause setting out which party is responsible for payment of costs
related to preparation of the agreement and ancillary documents
clause expressing the cause, motive, price or impelling motive which
induces one party to enter into an agreement

clause referring to an amount predetermined by the parties as the
total amount of compensation a non-breaching party should receive if
the other party breaches a part of the contract

clause prohibiting or permitting assignment under certain conditions
clause providing that, in the event that one or more provisions of the
agreement are declared unenforceable, the balance of the agreement
remains in force

2(US) also Merger (The term Parol Evidence is used in both the UK and the USA.)

Unit 5 Contracts: contract formation
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4 Add the name of each clause type (or its nearest equivalent) in your language

to the list in Exercise 3.

Identify the type of clause listed in Exercise 3 exemplified by each of these
clauses.

1 The seller’s liability for damages shall in no case exceed the purchase price of
the particular quantity delivered with respect of which damages are claimed.

2 Whenever, within the sole judgment of Seller, the credit standing of Buyer
shall become impaired, Seller shall have the right to demand that the
remaining portion of the contract be fully performed within ten (10) days.

3 Neither party shall be liable in damages or have the right to terminate this
Agreement for any delay or default in performing hereunder if such delay or
default is caused by conditions beyond its control including, but not limited
to, acts of God, government restrictions (including the denial or cancellation
of any export or other necessary licence), wars, insurrections and/or any
other cause beyond the reasonable control of the party whose performance
is affected.

4 This Agreement may not be assigned without the prior written consent of the
other party, except that Buyer may assign the Agreement to a subsidiary or
related corporation so long as the owners of at least seventy-five per cent
(75%) of the stock of such corporation are either Buyer or the shareholders
of Buyer.

5 In the event Operator defaults in the performance of any covenant or
agreement made hereunder, as to payments of amounts due hereunder or
otherwise, and such defaults are not remedied to the Supplier's satisfaction
within ten (10) days after notice of such defaults, the Supplier may
thereupon terminate this agreement and all rights hereunder of the Operator
but such termination shall not affect the obligations of the Operator to take
action or abstain from taking action after termination hereof, in accordance
with this agreement.

6 This Agreement, including the Schedules and Exhibits attached hereto,
constitutes and contains the entire agreement of the parties with respect of
the subject matter hereof and collectively supersedes any and all prior
negotiations, correspondence, understandings and agreements between the
parties respecting the subject matter hereof. No party is relying on or shall
be deemed to have made any representations or promises not expressly set
forth or referred to in this Agreement.

In your own words, explain the following words and expressions in italics from
the clauses in Exercise 5.

1 liability for damages (clause 1)

2 within the sole judgment of Seller (clause 2)

3 delay or default (clause 3)

4 prior written consent (clause 4)

5 In the event Operator defaults in the performance ... (clause 5)
6 abstain from taking action (clause 5)

7 Schedules and Exhibits (clause 6)

8 deemed (clause 6)



Reading 2: A covenant

The text on this page and the next is an example of the previously mentioned type of
document known as a contract form, which is often used by lawyers at the formation
stage of a contract.

7 Briefly scan the agreement and answer these questions.

1 What kind of agreement is it?
2 Why does the text have gaps in it?

8 Read the text more carefully. What types of clauses are 2b, 3, 5 and 6?

NON-COMPETITION AGREEMENT OF SHAREHOLDER OF SELLER IN
CONNECTION WITH SALE OF ASSETS

COVENANT NOT TO COMPETE

This COVENANT NOT TO COMPETE (this “Covenant”), dated as of

entered into by and between (“Shareholder") and ,a

corporation ("Purchaser”), with reference to the following facts:

A ; corporation (“Seller”), and Purchaser are parties to that certain Asset
Purchase Agreement, dated as of , 20__ (as amended, supplemented or otherwise
modified from time to time, the “Purchase Agreement”), pursuant to which Purchaser agreed to
purchase from Seller, and Seller agreed to sell to Purchaser, certain assets of the

20__, is made and

business owned and operated by Seller located at (“the Business"). Unless otherwise
noted, capitalized terms used herein shall have the meanings ascribed to them in the Purchase
Agreement.

B Shareholder owns all of the issued and outstanding capital stock of Seller.

€ Shareholder, during the course of ownership and operation of the Business, has acquired numerous
business contacts among the public, finandal institutions and industry employees.

D Purchaser shall expend a considerable amount of time, money, and credit with respect to the
purchase and operation of the Business.

E Purchaser does not desire to expend such time, money, and credit and then subsequently compete
with Shareholder in the business of .

F Itis a condition precedent to the closing of the transactions contemplated by the Purchase Agreement
("the Closing”), that Shareholder execute and deliver this Covenant and that Purchaser pay
Shareholder certain amounts at Closing, all as more fully described below.

THEREFORE, in consideration of the foregoing and for other good and valuable consideration, the receipt

and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

1 For a period of years from the date hereof, Shareholder shall not have any controlling
ownership interest (of record or beneficial) in, or have any interest as a director, principal executive
officer, key employee, agent or consultant in, any firm, corporation, partnership, proprietorship, or other
business that engages in any of the following activities within a mile radius of the
Business's current location [describe].

2 Additionally, Shareholder shall:

a not refer prospective purchasers or lessees of in , other than the
Business; and

b subject to any obligation to comply with any law, rule, or regulation of any govemental authority
or other legal process to make information available to the person entitied thereto, keep
confidential and shall not use or permit his attomeys, accountants, or representatives to use, in any
manner other than for the purpose of evaluating the transactions contemplated by the Purchase
Agreement, any confidential information of Purchaser which Shareholder acquired in the course of
the negotiation of the transactions contemplated by the Purchase Agreement. cont/
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3 As consideration for the agreements of Shareholder set forth in Sections 1 and 2 above, Purchaser

shall, at the Closing, deliver to Shareholder $ by wire transfer of immediately available

funds in such amount to a bank account designated by Shareholder.

The term of this Agreement shall be months, commencing on the date hereof.

In the event that any provision or any part of any provision of this Agreement shall be void or

unenforceable for any reason whatsoever, then such provision shall be stricken and of no force and

effect. However, unless such stricken provision goes to the essence of the consideration bargained for

by a party, the remaining provisions of this agreement shall continue in full force and effect, and to the:

extent required, shall be modified to preserve their validity.

6 In the event of any litigation or legal proceedings between the parties hereto, the non-prevailing party
shall pay the expenses, induding reasonable attomeys' fees and court costs, of the prevailing party in
connection therewith.

Agreed to as of this - day of , 20

LS

Shareholder
"PURCHASER"

By
Its

9 Find the verbs, italicised in the text, which match these definitions (1-7).

1 to follow

2 will be taken out
3 given to

4 beginning

5 has bought

6 envisaged in

7 will spend

Speaking 1: Paraphrasing clauses

To paraphrase means to express something in your own words. The following
phrases may help you to paraphrase:

This clause deals with ... and says that ...

According to this clause, the parties agree to ...

This clause regulates ... It simply says that ...

This is about what happens when ... In such a case, ...
Here it says ... , which means that ...

This part basically just says that ...

10 Working with a partner, take turns paraphrasing the contents of each of the
clauses (1-6) in the agreement on pages 67-68. Explain the contents of the
clauses as if you were speaking to a client with little knowledge of the law.



Listening 1: Negotiating
The contract formation process typically involves negotiating the terms and conditions of

the agreement. Negotiating can be carried out face to face and/or in writing, with the use
of both contract templates, as seen in Reading 2, and term sheets

While a great deal of the negotiating process takes place today via email, face-to-face
negotiating continues to play an important role. Undoubtedly, the ability to negotiate
well in English depends to a large extent on experience. However, negotiating skills can
be improved by learning about how negotiations are generally conducted and which
techniques are employed by good neqotiators

11 <" Listen to the first part of an excerpt from a seminar held at a law firm for
some of the firm's recently hired young lawyers and tick the topics that the
speaker will cover.

preparing for a negotiation

phrases and expressions for negotiators

using agreement templates and term sheets
classic ‘tricks’ used by negotiators

general negotiating techniques

dealing with objections from the other side
different types of agreements usually encountered
recognising a good deal

role-plays

CONDUBWNE
(0 O O O

12 + - Listen to the second part of the seminar and answer these questions.

1 What do you think the speaker means by horse-trading?
2 What does the speaker say about the purpose of a merger clause?

Language use 1: Giving emphasis

An experienced speaker will make use of phrases which highlight the
importance of an idea before it is presented. For example, the speaker in
Listening 1 uses the following phrase to point directly to important
information:

It's important to realise that negotiating with a contract template means that
it's necessary to review the terms and conditions it contains carefully.

This phrase can be emphasised further by the use of such adverbs as
particularly or especially.

It's particularly / especially important to realise that negotiating with a
contract template means ...

A speaker would give these adverbs greater emphasis by making them louder,
longer and higher in pitch.

The beginning of the second part of the listening text contains several other
examples of phrases that can be used to give emphasis to a point, in
speaking as well as in writing.

13 Look at the first two paragraphs of the transcript of the presentation (Part Il)
on page 267 and underline the phrases used for giving emphasis to a point.
Which of them can be made stronger by adding the adverbs mentioned above?

Unit 5 Contracts: contract formation
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A memo is a formal text type used, for example, to outline or clarify a point of law or to
provide a brief opinion on a case. Memos can be external [e.qg. to a client] or internal
(e.g. to another lawyer in the same firm]. In either case, a memo serves to circulate
information that requires the attention of its readers.

14 Match the halves of these sentences explaining the elements of a memo.

1 A heading a refers to any sentences providing background information about
the project in question (such as a reference to an event or to a
previous request for information).

2 The subject line b individual points should be organised in descending order of
importance, i.e. most important ones first, subordinate or
supporting points later.

3 The context c is a clear call to action — an explanation of what should be
done in what way, by whom and by what date.

4 In the main message, d includes the components Date, To, From and Subject.

5 The action close e states the main idea of the memo in less than ten words.

15 ldentify the elements from Exercise 14 in this internal memo.

Memorandum

To: All members of the legal staff of the Mergers &
Acquisitions department

From: John Thornton

Date: 10 February 2006

Subject: In-company seminar on contract negotiations

As part of our in-company training programme focusing on professional
communication skills, we have arranged for the well-known communication trainer
and practising lawyer, Mr Tom Boland, to hold a half~day workshop on the topic of
Successtul Contract Negotiations.

We would like to vite all members of the legal staft in the department to attend
this workshop, which will take place on 27 February, 9-11.30 a.m., Conference
Room 12.

The workshop consists of a theoretical part, followed by practical role-plays offering
an opportunity for negotiating skills training and personal feedback from the trainer.
Thus it 1s imperative that you arrange your schedules so that you can be present for
the entire workshop.

Please let me know by 9 a.m. on Monday, 13 February by email
(j.thornton(@lawfirm.com) whether you can attend.

J. Thornton



16 Having attended the in-company seminar on effective contract negotiations
(Listening 1), you have been asked by your superior to draft a memo for some
of the junior colleagues who were not present at the talk. Your superior is
particularly interested in the points made in connection with the careful use of
contract templates and term sheets. He would like you to write a memo
summarising the three most important points raised by the speaker. You
should include:

. a subject line;
. an introductory statement of the reason for writing;
. a brief discussion of the context or relevant background information;

a short explanation of each of the three points;

_ a concluding remark pointing to the future;

. and an offer to provide further information or assistance as needed.

Include some of the phrases for giving emphasis to points as discussed in
Language use 1. Read the transcript on pages 266-267 again before you
prepare the memo.

Listening 2: Contract negotiation

Lawyers are commonly requested to conduct contract negotiations on behalf of clients,
particularly in matters in which strong negotiating skills are required. In Listening 2, you
will hear Arthur Johansson, a junior lawyer who attended the in-company seminar on
neqotiating techniques, negotiating the terms of an agreement for a client with the other
party's lawyer, Ms Orvatz.

17 4 - Listen to the negotiation. What kind of agreement are they talking about?
Which clauses do they mention?

18 « - Listen again and decide whether these statements are true or false.

1 The clause they are discussing would not allow the franchisee to operate any
kind of restaurant within the prescribed area for a stipulated period of time.

2 The lawyer representing the franchisor argues that the purpose of the clause
is to guard her client's legitimate business interests.

3 The franchisee’s lawyer believes that his client is in a strong position in the
negotiation.

4 The franchisee's lawyer offers to strike the arbitration clause in exchange for
a reduction in the number of years set forth in the non-competition clause.

19 What do you think of the way Arthur Johansson negotiated the agreement?
Did he use any of the techniques presented at the negotiation seminar?

Language use 2: Negotiating expressions

In addition to learning about techniques employed by experienced negotiators, improving
your negotiating ability in English can be achieved by becoming familiar with and using
common phrases.

In one of the initial phases of a negotiation, the bidding phase, the two sides put forth
proposals or suggestions. The phrases in Exercise 20 serve to introduce a proposal or
suggestion, or to respond to such a proposal in a face-to-face negotiating session. [Note
that these phrases would also be suitable for use in informal written communication,
such as an email, between parties with an established and friendly working relationship.]

Unit 5 Contracts: contract formation
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20 «

- Listen to the negotiation in Listening 2 again and tick the expressions you

hear the lawyers use.

1 I'm afraid we can't go along with ... ] 7 Wed like ...

2 I'm afraid that's out of the question. [l 8 What we're looking for is ...

3 Our proposal is to ... ] 9 | think we could live with that.

4 That's certainly a step in the right direction. [] 10 We're not entirely happy with that.
5 We suggest ... [l 11 We'd be happy with that.

6 That would be difficult for us. O

21 Decide whether the phrases in Exercise 20 are used to a) make a proposal,

b

) respond favourably, or ¢) reject a proposal. Which phrase is the most forceful

for rejecting a proposal?

Speaking 2: Negotiating an agreement

22 Role-play this situation with a partner. Use as many of the phrases for

n

egotiating from Exercise 20 as you can.

Student A:  Turn to page 305.
Student B: Turn to page 306.

Reading 3: E-contracts

The text on pages 73-74 appears on the website of an American company whose stated

missic

n is ‘to make legal information more accessible’. The text deals with electronic

contracts, or ‘e-contracts’,

23 What do you know about e-contracts? Are they used often in your jurisdiction?
What other words do you know that begin with e- (meaning electronic)?

24 Read through the text quickly and complete the spaces (1-5) using these
sentences (a—e).

Consumer advocates are concerned because the federal electronic signature
law does not define an electronic signature or stipulate what technologies
can or should be used to create an electronic signature.

b An electronic contract is an agreement created and “signed” in electronic

form.

The law also benefits business-to-business websites who need enforceable
agreements for ordering supplies and services. For all of these companies,
the new law is essential legislation because it helps them conduct business
entirely on the Internet.

Security experts currently favour the cryptographic signature method known
as Public Key Infrastructure (PKI) as the most secure and reliable method of
signing contracts online.

e The notice must also indicate whether your consent applies only to the

particular transaction at hand, or whether the business has to get consent
to use e-documents/signatures for each transaction.

OOo0oao



New law makes e-signatures valid

Contracts created online are now as legal as those on paper

While contract basics generally apply to any contract, regardless of form, there are some new
and emerging rules that apply specifically to contracts created online. Thanks to federal
legislation recently signed into law, electronic contracts and electronic signatures are just as
legal and enforceable as traditional paper contracts signed in ink. The law, known as the
Electronic Signatures in Global and International Commerce Act, removes the uncertainty that
previously accompanied e-contracts. However, consumer groups worry that the law doesn't
adequately protect against online fraud and may create disadvantages and penalties for
consumers who prefer printed agreements.

What are electronic contracts and electronic signatures?

LY s An e-contract can also be a "Click to Agree” contract, commonly used with
downloaded software; the user clicks an "I Agree” button on a page containing the terms of
the software license before the transaction can be completed.,

One of the more difficult electronic contract issues has been whether agreements made in a
purely online environment were “signed” and therefore legally binding. Since a traditional
ink signature isn’t possible on an electronic contract, people have used several different
ways to indicate their electronic signatures, including typing the signer’s name into the
signature area, pasting in a scanned version of the signer’s signature, clicking an *I Accept”
button, or using cryptographic “scrambling” technology. While the term “digital signature” is
used for any of these methods, it is becoming standard to reserve the term for cryptographic
signature methods, and to use “electronic signature” for other paperless signature methods.

Are e-signatures secure?

2) ...coo.... PKI uses an algorithm to encrypt online documents so that they will be
accessible only to authorized parties. The parties have “keys” to read and sign the document,
thus ensuring that no one else will be able to sign fraudulently. Though its standards are still
evolving, it is expected that PKI technology will become widely accepted.

No paper needed

The most significant legal effect of the new e-signature law is to make electronic contracts
and signatures as legally valid as paper contracts. The fact that electronic contracts have
been given solid legal support is great news for companies that conduct business online.
Under the law, consumers can now buy almost any goods or services—{rom cars to home
mortgages—without placing pen to paper. 3) ...

Federal law versus state law

The federal electronic signature law won't override any state laws on electronic transactions
provided the state law is “substantially similar” to the federal law or the state has adopted
the Uniform Electronic Transactions Act (UETA). This ensures that electronic contracts and
electronic signatures will be valid in all states, regardless of where the parties live or where
the contract is executed.

Do you want paper or electronic?

If you prefer paper, the law provides a means for you to opt out of using electronic contracts.
An online company must provide a notice indicating whether paper contracts are available 4

-
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and informing you that if you give your consent to use electronic documents, you can later
change your mind. If you withdraw consent to use electronic contracts, the notice must
explain what fees or penalties might apply if the company must use paper agreements for
the transaction. 4) ...

Prior to obtaining your consent, the business must also provide a statement outlining the
hardware and software requirements to read and save the business’s electronic documents. If
the hardware or software requirements change while you have a contractual relationship
with the business, the business must notify you of the change and give you the option to
revoke your consent to using electronic documents.

Although the e-signature law doesn't force consumers to accept electronic documents from
businesses, it poses a potential disadvantage for low-tech citizens by allowing businesses to
collect additional fees from those who opt for paper.

Consumer concerns
| The law establishes only that electronic signatures in all their forms qualify as

signatures in the legal sense, and leaves it up to software companies and the free market to
establish which electronic signature methods will be used.

since electronic-signature technology is still evolving, many kinds of e-signatures offer little,
if any, security. If a consumer uses an insecure signature method, identity thieves could
intercept it online and use it for fraudulent purposes. It is expected that secure methods of
electronic signatures will be adopted and become as commonplace as credit cards. However,
stolen electronic signatures have the potential to become as widespread a problem for e-
commerce as credit-card scams and stolen passwords. Consumer-protection groups suggest
caution before signing anything online.

25 Read the text again and answer these questions,

1 What is the difference between a digital signature and an electronic
signature?

2 What is the most important result of the new law?

3 Why do business-to-business websites welcome the new law?

4 What does the new law stipulate concerning the use of paper contracts?

5 According to the law, which kinds of electronic signatures are to be regarded
as legal signatures?

26 Read through the text once more, noting the advantages of the new law and
any (possible) disadvantages that could arise as a result of the new legislation.

[ S

Advantages of new law (Possible) disadvantages of new law

Discuss these advantages and disadvantages with a partner. Do you think the
disadvantages outweigh the advantages?



27 Answer these questions.

1 Why do you think the drafters of the law left “electronic signature’

undefined? Is this an advantage or disadvantage?

2 What is the status of electronic contracts in your own jurisdiction?

Language use 3: Adverbs

Adverbs often serve to modify (or describe) verbs, but they are also used to
modify adjectives or other adverbs.

28 The text on pages 73-74 has several examples of adverb + verb (and a few
adverb + adjective) combinations. Write them in the table below (the adverbs
are indicated in the text in italics).

Adverb + verb Adverb + adjective

|

]

29 Which noun in the sixth section of the text (Do you want paper or electronic?)
collocates with the following verbs?

to obtain, to withdraw, to rescind, to get, to give

30 Match these words from the text (1-6) with their synonyms (a-f).

1 revoke a additional fees
2 prefer b inform

3 enforceable c get

4 penalties d opt for

5 obtain e valid

6 notify f withdraw

Unit 5

To improve your web-based research skills, visit www.cambridge.org/elt/legalenglish, click on
Research Tasks and choose Task 5.
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Language Focus

1 Vocabulary: distinguishing meaning Which word in each group is the odd one
out? You may need to consult a dictionary to distinguish the differences in
meaning.

—_—

1 agreement - _franchi_s_éf; covenant contract

2 should in the event if whereas

3 consent  authorisation injunction permission
4 withdraw breach cancel rescind

5 deleted taken out unwarranted removed

6 contention proposition proposal suggestion
7 valid efficacious enforceable in effect

2 Collocations Complete the table below using these verbs, which all collocate
with the noun contract.

amend-  cancel enter into  execute modify  rescind sign
supplement terminate

To form or make a contract valid To make a contract partly To change or add to a contract
or wholly invalid

amend

3 Verb forms Complete the sentences below using the correct form of the verbs
in the box.

breach enterinte  modify renew sign terminate

1 Minors and the mentally incompetent lack the legal capacity to fnier nto.

contracts.

2 Courts generally rule that if the parties have a meeting of the minds and act
as though there was a formal, written and ... contract, then a
contract exists.

3 The lawsuit claimed that the defendant ... a confidentiality contract

by attempting to sell trade secrets as his own inventions.

4 ‘Evergreen clauses’ are those clauses which cause automatic renewal
unless the contract ... .

5 While fixed-term contracts involve an agreement that the job will last for a
specified period of time, provisions are often included to enable the contract
i 1T SO desired.

6 The committee shall have no authority to change or otherwise ...
contract language.



4 Word formation Complete this tahle by filling in the correct abstract noun form.
Underline the stressed syllable in each word with more than one syllable.

Verb Abstract noun
renew reneiwal
draft ’

include

omit

| terminate
encrypt

' adopt

' negotiate

-;opose
transact

5 Vocabulary: antonyms Write the opposite of each of the adjectives used to
describe a contract.

1 enforceable / YIS TOreeAble eontract
2 implied / ........... contract

3 binding / ... contract

4 valid / ... contract

& Prepositions Complete the contract clause below using the prepositions in the
box. What type of clause is it?

between by (x2) for hereby herein in
This agreement constitutes the entire agreement 1) "5"9¢€" _ the parties. No
waiver, consent, modification or change of terms of this agreement shall bind
either party unless in writing and signed 2) ... both parties. Such
waiver, consent, modification or change, if made, shall be effective only
7 e the specific instance and 4) .................. the specific purpose given.
There are no understandings, agreements or representations, oral or written,
not specified 8) ... regarding this agreement. Contractor, by the
signature below of its authorised representative, 6) ... acknowledges
that the Contractor has read this agreement, understands it and agrees to be
oa 8 inTe Ui ) YEmmedhonsmeniat its terms and conditions.
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! Contracts: remedies
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t of damages is central to the topic of

1 Read the first two paragraphs of the text. Which of the key terms in the second
paragraph is a synonym for damages?

2 Read through the whole text quickly and decide whether these statements are
true or false.

1 According to the foreseeability rule, damages are awarded when it can be
proven that harm or injury could have been seen or known in advance by the
breaching party when the agreement was made.

2 Reliance damages are recovered when the breaching party is forced to give
up profits it acquired under the breached contract.

3 Exemplary damages are collected from the breaching party as a kind of
punishment for particularly objectionable behaviour.

When there has been a breach of contract, the non-breaching party will often seek remedies
available under the law. This area of the law, known as ‘remedies’, is a broad area, but can be
summarised generally.

Most remedies involve money damages, but non-monetary relief is also available in some cases.
The basic remedy for breach of contract in the Anglo-American legal system is pecuniary
compensation to an injured party for the loss of the benefits that party would have received had
the contract been performed. Some examples of this kind of remedy include expectation damages
or ‘benefit of the bargain’ damages. Certain damages are recoverable regardless of whether the
loss was foreseeable, while the recovery of other damages hinges on foreseeability. Where the
damage is the direct and natural result of the breach, the breaching party will be held liable to pay
damages for such without regard to the issue of foreseeability. When lawyers plead these damages
in court, they commonly refer to general damages. However, where the damage arises due to the
special circumstances related to the transaction in question, damages are limited by the
foreseeability rule, which states that they are only recoverable when it can be established that the
damage was foreseeable to the breaching party at the time the contract was entered into. When
lawyers plead these damages in court, they commonly refer to special or consequential damages.

Where it is not possible to prove expectation damages, the non-breaching party can seek
reliance damages, where the compensation is the amount of money necessary to compensate
him for any expenses incurred in reasonable reliance on the contract. The non-breaching party is
thus returned to the status quo ante with no profit or benefit from the contract.

Another measure of damages is restitution damages, which compel the breaching party to give
up any money benefit it obtained under the breached contract, Restitution damages are, for
example, awarded when one party (the breaching party) completely fails to perform its obligations
under the contract.



The parties to a contract may, however, agree at the time they enter into the contract that a fixed
sum of money shall be awarded in the event of a breach or to a formula for ascertaining the
damages or for certain other remedies, e.g. right of repair. This type of damages is known as
liguidated damages or stipulated damages.

In some cases, a party will be able to obtain punitive or exemplary damages through the court
which are designed to punish the breaching party for conduct which is judged to be particularly
reprehensible, e.g. fraud. This type of damages is normally only awarded where specifically
provided by statute and where a tort in some way accompanies the breach of contract.

Where monetary damages would not be an adequate remedy, such as in a case where two
parties enter into a real-estate contract and the seller decides to sell to a third party, the court
may order specific performance. Specific performance involves an order by the court compelling
the breaching party to perform the contract.

Finally, there are other remedies available; for example, if there has been a default by one party,
the other party may rescind or cancel the contract. This constitutes an undoing of the contract
from the very beginning. In addition, legislation such as sale of goods legislation also allows for
various remedies, including a right to reject goods in certain cases and a right to return or
demand repair or replacement.

I YMCO U valiian

3 Match these types of damages (1-7) with their definitions (a—g).

1 expectation damages / ‘benefit of the bargain’ damages a compensation agreed upon by the parties
and set forth in the contract that must be
paid by one or the other in the event that
the contract is breached

2 general/actual damages b compensation determined by the amount
of benefit unjustly received by the
breaching party

3 liquidated/stipulated damages ¢ compensation for losses which are as a
result of special facts and circumstances
relating to a particular transaction which
were foreseeable by the breaching party
at the time of contract

4 reliance damages d compensation which seeks to put the
non-breaching party in the position he
would have been had the contract been
performed

5 restitution damages e compensation for a loss that is the
natural and logical result of the breach
of contract

6 special/consequential damages f compensation which is imposed by the
court to deter malicious conduct in the
future

7 punitive/exemplary damages g compensation necessary to reimburse the

non-breaching party for efforts expended
or expenses incurred in the reasonable
belief that the contract will be performed

4 What types of damages are distinguished in your jurisdiction? Write the

equivalent names in the list in Exercise 3. L .
Unit & Contracts: remedies
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Reading 2: Liquidated damages

The following text is an excerpt from a contract forms book typically consulted by lawyers
when drafting a contract. It is an introduction to the concept of liquidated damages. [t
also provides information about the elements of a liquidated damages clause, issues
relevant for enforceability, and how the courts tend to rule in such cases.

5 Read the first paragraph. How are liquidated damages clauses defined?
6 Read through the whole text quickly. Then match these headings (a—d) with the

sections they belong to (1-4).

a Liquidated damages provisions distinguished from penalty clauses
b Relationship between the stipulated amount and the damages sustained

¢ Components of a liquidated-damages clause
d Definition of liquidated damages

Contractual remedies:
Liquidated damages

When parties enter into a contract, they often
wish to calculate the damages which would
arise for one or both of the parties in the event
that there is a breach of contract by the other
party. Provisions in a contract stipulating the
amount required to compensate an injured
party in the event of a breach are referred to as
‘hquidated damages’ clauses. The purpose of
liquidated damages clauses is for the non-
breaching party to avoid the costs which arise
in the difficule task of proving the amount of
the loss actually incurred. Such clauses are
enforceable where they are carefully drafted to
compensate the non-breaching party for the
loss caused by the breach.

- 5 S =T

A contractual party may, in certain instances,
try to make certain that the other party
performs its contractual undertakings by
including provisions which, in reality, constitute
a penalty for failure to perform. In contrast to a
liquidated damages clause, a penalty clause is
not intended to compensate the injured party
for anticipated loss arising from the breach. On
the contrary, the purpose of penalty provisions
15 to serve as a deterrent to breach in that it
provides for damages which the parties know
extend far beyond that which would normally
compensate the non-breaching party for its
loss.

In many jurisdictions, the courts will sever the
penalty clause from the contract, holding it to
be unenforceable as a penalty. The result is that
the non-breaching party is forced to prove its
loss in accordance with the general principles
of contractual remedies. In light of the above, 1t
is crucial when drafting a damages clause that it
contains the elements of an enforceable
liquidated damages clause as opposed to an
unenforceable penalty.

Historically. an enforceable liquidated damages
clause will include the following elements:

a) the anucipated damages from the relevant
breach are uncertain in amount or difficule
to prove;

b) an intent by the parties to determine the
damages in advance; and

¢) a stipulated amount which 1s reasonable, not
considerably disproportionate to the
presumed loss or injury.!

The recent tendency of the courts is to give
less or no weight to the subjective mmtent of the
parties. Instead, the courts take into
consideration all three elements, together with
other factual circumstances, such as the relative
bargaining power of the parties, to determine
the reasonableness of the clause at issue.

The primary issue for the court to decide is

that of reasonableness of the prescribed amount
of damages in proportion to the presumed loss
for the non-breaching party. As such, the court

! Elements a) and c) are apparently contradictory. However, in practice, precedent determines
what amounts to a penalty clause, and lawyers take this into account when drafting contracts.



must assess whether the fixed amount is a
realistic attempt to calculate the actual damages
which may result from the breach, or whether
the amount represents a penalty the non-
breaching party is attempting to impose on the
breaching party.

& I

The courts generally look to the time of
contract in determining the reasonableness of
the damages set forth in it. Consequently, the
actual loss incurred is immaterial, provided the
damages at the time of contract represent a

reasonable prediction. Of course, the breaching
party has a very difficult argument to make
regarding unreasonableness where the predicted
amount is close to the actual loss. The Uniform
Commercial Code in the United States, in
contracts for the sale of goods, permits
liquidated damages clauses which prescribe
amounts reasonable considering the actual loss.
In rare cases, where the non-breaching party
incurs no actual damages, the courts will not
enforce a liquidated damages clause.

7 Decide whether these statements are true or false.

1 A penalty provision is included in an agreement in order to compensate the
non-breaching party for anticipated losses resulting from a breach.

2 Courts will generally strike down a penalty provision, leaving the injured party
no further means of recovering damages from the breaching party.

3 Recently, courts have tended to place little importance on the intentions of
the contracting parties when reaching decisions concerning liquidated

damages.

4 The court’s decision whether the stipulated damages are intended as a
penalty or not depends largely on the reasonableness of the amount.

8 Do you have an equivalent to the Uniform Commercial Code in your

jurisdiction?

9 Find words or phrases in the text which match these definitions.

1 failure to perform provisions of a contract without a legal excuse (section 1):

b 0F €

2 to pay damages to the person harmed (section 1):

c Bllibssaanamings Pl

3 the relative strength to influence the setting of contract terms (section 3):

b P

4 the part of the contract in question (section 3):

Lanqguage use 1: Talking about court actions

and rulings

These phrases can be used for referring to the actions and rulings of the

court.

1 The court upheld the decision.

2 The court dismissed the suit on the grounds that ...

3 The court holds that ...
4 The court is reluctant to ...

Unit & Contracts; remedies
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10 Underline phrases referring to the actions and rulings of the court in the text
on pages 80-81.

171 Decide which of these verbs can be used in place of the underlined words in
the box on page 81. Is the meaning the same as the original phrase or does it
change?

agrees is hesitant to overturned rejected reversed rules
is unwilling to

12 The concept of liquidated damages can be found in jurisdictions all over the
world. However, the practice of the court striking down a penalty provision is an
approach followed mainly in Anglo-American countries, and is not characteristic
of every jurisdiction. What is the practice in your own jurisdiction? You may
need to research this information.

Istening 1 1: A Uanish remeaqy
Remedies for breach of contract and their enforcement differ from jurisdiction to
jurisdiction. You will hear a law student talking about a type of remedy in Denmark as

part of a university seminar on contract remedies in Europe,

13« Listen to the first part of the student’s talk. Decide whether these
statements are true or false.

1 Specific performance means that the breaching party is ordered to fulfil the
original obligations of the contract.

2 Specific performance can be applied in all breach of contract cases.

3 There are four types of cases where specific performance can be applied.

14 « - Listen to the rest of the talk and complete the notes about the five
situations where specific performance can be applied, using no more than
three words in each space.

1 Goods already .
2 Goods procured from ...

30nlya .........isneeded
4 Involves .. of pledged security
5 When breaching party needs to be stopped from performing ... acts

on non-breaching party

Lanquage use 2: Using repetition to aid
understanding

The speaker in the previous listening exercise uses an effective technique for
making information easier for her listeners to understand: repetition. People
listening to complex information in a foreign language often have trouble
understanding everything. In real-life speaking situations, listeners cannot go
back to something they missed and listen to it again. Experienced speakers
know this, and therefore repeat words and ideas (often in the form of a
paraphrase) in order to aid understanding.



15 Read this excerpt from the transcript of the law student’s presentation.
Underline important words that are repeated more than once, as well as any
paraphrases of ideas which serve to repeat a previous idea.

The whole system works like this: the court must first determine whether an order for specific
performance should be granted. Of course, the breaching party can do two things: either comply
or not comply with the order. In other words, the defaulting party either takes the action
necessary to perform the contract or he doesn't. If he doesn't, the other party can decide to go

to the judicial enforcement agent. This judicial enforcement agent is called the foged in Denmark.

A foged is similar to the bailiff in common law. He basically fulfils the functions of a bailiff. The
Danish Code of Procedure 17 regulates what the foged has to do. This code stipulates that the
foged can convert the plaintiff's claim into money damages. So, in reality, most claims for which
specific performance is granted are converted into money damages.

Snaakinn 1« Coantract r
JUCadiing 1. contiacty |

AR - |

amaoaniac
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16 Prepare a brief talk on an aspect of contract remedies in your jurisdiction.
Make use of repetition and paraphrasing to reinforce important ideas and
make them easier for your listener to understand and remember. You should
structure your talk in three distinct sections and give a brief overview of the
points you will cover.

tarm o |

- : o
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! 3. | jnaerstandain ‘—-: contract clauses

The liquidated damages clause below is part of a construction industry agreement
17 Read the clause and answer these guestions.

1 Why do you think such clauses would be of particular importance in the
construction industry?

2 What does the legal expression time is of the essence in the first line
mean?

3 How much would the owner be entitled to receive as damages if the work
were not completed in ten days as agreed, but rather in 15 days?

4 In the event of a breach of this clause, how will the owner receive
compensation?

FAILURETO FINISH THE WORK ON TIME

It is mutually agreed by and between the parties hereto that time is of the essence and that
in the event of the Contractor's failure to complete the contract within the time stipulated
and agreed upon, the Owner will be damaged thereby; and because it is difficult to
definitely ascertain and prove the amount of such damages, inclusive of expenses for
inspection, necessary traveling expenses and other similar expenses, it is hereby agreed
that the amount of such damages shall be the liquidated sum of Two Thousand Dollars
($2,000.00) per calendar day for each day of delay in finishing the Work in excess of the
number of working days prescribed; and the Contractor hereby agrees that such sum shall
be deducted from amounts due the contractor under the contract or, if no amount /s due the
Contractor, the Contractor hereby agrees to pay to the Owner as liquidated damages, and
not by way of penalty, such total sum as shall be due for such delay, calculated as aforesaid.

Unit 6 Contracts: re




14 For each of these words, find the italicised word or expression in the clause on
page 83 that most closely matches its meaning.

1 in the form of 4 jointly 7 as stated above
2 specified in writing 5 is owed to 8 subtracted from
3 more than 6 including

Listening 2: Remedies

In the following dialogue, an attorney, Mrs Hayes, is consulted by a client, Mr Anderson,
who has been having difficulties in connection with a contractual agreement. In order to
establish the facts of the case, the attorney asks a number of questions. She also informs
the client about the various remedies which may be available to him.

19 4 Listen to the first part of the lawyer—client interview. Why couldn’t the client
deliver the website to the customer on time?

20 4 Listen to the second part of the interview. What is the lawyer going to do
next?

21 - Listen to both parts again and tick the questions asked by the lawyer.

1 Did they not deliver on time or did they deliver something that didn’t work?
2 What are some of the features of the website you designed?
3 Did you draft the contract yourselves or did you engage an attorney?
4 Were you able to deliver your website on time?
5 Did you get in touch with anyone besides your cousin, say,
another programmer here in town?
6 How much do programmers get paid per hour in New York?
7 Did they know what your deadline was?
8 Do you expect to lose the customer as a result of this?

0000 OOo0d

22 Choose the correct answer to each of these questions.

1 What was wrong with the software program delivered to the client?
a It was completed too late to meet the deadline.
b It didn't work on all of the ferry company’s PCs.
¢ It wasn't designed in accordance with the specifications of the client.

2 According to the lawyer, what should her client have done to mitigate his
damages?
a He should have offered his customer less than a 10% discount.
b He should have looked for a cheaper local programmer.
¢ He should have had an attorney draw up the contract.

3 Provided the contract doesn’t waive the right to consequential damages, under
which circumstances might the client be entitled to receive such damages?
a If the reputation of the client in his town suffers
b If the quality of the software turns out to be unsuitable for the purposes
of the customer
c [f the loss of the customer and the necessity to grant a discount could
have been foreseen

4 Why can't the client expect to be awarded punitive damages?
a Weight gain does not qualify as emotional injury.
b Punitive damages are not awarded in a breach of contract case of this type.
¢ The possibility of personal injury was not foreseen in the contract.

23 Work in small groups and discuss the case. What do you think would be the
84 likely outcome?



with a client. In

1 working

24 Complete the spaces (1-5) in the table using these stages in a client interview
(a—e).

a Establishing facts and chronology of events

b Concluding the interview

¢ Getting an overview of the case

d Identifying issues, developing and supporting a theory
e Introduction

1)
Greeting ' S 'N;ce to see yod_géém Mr Johnson. Please have a seat

It's a p!easure to meet you. Would you like a cup of coffee?
Explaining what will happen in Il be askmg you some quesnons about the situation .
the interview We'll be spendmg t.he next hour o‘rscussmg the facts of your case .
Discussing circumstances Let me assure you rhar everyth.-ng you tell me today will be held in

strict confidence.

Before we get started, maybe | should tell you about my fees ...

G e s T TS S e e el |

Identifying the nature of the dispute "-..-Wou!d you er to teH me why you are here today’?
Please describe what happened.
Tell me what brings you here today and how [ can hea’p you

Summarising the nature of the dispute So if | understand you correctly, you are saying that ..
Let me repeat what | have understood so far.
Allow me to summarise what you've said.
As | understand the situation, ...

3)
' Asking open questions to gather What happened next? i
information | What did you do then‘?
Avoiding digressions Lers rerurn to the course of events.
_ P!ease teH me more about what happened.
4) e |
Establishing facts to support or {examﬁiiés from listening text)
negate a theory If they were a long-standing customer and Glaptech knew it, and if
we can prove all of that at trial, you might be able to recover
what are called consequential damages.

You may be able to get what | mentioned earlier, consequential
damages, which are damages that flow from the result of the
breach of contract. Did they know what your deadline was?

Asking about detail | need to know more about ... :

Allow me to ask you more about ... '

Can you explain why ...
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Asses-sing the case

| think that we have a good chance of convincing the court that ...
As | see it, we have good reason to be optimistic.

| have to warn you that proving that ... will be extremely difficult.
Let me tell you something about the legislation in such cases ...

Describing next moves (examples from listening text)

i_ﬁeferring to next contact

of next week.

to you.

Let me go through the file and read through the contract. Then I'll
prepare the complaint, which | should be able to file at the end

I'm going to research these matters in detail and then I'll get back

You'll hear from me in a few days.

I'll call you next week and let you know how things look.

Saying goodbye It was good seeing you.

Speaking 2: Initial interview with a client

25

With a partner, take turns conducting a lawyer—client interview. Each
of you will play the role of lawyer and question the other about the facts of
a case.

While in the role of lawyer, follow the outline of a lawyer—client interview in the
table above and use the sample phrases provided whenever possible. Take
notes on the information you receive from your client.

When playing the role of client, respond to the questions posed by the lawyer
as best you can, inventing details when necessary. Do not give all of the
information at once; your task is to give your partner practice in posing
questions and gathering information.

Student A: Turn to page 305.
Student B: Turn to page 306.

Writing: Follow-up correspondence to a client

Subsequent to an important meeting or phone call with a client, a lawyer will generally
make detailed notes on what was discussed and agreed upon. These notes may then form

the
26

basis of a follow-up email or letter summarising the contents of the discussion.

Read the follow-up email on page 87, which was written after the interview you
heard in Listening 2, and answer these questions.

1 What do you think is the purpose of this email?

2 Find one factual mistake and one additional piece of information in the
email. Read the transcript of the interview on page 268 to check your
answers.

3 Underline the phrases which are used to ask the client to provide material to
serve as evidence in the case.

4 Underline phrases referring to the actions and rulings of the court.
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Dear Mr Anderson

1

7

As a follow-up to our meeting on June 24 at my office, allow me to summarise what we
discussed at that time.

According to the facts as | understand them, you are involved in a contractual dispute with the
software-design company Glaptech concerning work you commissioned in order to fulfil a
cantract between you and a ferry company. The agreement that you concluded with the ferry
company states that you would provide them with a website no later than 15 May of this year
which would, among other things, enable customers to book a ferry passage online. Your
contract states that this online bhooking feature would work for *all customers using modern
home computers’. You commissioned Glaptech to write a software program for the online
booking feature to be incorporated into the website you designed. However, Glaptech delivered
an unsatisfactory program to you, which contained unnecessary code and was not compatible
with Macintosh computers. As a result, it was necessary to have Glaptech's program rewritten,
For this reason, you requested an extension of three weeks from the ferry company. This
extension was granted to you in exchange for a 20% discount on your work. The programmer you
found to do the repair work charged a higher than normal rate, which meant that the work on the
website as a whole resulted in a financial loss for you. Furthermore, you fear that the fact that
you delivered your work late might result in the loss of a customer as well as damage to your
professional reputation.

You requested information from me regarding the recovery of damages. If you do in fact lose a
long-standing customer, there is a chance that you may be able to recover consequential
damages. However, proving that the defendant could have foreseen this loss will be difficult. It
is also unlikely that you will be able to recover the full amount you spent to pay the relatively
high-priced programmer who repaired the faulty program. Since you were obliged to make a
reasonable effort to solve the problem as inexpensively as possible and you found another
programmer without shopping around locally, it might be argued that you did not take sufficient
steps to mitigate your damages. It would be necessary for us to show the court that another
programmer would have charged more or less the same as the programmer you hired and would
have done the same quality work. If we cannot do this, you will only he able to recover what a
local programmer would have charged for the work, Nevertheless, it appears that your chances
of recovering the discount that you gave to the ferry company are good, because your contract
with Glaptech does not waive consequential damages. It will be necessary to show that
Glaptech could have foreseen that you would have to give your customer a discount if the
program they designed was unsatisfactory and had to be fixed, thus forcing you to deliver the
goods late.

While | believe your chances of recovering some damages are good, the amount will ultimately
depend on what we are able to prove in court. The courts in our jurisdiction tend to strictly
construe contracts between commercial parties and are generally hesitant to award
consequential damages unless the plaintiff can clearly demonstrate that the loss was
foreseeable to the defendant. The court will look at the course of dealings between you and
Glaptech, as well as any documentation you can produce which indicates that Glaptech could
have reasonably foreseen the loss.

At this stage in the matter, it would be helpful if you could give me any documents or
information which relate to the dispute. Naturally we will require a copy of the contract
concluded with Glaptech. In addition, it would be extremely useful if you could provide
documents indicating the nature and extent of your previous business relationship with the ferry
company, as well as anything that would bear witness to the poor quality of the faulty software
program provided by Glaptech.

Once | have received the contract from you, | will prepare the complaint, which | should he able
to file within the week.

| will keep you informed of the progress of the case. Please do not hesitate to contact me if you
have any questions.

Yours sincerely

Clare Hayes

Unit 6 Contracts: remedies
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27 Match each of these functions (a—g) with the paragraphs (1-7) in the email.

a a summary of the facts of the case

b an outline of actions to be undertaken next

¢ a discussion of legal issues involved in the case

d a closing line referring to the next contact with the client

e a reference to the day, location and general subject of the interview
f a request for further information or evidence from the client

g an assessment of how successful the case will likely be in court

28 Using the notes you have taken and the information included on your role card
in Exercise 25, write an email to the client you interviewed.

Reading 4: Types of breach

Different types of breach of contract can be distinguished, among them anticipatory
breach, material breach and immaterial breach.

29 This letter of advice deals with a case of anticipatory breach. Read the
first paragraph and underline the sentence that expressly states the
purpose of the communication.

Dear Dr. Roballard

You have requested advice regarding your possibilities for collecting damages in a lawsuit
regarding an agreement with Pat Turmner Breweries Lid to supply the breweries with hops. | wil
outline the law in this jurisdiction as it applies to the facts in the instant case.

According to the information my firm has received, you entered into several independent
contracts for the sale of hops with Pat Tumer Brewernies Lid. Pursuant 1o these confracts, the
breweries would purchase a cerlain amount £ach crop year. The price of the hops went down,
and the buyer used the occasion of your fimy's recent financial difficulties to repudiate the
coniract.

However, your fim still attempted to make the deliveries under the present contract. The buyer
refused to accept them. You are inquiring as to whether you can bring an action for anticipatory
breach of the contracts for the remaining years.

It appears that the issue in the instant case is whether a seller of goods may bring an action to
recover damages for anticipatory breach of a contract when the buyer states that he will refuse to
accept the goods under the contract, even though the date for delivery has not yet anived.

The law in this jurisdiction is quite clear: when a party announces his intention not to fulfil the
contract, the non-breaching party has two options. Firstly, he may take the other pariy at his word
and treat the notification of repudiation as releasing him from his contractual obligation to perform.
He may then immediately bring an action for damages, subject to the requirement that he must
take good-faith efforts to mitigate the damages. The seconid opticn would be for the non-
breaching side to wait until the time when the performance was to take place, still holding the
contract as prospectively binding, so long as such waiting is not hanmful 1o the breaching side.

The courts here have reasonied that, under the rellance principle, an uncualified refusal by ohe
side to perform should be treated as being in the same category of cases where the breaching
party has put It beyond his power to perform. The breaching party, once absolutely having



declared that it plans to breach, should not be permitted to object to the non-breaching side
taking him at his word. Furthermore, why should the non-breaching party be required to wait until
the day of performance, making futile preparations, and always keeping himself ready to perform,
if the breaching side has left for more lucrative prospects? To reguire the non-breaching party to
wait would be to vidiate the reliance principle.

Admittedly, there is a precedent stating that "to allow action before the date of performance is to
expand the scope of the contract beyond the parties’ consideration: A promise to perform in
June does not preclude changing position in May.™ In Wohi v. Wadman, the defense argued that
the announcement of intent 1o breach should be treated as an offer 1o rescind, not as a breach.
Thus, the parties weuld keep the option 1o rescind uniil the date of performance, when it would
become a breach. But the breaching side could revoke the offer to rescind at any time before
then, if it is not acted upon by the other party. Howsver, this would mean that the plaintiff, to
recover anything, would have to remain ready and wiling 1o perform, because if it accepted the
‘offer" to rescind, that would prevent any recovery. In a leading case on this point, Judge Hand
stated that "a promise to perform in the future by implication includes an engagement not
delberately to compromise the probablity of performance. A promise is a verbal act designed as
a rellance 1o the promisee.” In other words, if a party promises that he wil do sormething in the
future, he also commits himself o refrain from doing anything that might make it difficult for him to
fulfil his promise, This seems to be the majority position in this jurisdiction.

Therefare, we feel that you have solid grounds on which to pursuig an action to recover damages
for anticipatory breach of contract. | suggest that you contact miy secretary in order to schedulle
an appointment with me at your convenience in order to discuss our future course of action.

Best regards
Susan Whiteman

Susan Whiteman
Attomey-at-law

30 Read the whole letter and answer these questions.

1 In your own words, summarise the legal issue raised by the case referred to in the above letter by
completing the following sentence:
The issue in the instant case is whether ...

2 In your own words, summarise the two options the client has under the law by completing the
following sentences:
The non-breaching party in this case has two options: firstly, ...
Secondly, ..

3 In your own words, say how the reliance principle relates to the case.
Under the reliance principle, ...

31 Underline the sentences in the letter which refer to the actions and rulings of the court.

.‘ Unit 6

To improve your web-based research skills, visit www.cambridge.org/elt/legalenglish, click on
Research Tasks and choose Task 6.
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Language Focus

1 Vocabulary: distinguishing meaning Which word in each group is the odd one
out? You may need to consult a dictionary to distinguish the differences in
meaning.

1 rely » repudiate refuse reject

2 mitigate lessen relieve intensify

3 damages compensation injury  reparation

4 option occasion choice alternative

5 reluctant  curious hesitant  unwilling

6 the Court found  the Court argued  the Court held the Court decided

2 Language use Complete the sentences below using the verb phrases in the
box. In some cases, there is more than one correct answer.

are-hesitant to-  dismissed finding that held that rejected

ruled that
1 Courts /% Nesibant 0 yohold restraints on trade.
2 The Court . punitive damages can be awarded in a
contract case.
SLThe CotrE e e plaintiffs’ claims that the disclosure

constituted a breach of the parties’ agreement, as reflected in the privacy
policy the company posted on its website, not to disclose such personal
1100107 14 (5 ) P At g ot o the posting of such a policy did not create
an enforceable agreement between the parties.

3 Word formation Complete this table by filling in the correct verb or abstract
noun form. Underline the stressed syllable in each word with more than one
syllable.

_ Abstract noun
remedy remedy

 breach
intend '

' reliance ‘
violate | ‘

' enforcement |
reverse ' B
anticipate 1

_ cBmputation

perform




4 Collocations with damages and a clause 1 Match the verb-noun collocations
(1-9) with their synonyms (a—i). They all appeared in Reading 2.

verb + damages

1 incur damages a agree on

2 stipulate damages b get back

3 ascertain damages ¢ bring on

4 recover damages d expect

5 anticipate damages e determine
verb + a clause

6 insert a clause f disapply

7 sever a clause g put into effect
8 draft a clause h add

9 enforce a clause i write

5 Collocations with damages and a clause 2 The verbs in the box commonly
collocate with either damages or a clause. Maich the verbs with the correct noun.

1 damages: nward
2 a clause

award claim collect
perform seek strike

exclude interpret mitigate
violate

Vocabulary: word choice Choose the correct word or phrase to complete each
sentence in this liquidated damages clause.

LIQUIDATED DAMAGES FOR DELAYS

Contractor understands and acknowledges that time shall be 1) on /of/ in the essence

of this contract and agrees that the damages that may 2) cause / result from / bring about any
delay in finishing the work or parts 3) thereby / thereof / therein will be difficult, if not impossible,
to 4) change / avoid / ascertain. Thus, Contractor agrees that if the work and all parts thereof are
not completed 5) in /at / on or before the dates stipulated for completion thereof, as extended in
the manner specified 6) herein / hereof / hereafter, Contractor 7) shall / may / should pay to
owner as stipulated, agreed and liquidated damages and not as a penalty, the amount stated on
the cover sheet for each calendar day in which the work or any portion thereof remains
uncompleted after such completion date as so extended.

7 Vocabulary: adjective plus noun Look at the following adjective-noun

combinations from Reading 4 (1-6). Match each of the adjectives (in italics)
with its synonym (a—f).

1 instant case a profitable

2 contractual obligations b in the agreement
3 categorical refusal ¢ useless

4 futile preparations d sound

5 lucrative prospects e present

6 solid grounds f complete

O N
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7 Contracts: assignment

/ and third-party rights

ng text deals with a spef if aspect f the law of contracts. "‘;"..-_"'..":":L_'I basis

oncepts associated w th -_"._f:i‘i'll 1ent and third-pa I_.' 'I]|'1.

1 Read through the text quickly and decide whether these statements are true or
false.

1 A third-party beneficiary contract is one which intends for someone who is
not a party to that contract to benefit from the contract.

2 The term privity of contract refers to the relationship which exists between
the immediate parties to a contract.

3 The transfer of rights under a contract is known as delegation.

4 Novation is the renewal of a contract by the contracting parties.

Generally, a contract operates to confer rights and impose duties only on the parties to the
contract and no other parties. The principle that follows from this is that third parties have no
rights and, as such, cannot enforce contractual provisions. This contractual relationship is
summed up in the term privity of contract. However, in many jurisdictions, there are two
exceptions to this general rule: the first is when the original contract provides for rights to be
conferred on a third party, and the second is when contractual rights and duties are transferred
to a third party at a later date.

When speaking of the first type of situation, lawyers generally refer to third-party beneficiary
contracts. The most common form of this type of contract is where party A enters into a valid
contract with party B which stipulates that party B shall render performance for the benefit of
party C, i.e. the third-party beneficiary. No problems arise if party B performs. But what happens
when party B fails to perform? Have rights been vested in party C such that C can enforce the
contract, or must party A do so? In many jurisdictions, this problem is addressed through a
determination of whether the contract expresses an intent to create a legally enforceable right in
the third party. However, must the intent be from both parties to the agreement (A and B) or just
the recipient of the promise to be enforced, i.e. the promisee (A) as opposed to the promisor
(B)? The courts usually look to the intent of the promisee and ask the question: According to the
contract, who was to receive the benefit of the promise, the promisee or a third party directly?

In deciding the promisee’s intent, the courts look at the following factors: (1) is the third party
identified in the contract?; (2) is performance to be made directly to the third party?; (3) does
the third party have any rights (specific or general) under the contract?; and (4) is there any
relationship between the promisee and the third party such that it could be inferred that the
promisee wished to enter into a contract for the benefit of the third party? Of course, the greater
the number of times the court answers ‘yes’ to the above questions, the more likely it is that the
court will rule that the third party is an intended beneficiary, and thus entitled to enforce the
contract, as opposed to an incidental beneficiary.

In the second case mentioned above, rights and duties are transferred after the original contract
has been signed. If in the original contract the transferring party (A) is owed a right by the non-
transferring party (B), then A is known as the obligee and B is the obligor. However, if in the
original contract A owes B a duty, then A is known as the obligor and B the obligee. When it is



not specified whether rights or duties are being transferred, the term assignor can be used for A,
who attempts to transfer his rights and/or duties under the contract to a third party (C, the
assignee). If a right is being transferred, C becomes the obligee in place of A. (Although this does
not necessarily release A from any obligations to B under the original contract.) If a duty is being
transferred, A is known as the delegator, while C is referred to as the delegate!. The term
assignment of contract can mean several different things. This term is ambiguous, as it does not
indicate whether there is both an assignment of rights and a delegation of duties. In everyday
usage, it generally means that both are applicable. However, in the interests of precision, the term
‘to assign’ should really be reserved specifically for the transfer of rights, and the term ‘to delegate’
should be used in connection with the transfer of duties (and therefore with performance). This
distinction is crucial because, while an obligee can rid himself of a right merely by making an
effective assignment, an obligor cannot rid himself of a duty by the same means. Generally, in order
for the obligor to discharge his duties under the contract through assignment, the obligee must first
release him from his obligations under the contract. When this takes place, there is a novation of
the original contract, in which the obligor’s position is taken on by a new party.

The right to assign is generally governed by an assignment clause in the contract, the
enforceability of which depends on many factors, including the particular wording of the clause,
the nature of the obligations to be performed and the nature of the contract.

L (US) delegatee

2 Distinguishing assignment from novation Complete the text below using the
words in the box.

assignment (x3) benefits novation (x4) parties third party

1) is a means by which one party to a contract totally removes
himself from the contract by transferring not only all of the 2) ...

conferred by that contract, but also all of the obligations. The 3)

replaces the original party as a party to the contract. Following 4) ...,
the other contracting party is left in the same position as he was in before it was

carried out, except that there is a new obligor. A5) ... requires the
agreement of all three parties. In contrast, an 6) ... refers to transfer of
a right (and sometimes, in general speak, obligations) of one person to another.
7) oo differs from novation in that the 8) ... to the contract do
not change. Most rights and obligations are capable of 9) . e, DUL NOT all

are capable of 10) ...

3 Collocations Complete these verb-noun collocations as they appear in
Reading 1. Then express the meaning of each phrase in your own words.

1 confer "4"t5  (paragraph 1)

2 imposed ... (paragraph 1)

A enforte T i Do (paragraph 1)

4 renderp ... (paragraph 2)

5 delegated ... ... (paragraph 4) e
6 assign ... (paragraph 4)
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Language use 1: Nouns ending in —or and -ee

Words ending in —or and —ee (such as promisor/promisee) are commonly
found in legal texts of all kinds, but particularly in contracts. In these words,
the —or ending indicates the person initiating the action, and the —ee ending
the one receiving it. Thus promisor refers to a person making a promise, while
the promisee is the recipient of the promise, or the person to whom
something has been promised. Note that words of this type are also found in
everyday English (for example employer, someone giving employment;
employee, someone receiving employment).

4 Complete these pairs of —or/-ee words from Reading 1. Can you think of any

others?
1 promesor pPromiage......
& Cliivisimmeesstmmmros o U
. 3 o I P
4 a. a
Speaking 1: Explaining third-party rights

Paragraphs 1 and 3 of Reading 1 refer to third-party rights. In the context of
third-party beneficiary contracts, the time when the third party’s rights actually
arise differs between jurisdictions. Some jurisdictions find that the third-party
rights take effect immediately at the time the contract is made, while others
find that these rights do not arise until the third party acquires knowledge of
the rights and agrees to accept the benefits. Finally, some jurisdictions find
that the third-party beneficiary must change his position in reliance upon the
contract in order for his rights to arise. This means that in some jurisdictions
the third-party beneficiary must take some type of action which he would not
necessarily have taken or refrain from taking some type of action which he
would not necessarily have refrained from taking, unless he thought he was to
receive some benefit under the contract.

5 How is this question handled in your jurisdiction? Tick the sentence that

applies to your jurisdiction and discuss with a partner.

[} Third-party rights arise immediately at the time the contract is made.

[ ] Third-party rights do not arise until the third party acquires knowledge of the
rights and agrees to accept the benefits.

[ ] Third-party rights do not arise until the third-party beneficiary has changed
his position in reliance upon the contract.

[] Third-party rights as described above are not recognised.

How are the different parties’ rights affected, depending on when the third-
party rights arise in each situation? If you are uncertain of the law in your
jurisdiction, discuss what you think the law should be and support your
position.



6 Read the first paragraph of this example of a specific type of ‘right of first
refusal’ clause, which is seen most often in shareholder agreements. What is
the ‘right of first refusal’?

RIGHT OF FIRST REFUSAL

The right of any party to assign, transfer or sell its interest in the shares shall, except for a
transfer to the party’s heirs, personal representatives or conservators in the case of death or
legal incapacity, be subject to the non-assigning party’s right of first refusal. This right of first
refusal shall be exercised in the following manner:

(1) The assigning party shall serve upon the non-assigning party a written notice clearly and
unambiguously setting forth all of the terms and conditions of the proposed assignment
and all available information concerning the proposed assignee, including but not limited
to information concerning the proposed assignee's employment history, financial
condition, credit history, skill and qualifications and, in the case of a partnership or
corporate assignee, of its partners or shareholders.

(2) Within ten (10) days after the non-assigning party's receipt of that notice (or if that party
shall request additional information, within ten (10) days after receipt of the additional
information), the non-assigning party may either consent or withhold its consent to the
assignment, or at its option, accept the assignment to itself or to its nominee upon the
terms and conditions specified in the notice. The non-assigning party may substitute an
equivalent sum of cash for any consideration other than cash specified in the notice.

(3) If the non-assigning party elects not to exercise its right of first refusal and consents to the
assignment, the assigning party shall be free to assign the shares to the proposed assignee
on the terms and conditions specified in the notice. If, however, the terms are materially
changed, the changed terms shall be deemed a new proposal, and the non-assigning party
shall have a right of first refusal with respect to the new terms.

7 Read the whole clause carefully and answer these questions,

1 Under which circumstances does the non-assigning party not have the right
of first refusal?

2 What kind of information must be included in the written notice?

3 What options does the non-assigning party have after receiving all of the
information it has requested?

8 Match these italicised expressions from the clause (1-7) with their definitions

(a-g).

1 legal incapacity a the act of receiving
2 to exercise a right b significantly

3 to serve a written notice ¢ to make use of

4 receipt of notice d to choose

5 to withhold consent e to deliver

6 to elect not to exercise a right f to deny permission
7 to change materially g inability

//
/
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Listening 1: Preparing a lawsuit and
developing an argument

When a lawyer is engaged to represent a client in court in a contract-related lawsuit, a
good deal of time will be spent on the following:

C gathering information about the case;

_ collecting evidence;

< researching relevant legislation and legal precedent;
_ developing a strong line of argument.

The strength of the argument presented in court will significantly affect the outcome of
the case. Generally speaking, the strength of such an argument depends on several
factors: the clarity of the reasoning, the quality of the evidence presented to support it,
and the lawyer's skill in using lanquage to convey ideas.

The following dialogue deals with a lawyer's preparation of a contract-related lawsuit. In
the first part of the dialogue, you will hear Ron, the lawyer preparing the case, talking
with Sam, a senior partner in Ron's law firm, about the facts of the case.

9 0 Listen to the first part of the dialogue and tick the facts of the case Ron
mentions.

1 The Jones Corporation (the lessor) wanted to sell a restaurant to Keats (the
lessee).

2 Keats requires consent from the Jones Corporation to assign the lease to a
third party.

3 Prior written consent to assignment is not necessary.

4 The Jones Corporation is not permitted to withhold consent unreasonably.

5 Keats could not provide the information about the buyer that Jones
requested.

6 The prospective buyer withdrew his offer for the restaurant.

7 The buyer is suing Keats for breach of contract.

10 Discuss the case with a partner. What kind of argument would you make in this
case? What would you have to prove in court?

11 « - Listen to the second part of the dialogue, in which Ron mentions the
arguments he plans to use In court. What are the three points of evidence
Ron will use?

Reading 3: Follow-up email

The email on page g7 was written by Ron to Sam following their discussion of the case.
Attached to the email is a draft version of the closing argument which Ron intends to
present to the court.

12 Read the email and answer these questions.

1 What are the purposes of the email?
2 What would he like Sam to do for him?



®e66

Subject: Keats case: update and closing argument
Attached: Draft version of closing argument: Keats v. Jones Corp

Hi Sam

Haven't been around for the last couple of days — I've been in court on the Keats case. You asked me to
keep you posted on how things are going — | have to say, it's going pretty well. I've finished drafting my
closing argument for tomorrow. Would you mind looking at the draft and letting me know what you think
of it? I'm basically quite satisfied with it, but | would still appreciate getting some input from you.

It would be great if you could give me some feedback on this. Can | ask you to send it to me by
5 p.m.? That way I'll be able to make any changes that you think are necessary.

| look forward to hearing your suggestions.
Best
Ron

Some verbs in English are followed by another verb in the —ing form and
others are followed by the infinitive with to. The email above contains several
examples of verbs that are followed by another verb in the —ing form. Look at
this example from the text:

I've finished drafting my closing argument for tomorrow.
It would be incorrect to write: I've finished to draft my closing argument.

You have to learn which verbs can be followed by which form.

13 Look at the email again and underline other examples of verbs + —ing form.
14 Read the following pairs of sentences and decide which one is correct.

1 a Ron considered asking a senior partner for advice.
Ron considered to ask a senior partner for advice.

o

The client decided settling the contract dispute in court.
The client decided to settle the contact dispute in court.

w
D T o

Case preparation involves interviewing witnesses.
Case preparation involves to interview witnesses.

-
o (=2

By withholding consent, Jones risks being sued by Keats.
b By withholding consent, Jones risks to be sued by Keats.

5 a Sam suggests emphasising the idea that Jones withheld consent

deliberately.
b Sam suggests to emphasise the idea that Jones withheld consent
deliberately.
6 a The prospective buyer refused waiting any longer.
b The prospective buyer refused to wait any longer.
7 a The client mentioned having had an argument with his landlord.
b The client mentioned to have had an argument with his landlord.
8 a The defendant delayed responding to the plaintiff's request.
b

The defendant delayed to respond to the plaintiff's request.



15 Complete the sentences below using the correct form of the verbs in the box.

argue  breach  gather give hear redraft sue  tell

1 My client is considering ... his landlord for breach of
contract.

2 The defendant delayed ... his approval for the assignment
of the lease.

3 Jonesrisked the assignment clause of the contract.

4 After reading his colleague’s comments, the associate lawyer decided
g R e e his closing argument.
5 Among other things, preparing a strong case involves ...

evidence.

6 | am looking forward to your closing argument when you
present it in court.

7 My client refuses ... us about the difficulties he had with
his landlord.

8 The defendant's attorney suggested ... that his client

needed more information before he could agree to the assignment.

Reading 4: A closing argument

The draft of Ron's closing argument appears on page 99. Sam's comments on the text are

written in the margin.

16 Read the closing argument and tick which kinds of information about the
prospective buyer the defendant’s lawyer requested.

1 birth certificate

2 university diploma

3 documents proving experience in the restaurant business
4 a business plan

5 letter of recommendation

6 completed commercial lease application

7 CV

OOo0Ooood

17 Decide whether these statements are true or false.

1 Ron's argument states that the court must decide whether consent to
assignment of the lease has been withheld unreasonably.

2 Ron maintains that it is justified for subjective criteria to play a role in
deciding whether to give approval for assignment.

3 Ron argues that delaying consent is not the same as withholding consent.

18 Match the words in italics (1-5) with their definitions (a—e).

1 arbitrary considerations a unsuccessful

2 credibility of witnesses b state something is true

3 predicated on a dispute ¢ not based on reason, random
4 defendant asserts d can be believed

5 attempt is unavailing e based on



Draft version of closing argument: Keats v. Jones Corp

1 In determining whether a landlord has unreasonably refused to
consent to an assignment, the court should consider only those
factors that relate to the landlord’s interest in preserving the value
of the property, and the court must evaluate whether a reasonably
prudent person in the landlord’s position would have also refused
to consent.

2 Arbitrary considerations of personal taste, convenience or
sensibility are not proper criteria for withholding consent under
such a lease provision. The court must determine the credibility
of witnesses and the weight to be given to evidence and draw all
justifiable inferences of fact from the evidence.

3 Here, when my client informed the defendant that he had a
prospective buyer for his business, the defendant’s lawyer
requested that he provide personal and financial information on
the buyer, as well as a business plan and evidence of the buyer’s
experience in operating a restaurant. The defendant’s lawyer also
provided my client with a commercial lease application for the
buyer to complete. My client gave the defendant the completed
application and information on the buyer and promptly responded
to each of the defendant’s requests for information.

4 As acknowledged by the defendant’s lawyer, the proposed buyer
had a' ‘perfect credit rating’. My client’s expert on commercial
lease transactions, whom the court must find persuasive, testified
that my client provided enough information for the defendant to
make a decision and that its delay was unreasonable. Furthermore,

- there was evidence that the defendant’s delay in approving the
assignment was not related to the buyer’s qualifications, but was
predicated on a dispute with my client involving a prior lawsuit
between the parties.

5 Based on the evidence presented, the court must conclude that
sufficient evidence supports a determination that the defendant
unreasonably withheld consent to the assignment.

6 The defendant nevertheless asserts that it did not refuse consent,
but merely delayed giving my client an answer until additional
information was obtained. We reject this argument. The terms of
the lease provided that the defendant could not unreasonably
withhold consent, but this is exactly what it did. As defined in
Webster’s Third New International Dictionary, ‘withholding’ means
‘not giving’, while ‘refusing’ on the other hand may require some
affirmative act or statement. Jones Corporation did not refuse
consent, it is true. But Jones Corporation’s decision to delay

~ consent amounted to a withholding of consent, especially given

" my client’s indication that time was of the essence; And, as noted
above, the evidence supports the determination that this decision
was unreasonable. Therefore, the defendant’s attempt to
distinguish between withholding consent and refusing consent is
unavailing under the lease provision here.



The closing argument presented above is an example of a persuasive text.

A lawyer will use persuasive language in many professional situations: when

arguing in court, when negotiating a contract, when writing a memo proposing

a course of action to a client, or when discussing the choice of candidate to

fill a position at a law firm. In all these situations, the key elements of a

strong argument are the same:

_ a clear statement of the issue and your position on that issue;

_ the presentation of evidence and reasoned arguments to support your
position;

_. the rebuttal (arguing against) of opposing standpoints or arguments.

Evidence can take many forms, such as physical proof, expert testimony and
documents.

19 Read Ron’s closing argument in Reading 4 again and match these functions
(a—f) with the corresponding paragraph in the text (1-6).

presenting the standpoint to be argued
drawing a conclusion from the evidence
rebutting the standpoint of the opposing side
reviewing the evidence presented

identifying the legal issue involved
summarising the facts of the case

- 0o o0 T
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20 On the basis of the notes written by Sam in the margin of Ron's closing
:anrif argument, write a memo to Ron, indicating the changes he should make to
»P.292  strengthen his argument. You should:

_ begin the memo by referring to your previous contact;
state the reason for writing;
_ present the points you want to make in the form of a list;
_ close the memo with an offer to provide further help if needed.

Remember which verhs are followed by the —ing form rather than the infinitive.

1Id 2: A CLOSING 4aigument
Ron has made the changes in his closing argument which Sam suagested. You are going

to listen to Ron as he presents his closing argument in court

21 # - Listen and discuss Ron's closing argument with a partner. Do you think it's
convincing?

\
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Sam suggests that Ron can improve his Another way to emphasise ideas is through

argument by giving more emphasis to key emphatic stress. Within a sentence in spoken
points. One way to emphasise ideas is to English, some words carry stress in accordance
begin a sentence with a phrase that signals with the natural rhythm of the language.
importance, e.g. It is imperative that ... or Emphatic stress, however, involves stressing

It is important to realise that ... certain words more than is natural to convey the

importance of a point or a particular meaning.

22 Practise saying the following sentence, each time stressing the underlined
word. How does the meaning of the sentence change?

1 We're meeting the new client on Monday.
2 We're meeting the new client on Monday.
3 We're meeting the new client on Monday.
4 We're meeting the new client on Monday.
5 We're meeting the new client on Monday.

23 # - Listen again to the last section of Ron's closing argument (from Based on
the evidence ...) and read the transcript on page 270. As you listen, underline
the words or phrases which are given emphatic stress.

24 Read this excerpt from the closing argument aloud and stress the underlined
words.

In determining whether a landlord has unreasonably refused to consent to an
assignment, the court should consider only those factors that relate to the
landlord’s interest in preserving the value of the property ...

25 Underline the words in this extract from another closing argument which you
think should be given emphatic stress.

As we have clearly demonstrated here today. the contract concluded between my
client and the defendant, the software design company Glaptech, unambiguously
stipulates that the defendant agrees to create a computer program enabling all
customers to book a ferry passage online. Specifically, the contract expressly reads
that the program must work for “all customers using modern home computers.”
We heard today, in the testimony of a recognized computer expert, that the concept
of “modern home computers” can reasonably be construed to include Apple
Macintosh computers. Therefore we must conclude that the creation of a program
which does not function on this very type of computer system constitutes a clear
breach of the contract concluded between my client and the defendant.

“nNOltange ce %Y Mhracep roevTer:
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26 Match these phrases from Reading 4 (1-3) with their paraphrases (a—<).

1 to give weight to evidence a to arrive at conclusions about facts based on the
evidence

2 to draw inferences of fact from evidence b the evidence provides a basis for a judicial decision

3 the evidence supports a determination ¢ to consider evidence important

27 Ron wins the case against the Jones Corporation on behalf of his client.
Using the phrases referring to evidence in Exercise 26, write three sentences
about the outcome of Keats v. Jones Corp.

Unit 7 Contracts: assignment and third-party rights



Reading 5: Keeping informed

It is essential for lawyers to keep informed about trends and recent developments in the
law, Lawyers are obliged to update their knowledge continually, both in the interest of
their own work and in the interest of their clients.

The text below is an excerpt from a capital markets report published periodically by a
large law firm. The aim of this newsletter is to ‘help our clients and friends understand
trends and legal developments in various areas of the law'.

28 Read the text quickly. What is its subject?

29 Read the text again, then match each of these headings (a—e) with the
paragraph it summarises (1-5).

a Other means of granting rights remain effective

b Extending third-party rights under certain circumstances

¢ The new law and when it takes effect

d A change in the principle related to contractual relationships
e Contract writers must consider third-party rights

) contract purport to confer a benefit

On 11 November, 1999, the Contracts
(Rights of Third Parties) Act 1999
became law in England, Wales and
Northern Ireland. The act applies to
contracts governed by English law or
the law of Northern Ireland entered
into beginning 11 May, 2000. It also
applies to each English law contract
entered into beginning 11 November,
1999 which expressly provides for its
application.

2)

The new statute has a significant
effect on a variety of contracts, and,
as contracts are at the heart of
business transactions, on business in
general. It fundamentally alters the
English law principle of privity of
contract that permits only parties to
a contract to enforce its terms, even
if the contract clearly purports to
confer a benefit on a third party.

The statute enables a person that is
not a party to a contract to enforce
its terms if the contract expressly
provides that the non-party may do
so, or if one or more terms of the

on the non-party, unless on a proper
construction of the contract, it
appears that the parties did not
intend the term to be enforceable by
the non-party.

a4

Therefore it becomes important that
contract drafters take into account
whether any third party has been
given rights under a contract. The
parties may agree in the contract to
exclude the application of the
statute. If this is not done, one or
more of the parties may be exposed
to unexpected claims by third
parties who were not intended to be
beneficiaries of the contract,

The new act does not affect rights
granted to third parties by means
other than the act itself. Therefore,
if the parties to a contract wish to
grant third-party rights under it,
they may continue to do so through
the use of collateral contracts,
novations, assignments, deed polls,
trust relationships and other
established English law mechanisms.




20 Answer these questions.

1 Which contracts does the new law apply to?

2 According to the new law, under which circumstances may a person who is
not a party to a contract enforce its terms?

3 What advice is given in the article to drafters of contracts?

31 Match these words from the text (1-5) with their definitions (a-€).

1 enacts a writers

2 construction b leave out

3 drafters ¢ interpretation
4 take into account d makes into law
5 exclude e think about

32 How does this new statute compare to the laws governing third-party rights in
your own jurisdiction?

Speaking 3: Discussing and evaluating sources
of mfm nmrtﬁ

33 The newsletter on page 102 appeared on a website which supplies information
to lawyers and their clients.

1 What other sources of information on recent developments in the law are
available to lawyers?

2 How can you keep your knowledge of the law in your jurisdiction up to date?

3 Which of the following sources of information do you consult? Which three
do you think are most useful? Give reasons for your choices.

_ In-house seminars

Legal publications (in paper form)
Online legal journals

Law conferences

Internal company memos or reports
University courses

Colleagues

Government websites

Law firm websites

(
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Unit 7

To improve your web-based research skills, visit www.cambridge.org/elt/legalenglish, click on
Research Tasks and choose Task 7.
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Lanquage Focus

1

(%)

Vocabulary: distinguishing meaning Which word in each group is the odd one
out? You may need to consult a dictionary to distinguish the differences in
meaning.

1 duty < right, responsibility obligation

2 intent objective  intention intensity
3 compose  draft write  enlist

4 convince propose induce persuade
5 appeal elect select choose

Vocabulary: word choice These sentences are from a tenant’s Right of
Assignment document. In each case, choose the correct word or phrase to
complete them.

1 Notwithstanding anything to the contrast 7 contrary / opposition contained in
the lease, Tenant can / may / shall have the following rights with respect to
assignment, transfer or sub-lease (referred to / in / as hereinafter as a
‘Transfer’) of the demised premises.

2 Landlord agrees that it will not unreasonably withdraw / rebut / withhold its
approval to any Transfer of the demised premises or any part thereof /
thereafter / thereunder, provided such Transfer shall be subject to all of the
terms and circumstances / conditions / inclusions of the lease.

3 Tenant shall waive / have / own the right to perform any of the following
acts without the necessity to request or obtain Landlord’s refusal /
withdrawal / approval therefor.

4 Transfer the demised premises or any portion thereof to / from / at any
‘affiliate company’. An affiliate company shall mean, for purposes of this
Article 49, any corporation, partnership or other business entirety / entreaty /
entity under common control and ownership with the Tenant, or with the
parent or any subsidiary of the Tenant.

Prepositions with contract 1 Complete the phrases below using the correct
preposition in the box. You may need to consult a dictionary.

against from to (x4) under upon
1 the parties ... ... a contract
2 pursdant’.. et the contract
3 to have rights and obligations ... a contract
4 to benefit ... the contract.
5 to assign rights or delegate duties _............ a third party
6 enforce a contract ... someone
7 a third-party beneficiary ... a contract
8 inreliance ... the contract



4 Prepositions with contract 2 Complete the sentences below using the correct
preposition in the box.

against of on to(x5) under (x2) |

1 Aparty .. "2 acontract may transfer the rights arising ... ... _the
contract ... another.

2 Privity of contract refers ... the fact that only the actual parties
i @ cONtract should have rights and liabilities ... the
contract.

3 A third-party beneficiary contract is formed when the parties intend
e CONFET @ benefit ... a third party.

4 The benefit ... a contract is an enforceable right ... the other

party.
5 Vocabulary: nouns ending with —or and —ee Form pairs of nouns following the

pattern of promisor/promisee using these verbs (1-4). Then match the noun
pairs with their definitions (a—d).

1 franchise  franchisor, franchisee d 3 mortgage
2 lease 4 transfer

a Someone (usually the owner) who gives a lease (right to possession) in
return for a consideration / someone to whom a lease is granted and who
uses the property

b Someone who conveys title to property or property to another / someone to
whom title to property or property is conveyed

¢ Someone who borrows money and pledges real property as security for the
loan / someone who lends money and receives real property as security for
a loan

d Someone who owns the rights or licence of a business who grants the
licence or permission to another / someone granted the rights or licence of
a business

S Word formation Complete this table by filling in the correct noun or verb forms.
Underline the stressed syllable in each word with more than one syllable.

Abstract noun Person

delegate | delegation !d_glegator, delegate, delegatee
assign
obligation
imply
[ ‘ intention/intent
consult
' enactment
rebuttal
r_construe
:Etermine )
!’ draft
‘transfer |
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Read the text quickly, then match each of these headings (a—g) with
the paragraph (1-7) to which it best corresponds.

a Termination of employment e Labour law
b Employment tribunals f Protecting the disabled
¢ Terms of employment g Recruitment

d Employment legislation

1 Employment law entails contracts between employers and employees which are normally
controlled by specific legislation. In the UK, certain laws have been enacted regulating the
areas of sex discrimination, race relations, disability, health and safety. and employee rights
in general. Also, certain aspects of employment contracts are covered by the Trade Union and
Labour Relations Act 1992.

2 In the recruiting processes, employers must take into consideration that it is unlawful to
discriminate between applicants for employment on the basis of gender, marital status, colour,
race, nationality, or ethnic or national origins. It is also unlawful to publish job advertisements
which might be construed as discriminatory. It is unlawful for a person to discriminate against
another based on sex or marital status in the hiring process and in respect of the terms and
conditions of employment. However, there are exceptions to this rule, such as where sex or
marital status is a genuine occupational qualification (GOQ).

3 The law protects disabled persons by making it unlawful to discriminate against such persons in
the interviewing and hiring process and regarding the terms of the offer of employment. Employers
are required to make reasonable adjustments in the place of work to accommodate disabled
persons. However, cost may be taken into account when determining what is reasonable.

4 After the employee is hired, protection is provided generally under the Employment Rights Act
1996. In particular, this Act requires the employer to provide the employee with a document
containing the terms and conditions of employment. The statement must include the following:
identities of the parties, the date of employment, a statement of whether there has been
continuation of employment, the amount and frequency of pay, hours of work, holiday
entitlement, job title and work location.

5 Matters related to termination of employment, such as unfair dismissal. discriminatory
dismissal or redundancy’ dismissal, are governed by the Employment Rights Act 1996. Also,
certain aspects of termination of employment are governed by the Trade Union and Labour
Relations Act 1992 when the decision to terminate employment is in some way related to the
activities of a trade union”.

1 (US) layoft 2(US) labor union



6 The protections mentioned above are largely enforced through complaints to an employment
tribunal. The tribunal has the power to render decisions and issue orders in respect of the
parties’ rights in relation to complaints. It may also order compensation for loss of prospective
earnings and injured feelings.

7 Employment law relates to the areas covered above, while labour law? refers to the
negotiation, collective bargaining and arbitration processes. Labour laws primarily deal with
the relationship between employers and trade unions. These laws grant employees the right to
unionise and allow employers and employees to engage in certain activities (e.g. strikes,
picketing, seeking injunctions, lockouts) so as to have their demands fulfilled.

3 (US) labor law

Key t erms. ‘ m ]') 5*’) yim ent

2 Match these key terms (1-4) with the examples (a—d).
discriminatory dismissal

redundancy dismissal

unfair dismissal
genuine occupational qualification

L A WNE

An employee is laid off because his employer had insufficient work for
him to do.

Only female applicants are hired for jobs at an allwomen hostel.

An employee is fired when she becomes pregnant.

d A worker's employment is terminated because he took part in lawful
union activities.

0o o

3 Answer these questions.

1 What does the phrase construed as discriminatory in paragraph 2 mean?
What do you think would be involved in proving that a job advertisement
could be construed as discriminatory?

2 What do you understand by the phrase reasonable adjustments in
paragraph 3? What factors do you think might be taken into account when
deciding if an adjustment is reasonable?

3 What do you think compensation for [...] injured feelings in paragraph 6
refers to? What kinds of work-related situations do you think could result in
such a claim for compensation?

4 Match the words to form collocations as they appear in Reading 1.

1 sex a origins

2 marital b dismissal

3 ethnic ¢ discrimination
4 holiday d status

5 unfair e entitiement

5 What laws govern employment in your jurisdiction? Do they regulate the same
areas (sex discrimination, race relations, disability, health and safety, and
employee rights in general) that the UK laws regulate?

Unit 8 Employment law
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Reading 2: EU directives on employment
The following text, which appeared in an online gazette for lawyers, deals with changes
that would likely result from the implementation of planned EU directives on

employment

& Look at the title and read the first paragraph of the text. What do you think
case bonanza means? Why will there be a case bonanza?

7 Read the first two paragraphs. What does each of the three planned directives
deal with?

EU employment laws mean case bonanza

Employment lawyers will soon experience a major boom in work after the European
Commission last month published plans to outlaw discrimination in the workplace on the
basis of age, religion and sexual orientation. At present, UK domestic legislation only allows I
for claims against employers on the grounds of race, sex and disability. The proposed
directive would also cover, inter alia, discrimination based on age and religion.

Further directives are also planned. A second one would deal with outlawing discrimination
on the grounds of race and ethnicity more generally, while a third envisages a ‘programme
of action’, providing practical support and funding for education on race-discrimination ;
issues and for groups which target race discrimination.

Once passed, the directives would place a deadline on transposition into the national laws
of the member states and might allow people to bring claims against governments and
other state employers, such as local councils.

The directives would add to a large number of other European measures already {.
enshrined in UK law, such as those covering maximum working hours and entitlement to

parental leave, which were enacted last year, and have led to a huge growth in work for

employment practitioners. It is only since the Amsterdam Treaty was passed last summer
that European law-makers have had the ability to introduce anti-discrimination legislation
on any basis other than sex.

David Cockburn, the former chairman of the Law Society’s Employment Law committee,
said: “The whole discrimination industry will take off in the next four or five years because
of so much legislation in the pipeline! He said advising employers on how to avoid claims
and increased awareness amongst the public of their rights would give rise to more work
for solicitors. Mr Cockburn added that the scope of discrimination would also be opened
up by a broader definition of indirect discrimination in the directive which would ‘remove
any artificial hurdles claimants currently have to cross',

Elizabeth Adams, chair of the Employment Lawyers Association'’s international committee,
said the directives would mean ‘more legislation for employers to tackle, more claims and
more work for lawyers' as well as a ‘simpler route for claimants’.

L=
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2 Read the whole text and decide whether these statements are true or false.

1 A directive concerning entitlement to parental leave will soon be made into
law in the UK.

2 David Cockburn thinks the discrimination industry will expand over the next
few years because so many new laws have been passed.

3 Once passed, EU directives apply immediately to member states.

4 Elizabeth Adams thinks that the directives will make it easier for employees
to file a complaint against an employer.

9 Match these words or phrases from the text (1-4) with their synonyms (a—d).

1 to outlaw something a a person asserting a legal right which has been violated
2 to bring a claim against someone b a right to benefits specified by law or contract

3 entitlement ¢ to make something illegal

4 claimant d to assert a legal right alleged to have been violated

Listening 1: An employment tribunal claim

Lawyers are often consulted in employment rights disputes, providing consultation and
representation for clients who want to make or defend claims to an employment tribunal.
Employment tribunals are judicial bodies established in the UK to resolve disputes
between employers and employees over matters involving employment rights, such as
unfair dismissal. redundancy payments and discrimination. Do you have employment
tribunals in your jurisdiction?

Generally speaking, the handling of a claim in the UK proceeds as follows: firstly, a
claimant submits a claim, usually in person, to an employment tribunal. If there are any
outstanding issues concerning such things as witness testimony, necessary documents,
etc., the chair of the tribunal then holds a case-management discussion to clarify them.
Sometimes this is followed by a pre-hearing assessment or review [which the claimant
may attend if desired), at which time the tribunal decides whether the claim has merit.
Lastly, there is a final hearing where a decision is made as to whether the claim succeeds
or fails, and if it succeeds, the amount of damages to be awarded.

The following telephone conversation is between a lawyer [Jane) and a client [Gwen),
who is an employer defending a claim filed with the employment tribunal. They discuss
the preparations for a pre-hearing assessment. They mention a document called an entry
of appearance, This is a written notice of appearance providing the respondent’s full
name and contact details, as well as a statement of opposition to the claim, including the
grounds upon which it is opposed.

10 « - Listen and tick the actions that Gwen will take following the phone
conversation.

1 attend a managers’ meeting

2 contact the employment tribunal personally

3 inform the management about the status of the case

4 send an email with the requested document

5 discuss the case with the dismissed employee

6 write an exact account of the circumstances leading to the dismissal

O00COo0n
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171 Choose the correct answer to each of these questions.

1 What does Jane want Gwen to do with the draft entry of appearance?
a submit it to the employment tribunal for the pre-hearing assessment
b review it, make any necessary changes and send it back to her
¢ decide on the basis of it whether they want to proceed with the case

2 According to Jane, when would a lawyer make an application for a pre-
hearing assessment?
a when the defendant believes the claimant’s case is weak
b when the defendant wants to present all of the evidence at the full
hearing
¢ when the defendant wishes to inform the court who will be representing
him/her

3 Why does Jane think it will be better for her client if the case does not go to
final hearing?
a because it would save the parties involved time, effort and money
b because she thinks her client could lose the case
¢ because she thinks the good faith between employer and employee would
be lost

4 What does the client state is her firm's top priority in the case?
a finding out exactly what the dismissed employee did with the confidential
information
b resolving the dispute successfully and getting back to work
¢ avoiding the expense of having the case go to a full hearing

Writing 1: Attachments and formality

12 This email was sent by Gwen to Jane as promised in the telephone
conversation. What documents are attached to the email? Underline the
sentences she uses to refer to them.

®ene i i . s FIESTAT oot

Subject: Myers dismissal case

Attached: entry of appearance.pdf; reasons 'Ior-dismissal_M)fers.doc

Dear Jane

Further to our phone conversation this morning, | attach the revised entry of
appearance form which you requested. In addition, please find attached a document
providing a complete factual account of the circumstances of the theft. Kindly let me
know if anything needs to be changed or if you require further information.

I'd appreciate it if you could let me know as soon as possible whether the case
can be handled solely on the basis of a written submission as you mentioned.

Many thanks for your assistance in this matter.
Sincerely

Gwen Hill
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~ Although Jane and Gwen have a friendly working relationship and are on a first-
name basis with each other, the style of Gwen’s email to Jane is polite and formal.
Which words or phrases contribute to the politeness and formality of the email?

14 Match these formal expressions (1-10) from the email on page 110 with their
more informal counterparts (a—j).

1 Kindly let me know a Here's the

2 Further to our phone conversation this morning b with all the facts

3 for your assistance in this matter ¢ if you need more information

4 which you requested d Tell me

5 Sincerely e As mentioned on the phone this morning

6 providing a complete factual account of the f Thanks a lot

circumstances

7 | attach g Please tell me asap

8 Many thanks h you asked for

9 if you require further information i for helping me out with this
10 I'd appreciate it if you could let me know as soon j Best wishes

as possible

15 Jane has submitted the entry of appearance and the application for the pre-
SANDLE hearing assessment to the employment tribunal. She has also made a written

»e-294 submission of the case to the tribunal, and requested that the case be
disposed of solely on the basis of this written submission.

Write an email from Jane to Gwen, informing her of the steps she has taken

and providing her with copies of the documents submitted to the tribunal. Write

the email in a formal, polite style. You should include:

. a statement of the reason for writing;

.. information about the actions she has taken in the case since their last
contact;

_ reference to the documents attached;

. reference to what Jane believes will be the outcome of the case;

_ a closing line offering assistance if needed.

A SexX discrimination case

sERE

LW

In the UK, the law provides for sex-discrimination cases to be brought before an
employment tribunal, which has the power to award compensation to the claimant. If the
tribunal decides that the law has been broken, it can award compensation for financial
loss, as well as for injury to feelings or health which has been suffered as a result of the
discriminatory treatment. Furthermore, a tribunal may alse award aggravated damages if
the injury to feelings has been made worse by the manner in which the discrimination has
been carried out. In certain circumstances, the tribunal may even order exemplary

damages in order to punish the respondent

The article on page 112 provides information about the outcome of a case heard by ar

employment tribunal

16 Quickly scan the article and decide which is the most appropriate headline.

1
LAWYERS FINED BY TRIBUNAL 3
FOR DISCRIMINATORY BEHAVIOUR TRIBUNAL HEARS
S CONTROVERSIAL DISMISSAL CASE

2
HIGH AWARD OF DAMAGES IN

DISCRIMINATION CASE
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wwyers often advise their clients how

Solicitors are not immune from employment law
cases being brought against them: in what is being
heralded as a landmark case, a tribunal has awarded
two female former employees of the London firm
Sinclair, Roche and Temperley awards totalling
£000,000. The employees successfully claimed
that they were victims of sex discrimination and. in
particular, that the discriminatory culture pervading
the firm prevented women from becoming senior
equity partners.

1 Who do you think the text was written for?

17 Read through the article more carefully and answer the questions below.

An interesting feature of the case is that the
tribunal found that the way in which a partner at
the firm behaved during the litigation was
malicious and designed to discredit one of the
applicants without having any real foundation.
In consequence, the tribunal imposed £3,000
extra aggravated damages. Such awards
encourage caution in the way in which
proceedings are defended.

2 What was the case about? Who were the claimants, and who were the

defendants?
3 What is a ‘landmark case'?

4 According to the claimants, what prevented them from becoming senior

partners at their firm?

5 Why were extra damages imposed on the defendants?

6 What does the text say about the effect that the award of extra aggravated
damages would likely have on future proceedings of this kind?

7 Explain what you think is meant by a discriminatory culture at a law firm.

PR tshilitv riclkc
stening 2. LiaOlucy risKs

to avoid claims arising from work-related disputes,

such as the one discussed in Reading 3, by informing them of potential risks.

In the following interview, a lawyer (Ms Brewer] tells her clients [Mr and Mrs Howard),
who are business owners and employers, about the liability risk associated with drug
testing in the workplace.

18 #° Listen to the interview and decide whether these statements are true or

false.

1 Mr Howard says that the drug problem at his company is affecting business.
2 Ms Brewer informs her clients that the issue of employee drug testing is an

unsettled area of the law.

3 If they dismiss a worker on the basis of a drug test that reveals the worker
has taken drugs, Mr and Mrs Howard risk being sued for infringing

employees’ rights.

4 Ms Brewer points out that under certain circumstances, the courts have
decided that employers were entitied to dismiss an employee for work-

related drug use.

5 Ms Brewer recommends laying off the workers suspected of consuming

illegal drugs in the workplace.



Lanquadge use: gxpressing an o

pinion,

agreeing ana aisagreeing
19 In the course of the interview in Exercise 18, the lawyer and her clients

express opinions and agree and disagree about several points. The words and
phrases they use are shown below. Match each phrase (1-11) to its function:

0 expressing an opinion
A expressing agreement
D expressing disagreement

A+D expressing agreement, but adding an opposing view

Exactly!

| agree with you, Mr Howard, but we have to look at what the law says.

I don't think we can risk waiting until they have had a chance to kick their

drug habits!

John's right - we need to act on this now.

I'm afraid | have to disagree with you both.

In my opinion, you risk more by acting hastily, by making a kneejerk

reaction to the problem.

That may be true, but we can't just sit back and do nothing.

I couldn't agree more!

I see your point ...

10 ... you're absolutely right -~ you do bear responsibility for the safety of
others.

11 That’s not a bad idea ...

[ 4 = W NP
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20 Which phrases in Exercise 19 do you think express agreement strongly?

21 Look at these phrases for disagreeing and tick the ones which you think would
be acceptable for a lawyer to use with a client.

1 You're wrong about that.

2 | see what you mean, but | still feel ...

3 | suppose that could be true. However, | think ...
4 | agree with you to a certain extent, but ...

5 | totally disagree.

6 I'm not sure | entirely agree with you on that.

7 That's not true.

8 You've got that all wrong.

Speaking: Agreeing and disagreeing

22 Using the phrases for agreeing and disagreeing presented above, discuss
these statements with a partner.

1 Sex discrimination cases will decline as women are now enjoying more
equality in the workplace.

2 Drug testing in the workplace is an infringement of an individual's right to
privacy, a right which the courts should continue to protect.

3 It is an employer's responsibility to help its employees overcome problems
with addiction or substance abuse.

4 Women should be able to resume their careers where they left off after
taking time off to bring up a family.

Unit 8 Employment {aw
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23 The article is divided into three parts. Read the three headings. Which of the three
sections do you think primarily contains opinions and attitudes?

24 Look at the first section of the text. Underline the explanation of how employment
tribunals work, as well as the four adjectives describing the new arbitration scheme.

25 Read the whole text. Whose opinions of the arbitration procedure are reported? Why
does the writer describe the introduction of the new scheme as ironic?

Determining unfair dismissal cases by arbitration

Since 21 May 2001, a voluntary arbitration procedure in unfair dismissal cases has been available

to employers and employees in England and Wales as an alternative to the traditional way of
resolving such cases via employment tribunals.

Compared with a public hearing in front of a three-member employment tribunal, with a

legally qualified chairperson, involving the cross-examination of witnesses and, in the vast
majority of cases, the involvement of legal representatives, the new arbitration scheme,
administered by the Advisory, Conciliation and Arbitration Service (ACAS), is intended to be
‘speedy, informal, confidential [and] non-legalistic’

Key features of the scheme
There are significant differences between the new arbitration scheme and the conventional
employment-tribunal process. The key features of the ACAS arbitration scheme are as follows:

The scheme is entirely voluntary and is available only in respect of unfair dismissal claims. It
can be used only where both parties agree to it and waive certain rights they would have at an
employment tribunal.

Hearings will be held in private in such places as an ACAS office or a hotel and will normally
be completed within half a day. Written statements of their case may be submitted by the
parties in advance.

The case will be heard by an experienced arbitrator, chosen by ACAS, not the parties
themselves, Legal representatives may be used by the parties.

There is no set format for the hearing. Arbitrators have a general duty to act fairly and impartially
between the parties, giving each party a reasonable opportunity to plead his or her case and
respond to that of the other party. The process is intended to be ‘inquisitorial’ or ‘investigative’,
rather than adversarial as in tribunal hearings — no cross-examination will take place.

Each party covers their own costs in attending the hearing. However, if a dismissal is found to
be unfair, the arbitrator can include in the calculation of any compensation a sum to cover
the costs incurred by the employee in attending the hearing.

Arbitrators are required to apply EC law and the Human Rights Acts 1998 (on which a legal
adviser may be appointed to provide guidance), but otherwise, instead of applying strict legal
tests and case law, the arbitrator’s decision will have regard to ‘general principles of fairness
and good conduct in employment relations’

As with unfair dismissal cases determined by an employment tribunal, reinstatement, re-
engagement and compensation are the available remedies if the dismissal is not upheld.
Unlike tribunal cases, however, the award is confidential to ACAS and the parties, and the
arbitrator’s decision will be final and binding,

There is only very limited scope for appealing or challenging the arbitrator's award.
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Commentary

It remains to be seen what impact the new arrangements will have. Lawyers and other
commentators are uncertain about the merits and likely attractiveness of the new scheme. Some
have expressed concern that, because the criteria for arbitrators” decisions (‘general principles of
fairness and good conduct in employment relations’) differ from the statutory tests applied by the
tribunals, a ‘two-tier’ system of justice may develop. It has also been suggested that the arbitration
scheme offers employers and employees less certainty of outcome, and that the confidentiality of
awards may mask variable standards within the arbitration scheme.

Some lawyers think that the confidentiality of proceedings under the arbitration scheme may be a
significant attraction to employers who want to avoid the damaging publicity sometimes
associated with tribunal cases. Conversely, however, some lawyers predict that the fact that the
process is private may make arbitration less attractive to dismissed employees. According to this
view, arbitration lacks the ‘embarrassment value’ of public tribunal hearings which may lead to
favourable out-of-court settlements for dismissed employees. The limited grounds for appealing
against an arbitrator’s decision are considered a disadvantage for employers.

The irony of the new arbitration scheme is that employment tribunals were themselves intended
as an ‘easily accessible, informal, speedy and inexpensive’ alternative to the ordinary courts for
dealing with individual employment disputes when the UK’s unfair dismissals legislation was
first introduced 30 years ago.

Read the article again and decide whether these statements are true or false.

1 Arbitration is intended to be faster and less formal than the traditional
process of resolving employment disputes.

2 In the arbitration scheme, parties will not be questioned by the other party’s
representative.

3 In reaching a decision, an arbitrator is obliged to apply case law and legal
tests.

4 Some lawyers fear that arbitration will lead to double standards in the
resolution of employment disputes.

5 The confidentiality of arbitration appeals to those who have been dismissed
from work, as it causes less embarrassment.

6 Employers regard the fact that it is difficult to appeal a decision made by an
arbitrator to be a considerable advantage of the arbitration system.

Match these adjectives from the text (1-5) with their synonyms (a—e).

1 voluntary a huge

2 key b traditional

3 vast ¢ private

4 confidential d important

5 conventional e optional

Match these verbs (1-6) with their definitions (a—f). The verbs are in italics in

the article.

1 to waive a to formally request that a decision of an inferior body be
reviewed by a superior one

2 to hear b to argue a case in court

3 to plead c to give something up

4 to apply d to make use of something (when deciding a case)
5 to appeal e to question something

6 to challenge f to listen to a case at a relatively formal proceeding

| e —
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29 Match the verbs (1-6) with the nouns in the box that they collocate with in the

article. Some of the nouns go with more than one verb.

anaward alaw acase rights

1 to hear 4 to apply
2 to waive 5 to appeal
3 to plead 6 to challenge

Can you add any more?

30 How does the arbitration procedure described in the text compare with the

Wi
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iting 2: Advising

yCAUAVC

arbitration system used for handling employment disputes in your jurisdiction?

19

iNtadges In an emait
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A lawyer has received a request from a client who employs a large number of people and
has to deal with employment rights disputes an a reqular basis. The client has asked for
general information about the arbitration process described in Reading 4 in a short, easy-
to-understand memo. He wants to know how it compares with employment tribunals, and
what the advantages and disadvantages are of arbitration fram the point of view of an

employer.

371 Read this email, written in response to the above request. Some of the

information it contains is incorrect. Find three factual mistakes and correct them.

®©66

Dear Mr Mason

In your email of 9 April, you asked for information concerning the new arbitration procedure. You
specifically requested an assessment of the advantages and disadvantages of arbitration from the
point of view of an employer. The following summary presents a selection of key features of both
the new arbitration scheme and the existing employment tribunal process.

Speed: Unlike hearings held before an employment tribunal, the new procedure can be
completed faster, usually in one week. This is clearly advantageous for an employer, as it would
save a great deal of time and money.

Confidentiality: In contrast to the public hearings held by employment tribunals, the new
arhitration process is conducted in a private setting, such as a hotel, and is completely
confidential. This prevents an employer from getting the unwanted bad publicity that often
accompanies public proceedings. A further advantage of confidentiality from the point of view
of an employer is the fact that high out-of-court settlements for employees (which are typically
reached in order to avoid the embarrassment of public proceedings) are thus much less likely.

Appeals: Both the decisions of an employment tribunal and those reached in arbitration can be
appealed. Naturally, this can be regarded as a significant advantage for an employer.

On balance, | would say that the new arbitration scheme is attractive from the point of view of an
employer, and | recommend that you consider making use of this new process to deal with all kinds
of employment disputes.

Please do not hesitate to contact me if you would like further information. | have attached an
article about this topic to this email which may be of interest to you.

Yours sincerely

Elisabeth Stephens



22 When comparing complex ideas in a clear and simple way, it is advisable to

33
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decide on an overall organising principle. Generally speaking, two approaches
to organising ideas are available to the writer:

A Listing and explaining the advantages and disadvantages of one system and
then the other;

B Choosing key points — such as confidentiality — and discussing each system
in respect of these criteria.

1 Which method of organising a comparison is used in the email you have just
read?

2 Which sentence in the email announces the organising principle to the
reader at the beginning of the text?

3 Underline the phrases in the email which are used to compare and contrast.

4 Which phrases are used to point out advantages?

Rewrite the email on page 116 using method A to organise the information.
Correct the factual mistakes and make use of some of the following phrases
for comparing and indicating advantages/disadvantages:

X has a number of advantages, such as ...

However, it also has some disadvantages/drawbacks ...

X differs from / is different from Y with regard to / in respect of ...

The first system / The former has the advantage/disadvantage of being ... ,
while the second system / the latter has the benefit/drawback of being ...

.- Unit 8

To improve your web-based research skills, visit www.cambridge.org/elt/legalenglish, click on

Research Tasks and choose Task 8.
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Vocabulary: distinguishing meaning Which word in each group is the odd one
out? You may need to consult a dictionary to distinguish the differences in
meaning.

1 discrimination ~ dismissal  redundancy layoff

2 reduce  outlaw  prohibit  forbid

3 solely exclusively  primarily only

4 confidential certain private secret

5 essential key conventional important

6 speedy fast vast swift

Adjective formation Add the prefixes in—, non- or un- to each of these words
to form its opposite. The words marked with * have more than one possible
form.

attractive anattractive
certain
confidential
conventional*
discriminatory
fair

lawful
necessary
reasonable
10 specific*

11 voluntary

LoOo~NOOAEWNRE

Word choice These sentences are part of the UK Employment Rights Act
1996. In each case, choose the correct word or phrase to complete them.

1 An employee who waives / intends / submits to return to work earlier than
the end of her maternity leave period shall give to her employer not less
than seven days' information / provision / notice of the date on which she
intends to return.

2 If an employee attempts to return to work earlier than the end of her
maternity leave period without complying with / referring to / relying on
subsection 1, her employer shall be entitied to / subject to / requested to
postpone her return to a date such as will secure, subject to subsection 3,
that he has seven days' notice of her return.

3 An employer is not entitled to / under / in subsection 2 to postpone an
employee’s return to work to a date after the end of her maternity leave
period.



< Use of prepositions Complete the sentences below using the prepositions in
the box. The sentences are taken from the texts in this unit.

against against  from from in of off on on to
to under via with

1 It is unlawful for a person to discriminate 2421150 . another based on sex or
marital status in the hiring process and in respect of the terms and
conditions of employment.

2 Arfter the employee is hired, protection is generally provided ... the
Employment Rights Act 1996.

3 A voluntary arbitration procedure in unfair dismissal cases is available

. employers and employees as an alternative . e thE
tradmonal way of resolving such cases . employment tribunals.

4 Solicitors are not immune ... _ employment law cases being brought
________________________ them.

5 The employees successfully claimed that they were victims ... sex
discrimination and that the discriminatory culture pervading the firm
prevented women ... becoming senior partners.

6 The whole discrimination industry willtake . in the next four or five
years because of so much legislation __________ the pipeline.

7 One directive would deal with outiawing discrimination ... the grounds

of race and ethnicity.
8 Once passed, the directives would immediately become binding ... .
EU member states.

5 Verbs Complete this text, in which a lawyer explains to a client what an
employment tribunal is, using the verbs in the box.

awarded decide  dismissed file  goes heard includes
incurred issue pay resembles
‘If you think you have been unfairly 1) d.atmisaed from your job, you can
Py B ... a claim for your case to be 3) ... by an employment
tribunal. A tribunal 4) ... a court, although it is more informal. It hears
different types of complaints from employees. If your complaint 5) ............. to
a hearing, it will be heard by a panel of three people, which typically
53 e e the chair, who is a qualified legal practitioner, and two non-legally
qualified members, who may have experience as employers or union
representatives, for example. The tribunal will 7) ... whether your
dismissal was unfair or not. If your case is successful, the tribunal will also
decide whether compensation should be 8) ..............., and if so, how much.
The tribunal may 9) ... a cost order, requiring the claimant or the
respondent (employer) to 10) ... the costs 11) ................. by the other
party.




i Read through the text quickly and complete the sentences below using the
words in the box.

contracts disclaimers exclusions title transfer warranties

1 A sale can be defined as the .. ... of ...........in & good.

2 Implied ... . . do not need to be expressed as they are implied by law.

3 Two means of limiting warranty liability are ... e @NG L -

4 The CISG sets forth rules that govern . ... .... for the international sale of goods.

The sale of goods entails a broad area of the law which is largely governed by legislation. Where
an aspect of the law is not regulated by legislation, it is governed by the common law or often by
general principles of law in hon-common law jurisdictions.

The applicable legislation sets forth the nature of what is involved in the sale of goods. Naturally,
this includes definitions of what constitutes a sale and goods!. A sale entails the transfer of title in
a good from the seller to the buyer. Goods can be defined broadly as some type of tangible chattel.
Application of the legislation depends upon: the type of sale; whether the seller is 2 merchant or
not; and, if the seller is a merchant, whether he is trading in the course of his usual business.

The aspects of sale of goods governed by legislation include such things as contract formation,
price, passage of title, warranties of title, implied warranties, express warranties, disclaimers
of warranties, remedies for breach of warranty, delivery and acceptance of goods, and the
passing of risk. The principal relevant legislation in the UK is the Sale of Goods Act 1979
(including its amendments).

Contract formation in this context includes the requirements applied to contracts in general with
some added details such as agreements implied by conduct of the parties. The price to be paid for
the goods is usually set forth in the agreement, but in some instances relevant legislation will
determine the price if this term is left out. At the very least, the buyer is generally required to pay a
reasonable price. Contractual provisions concerning the transfer of title dictate when good title is
transferred, for example between a person who has possession but not title to a third-party buyer.
Generally, good title cannot be transferred to a third party from a person not authorised to do so by
the holder of title. Naturally, aspects of good faith and apparent authority come into play in this
context.

Different warranties play a major role in the sale of goods. Implied warranties are such
warranties which do not need 1o be expressed but which the law implies. Some of these types of
warranties would include warranties of title, fitness for a particular purpose, and quality or

L (US) good can be used in the singular in US English



merchantability. Many times the application of the latter two types of warranty depends upon the
type of sale (for example sales by sample) and whether the seller is a merchant acting in the
course of business. Express warranties are warranties which are specifically stated either in
writing or orally, as the case may be. Under many statutory provisions, an express warranty
cannot negate an implied warranty of the relevant legislation. A common feature of legislation
governing the sale of goods is to restrict the ability to limit warranty liability through exclusions or
disclaimers in the contract.

Another general aspect of this type of legislation is to regulate performance betlween the parties.
Aspects covered in this area would inciude delivery and acceptance, inspection by the buyer, the
buyer's right to refuse acceptance and return of goods.

An international convention which should be particularly mentioned in this context is the United
Nations Convention on Contracts for the International Sale of Goods Act (CISG). The
Convention sets forth rules that govern contracts for the international sale of goods and takes
into consideration different social. economic and legal systems to remove legal barriers and
foster the development of international trade.

Warranties Match these types of warranties and concepts related 1o warranties
(1-7) with their definitions (a—-g).

1 express warranty a a warranty that the goods being sold are suitable for the purpose
for which the buyer is purchasing them

2 implied warranty b a warranty that the seller of the goods owns them (e.g. the goods
have not been stolen or already sold to someone else)

3 warranty of fitness ¢ a violation of a warranty when the goods do not comply in some

regard with an express or implied promise at the time of sale
a spoken or written promise made by the seller about the quality,

(-8

4 warranty of merchantability

performance or other considerations concerning the goods covered
by the contract which would affect the buyer’s decision to purchase

5 warranty of title e a negation or restriction of the rights under a warranty given by a
seller to a buyer
6 breach of warranty f a warranty that the goods being sold are of a quality that generally

conforms to ordinary standards of similar goods sold under similar
circumstances

7 disclaimer of warranty g a warranty which is not explicitly stated but that is imposed by the
law due to the nature of the transaction

Buying and selling Complete the table below using the words In the box.

commodity consumer customer to deal in merchandise
merchant to offer for sale to pay for to purchase purchaser
retailer supplier vendor wares

words related to the act of buying

words related to the act of selling

words for buyers of goods

words for sellers of goods

bW NP

words for goods
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Most of the words in the right-hand column of the table in Exercise 3 are not
exact synonyms but are used in slightly different ways. Read this excerpt from
a student’s vocabulary notebook on the definitions and uses of two of the
words for goods.

word definition sample sentence collocations/usage
wares small items for selling  The company must do  to promote / to peddle (= sell) wares
in a market or on the  more to promote their ~ word ending: -ware
street, but not usually  wares overseas. hardware, tableware,
in a shop; or, a kitchenware
company’s pr t Also: warehouse
merchandise  (formal style) goods Being allowed to used / damaged / retail /
that are bought return or exchange wholesale merchandise
and sold merchandise is a merchandising: producits tied in
privilege, not a to popular film, etc.
legal right.

1 What do you think of the way vocabulary is recorded in the excerpt above?
2 How do you record vocabulary?

Choose one section of the table in Exercise 3, such as ‘words for goods', and
look up each word in a dictionary. How do the meanings differ? Find out if a
word is used in some contexts but not in others.

© These clauses are typically included in a company's general terms and conditions of sale. Match the

clause types (1-10) with their descriptions (a—j).

1 claims and credit a Contains provisions governing the payment of the monetary
consideration for the goods. It may include, among other things,
terms governing the manner and time of payment, as well as
modification of the amounts charged for the goods.

2 changes or cancellation b Contains, among other things, provisions governing the ownership
of the goods and exactly when the peril of loss is shifted from the
vendor.

3 delivery ¢ Provides that, despite the fact that the purchaser has taken
possession of the goods, the vendor maintains ownership thereof
until some condition (usually payment) is fulfilled.

4 indemnification of vendor d Contains provisions governing the manner in which orders for
goods are submitted by the buyer and accepted by the vendor.

5 limitation of remedies e Contains, among other things, provisions regarding the time,
limitations and manner of which the sale of the relevant goods
becomes complete and final if payment has been made.

6 orders f Contains provisions governing the time and manner of any
complaints by the purchaser regarding the goods.



7 prices and payment g Contains, among other things, the terms and conditions governing
any express warranties, often including provisions regarding
inspection of the goods by the seller and liability, and limitations
thereof, of the seller for breach of such warranties. Often matters
related to notice of defects and disclaimers are included.

8 retention of title h Contains provisions restricting the vendor's legal responsibility to
pay damages due to, among other things, errors in the goods and
in many cases governing the maximum amount payable by the
vendor for such things.

9 title and risk i Provides that the purchaser guarantees any possible loss the
vendor might incur connected with any use of the goods, including
violation of any intellectual property rights.

10 warranties j Contains provisions governing modifications by the purchaser
regarding, among other things, the character or manner in which
the goods are manufactured, payment of any expenses related
thereto and termination of any orders placed.

Decide which kind of clause each of the sentences (1-5) below would most
likely be found in. Then explain them in your own words.

ExampLE: Prices and charges are subject to change without notice,
Prices and pauyment clanse
t means that the prices and nther fee: an be changed at ant

give yow any advance notics

1 Title in the goods shall pass to the buyer on delivery of the goods.

2 Vendor's interpretation of a verbal order shall be final and binding where
shipment is made prior to receipt of written confirmation.

3 Vendor does not make any representations or warranties except that those
goods shall conform to the specifications supplied by Purchaser and that all
processing applied by Vendor is performed in a good workmanlike manner in
accordance with applicable industry trade standards and practices subject to
any tolerances and variations consistent with the usual trade practices or as
specified by Purchaser.

4 Purchaser hereby agrees to indemnify and hold harmless Vendor from and
against all loss, damages, expenses, claims, suits and judgments arising,
directly or indirectly, out of the design, installation, maintenance or operation
of the goods.

5 Vendor may accept Purchaser's request to change the specifications or
processing of the goods, but shall reserve the right to charge Purchaser for
all costs and services necessary for such changes.




5 - Listen to the first part of the presentation. According to the speaker, why is charge! =
it a problem if the ROT clause is interpreted as a charge? b

a liability which
9 4 Listen to the second part and take notes as if you were attending the secum's
seminar yourself. What are the five tips for drafting effective retention of title payment: in the
clauses? Compare your notes with a partner. UK. a charge
) must, in most
10 Choose the best answer to each of these questions. ST

1 What is the main purpose of a retention of titie clause? registered with

a to prevent the liquidation of the buyer Companies

b to protect the seller in the event of the insolvency of the buyer House to be -

¢ to enable the seller to profit from the manufacture of the goods sold to effective
the buyer .

2 Why don't sellers register every ROT clause as a charge?
a It would be too expensive to register every one.
b It is not permitted to register every one.
¢ It would be too time-consuming to register every one.

3 Why does the speaker advise putting a serial number on all the goods sold?
a so the seller can prove to a liquidator which goods belong to him
b so the seller can keep a record of which buyer has bought his goods
¢ so the seller knows exactly how many goods he has sold

4 Why should an ROT clause say that the buyer has a right of entry to recover

the goods?

a so that the buyer will not claim additional property that does not belong to
him

b so that the goods are not used to produce a product, thus becoming
impossible to recover

¢ so that the buyer will have access to the place where the goods are
stored

171 Complete the retention of title clause below using the words in the box.

buyer  due in full premises recover  seller  solvency
supplied value

The ownership of the goods 1) ............. to the buyer shall remain with the

BY i until payment 3) ..o far all the goods shall have been
received by the seller in accordance with the terms of this contract or until
such time as the 4) ... sells the goods to its customers by way of
bona-fide sale at full market 5) ... . If such payment is overdue in
whole or in part, the seller may 6) ... or resell the goods or any part of
it and may enter upon the buyer's 7) ... for that purpose. Such payment
shall become 8) = immediately upon the commencement of any act or
proceeding in which the buyer's 9) .. is involved.

12 Does the clause above have the five characteristics of a well-drafted ROT
clause mentioned by the speaker?

o 1(Us) security interest

\
124)
—
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In a university law seminar,

sfudents are often asked to present case briefs which then

form the basis of group cussion and debate. In the following exercise, you will hear a

law student presentin e brief of a tase involving an issue related to the sale of goods

The issue is known as “shrink-wrap contracts’

13 # - Listen to the case brief. What exactly is the product involved in the
dispute? What is the central legal issue in the case?

14 Decide whether these statements are true or false.

1 In the first instance, the court held that the sales contract was binding and
in full force and effect.

2 In the view of the Court of Appeals, the purchaser could have returned the
software if he did not agree with the terms and conditions.

3 The Court compared buying shrink-wrapped software with buying an airline
ticket, as both involve payment before the terms of sale are fully known to
the consumer.

4 The UCC states that a vendor may not propose limitations on the kind of
conduct that constitutes acceptance of the terms of a contract.

5 According to the Court, the respondent had to acknowledge the terms of
sale, since he could not use the software without doing so.

daNalysSis: A Case oriei
15 Read the transcript on pages 271-272 of the case brief of ProCD, Inc. v.
Matthew Zeidenberg and Silken Mountain Web Services. Underline the
paragraph where the speaker gives an overview of his brief. The speaker
explicitly mentions the sections of the brief. What are they?

16 On two occasions in the presentation, the speaker uses a particular device to
introduce a new topic. What is this device? Underline the two examples.

17 Complete the spaces (1-9) in the explanation on page 126 of how to prepare a
case briefing using phrases in the box (a—i).

The court pointed out / noted that ...

In the first instance, the court ruled ...

The question before the court is whether ...
The court reversed the ruling of the first instance.

The court drew the conclusion that ...

The court upheld/affirmed the decision of the lower court.

The issue in this case is ...

The instant case involves the following circumstances ...

The court remanded the case back to the lower court for further
proceedings.

- T "0 Q00w



Preparing a case brief

Although individuals or law firms usually have their own preferred ways of structuring a case brief,
a typical one will include the following elements:

A The name of the case, the names of the parties
Cases acquire their names from the parties involved, with the name of the party who initiates
the action appearing first.
Useful terms
plaintiff. the party who files a complaint in a civil suit in a trial court
defendant: the party being sued
appellant?: the party who appeals the judgment of a lower court
respondent>: the responding party in an appeal

B A summary of the facts of the case
The circumstances leading to the dispute should be described briefly, but in all necessary
detail. The history of the case, including the ruling of the lower courts, should also be
mentioned.
Useful phrases
The facts of the case are as follows: ...

C The legal issue(s) involved in the case
The point of law around which the case revolves or the legal issue it raises should be
identified. This issue is often stated in the form of a question that can be answered with
yes or no, or in the form of an indirect question beginning with whether.
Useful phrases
The question raised by this case is whether ...
B s el

D The ruling or holding of the court
The decision of the court in the case should be stated. This statement can take the form of
an answer to the legal question raised by the case.
Useful phrases
The court held/ruled that ...
2
2 A (e o E

E The reasoning of the court
Here, an account of the reasons leading to the decision of the court is given, usually making
reference to previous cases and established principles of law.
Useful phrases
The court argued/reasoned that ...
Bl

2(US) also petitioner
2 {US) also appellee



Nad anda d>SpeaKind:

15 Following the guidelines for presenting a case brief given on page 126, prepare
a case brief dealing with an issue related to the sale of goods. (You will have
to research this issue first.)

19 Make an oral presentation of the brief.

An important concept in the article is that of a trust, which refers to the setiing aside of
the money or property of one person for the benefit of one or more persons. A trustee is a
person who holds something in trust for another. Does this cancept exist in your
jurisdiction?

20 Read the text, then match these phrases (a—g) with the paragraphs (1-7) they
refer to.

a the legal issue in question

b the overall significance of the holding

¢ a brief summary of the High Court holding

d the reason for the failure of the seller's appeal

e the wording of the ROT clause

the reason why the High Court rejected the rulings of the first two courts
g the High Court’s definition of the legal relationship between the parties

-

21 Read the text again and answer these questions.

1 Explain the title of the article in your own words.

2 What is meant by the phrase ‘the Court noted that effect had to be given to
the legal relationship the parties had entered into’ in paragraph 5?7

3 On what grounds was the Seller's appeal dismissed?

4 Explain the last paragraph of the article in your own words,

22 Complete these phrases and collocations from the text using the prepositions
in the box.

between  for in (x3) into (x2) of over to

1 to breathe new life ... retention of title clauses
2 by a four- ... -one majority
3 proceeds . sale
4 to hold part of the proceeds ... . trust
5 to have priority ...
6 to confer a proprietary interest ... the proceeds
7 tobevoid . non-registration
8 to draw a distinction ___________ trusts and charges
9 the particularclause ... . question
10 toenter ... a legal relationship

Unit 9 Sale of goods

127



Retention of title clause created a trust, not a charge

1 The High Court of Australia has breathed new

life into retention of title ("ROT”) clauses. By a
four-to-one majority, the Court has upheld the
effectiveness of an agreement providing for the
proceeds of sale of manufactured goods to be
held in trust thereby securing the
manufacturer's indebtedness to the seller. The
fact that the ROT clause created a trust, rather
than a charge, meant it was effective despite
not being registered under the Australian
equivalent of the Companies Act.

In the case of Associated Alloys v ACN 001 452
106, Associated Alloys (‘Seller’) sold steel to a
customer (‘Buyer’) subject to a ROT dlause. The
critical provision in the clause stated:

‘In the event that the [Buyer] uses the
goods/product in some manufacturing or
construction process of its own or of some third
party, then the [Buyer] shall hold such part of
the proceeds of such manufacturing or
construction process as relates to the
goods/product in trust for the [Seller]. Such part
shall be deemed to equal in dollar terms the
amount owing by the [Buyer] to the [Seller] at
the time of the receipt of such proceeds!

The Buyer used the steel in the manufacture of
pressure vessels, heat exchangers, and columns
(‘steel products’). It was agreed that the Seller
had not retained title to the steel products since
the steel it had supplied was no longer
ascertainable in the products; the steel products
were physically different property. The steel
products were sold to a third party, with the
third party making payments to the Buyer. The
question for the Court to consider was whether
the Seller had priority over those payments by
virtue of the provision set out above.

4 The Judge at first instance, and the Court of

Appeal, had held that the clause insofar as it
operated to confer on the Seller a proprietary
interest in the proceeds, was a charge over
book debts and was void for non-registration.
The majority in the High Court rejected that
reasoning. In the majority’s view, there is a
critical distinction to be drawn between trusts
and charges.

In drawing the distinction in relation to the
particular clause in question, the Court noted
that effect had to be given to the legal
relationship the parties had entered into. On
that basis, the Court held that the ROT clause
created a trust. The fact that the amount subject
to the trust was determined by reference to the
amount that the Buyer owed the Seller did not
reduce the importance of this characterisation.

In the end, and despite substantially upholding
the Seller's arguments as to the effect of the
clause, the Court dismissed the Seller's appeal
on an evidential ground. The Seller had not
adduced evidence to show a link between the
steel it had supplied and the payments for
products supplied to the third party. This gap in
the evidence meant that the Seller's appeal
failed.

However, despite the Seller's ultimate failure,
the majority's decision strengthens a seller's
position and consequently could alter the
balance where sellers and secured creditors
compete for priority.



23 Underline the phrases in the text used to introduce these components.

ExAMPLE: @ The ruling or holding of a court = para. 1: the Court has
upheld ...

a The ruling or holding of the court

b A summary of the facts of the case

¢ The legal issue(s) involved in the case

d The name of the case, and the names and roles of the parties

e The reasoning of the court

24 Find the phrases in italics in the text which match these definitions.

invalid because it was not registered

the income received from producing a product

offered evidence as proof

when property or assets are held by one party for the benefit of another
right of ownership

for evidence-related reasons

as a result of

SN oL ONRE

Lanquage use 2: Talking about correspondinc
laws and institutions

The first paragraph of Reading 2 contains the sentence The fact the ROT
clause created a trust, rather than a charge, meant it was effective despite
not being registered under the Australian equivalent of the Companies Act.
The phrase in bold refers to a law in Australia which more or less
corresponds, or is comparable to, a law in the UK. This phrase and the ones
like it below can be used to refer to laws of all kinds as well as to
institutions, and thus are useful for comparing one's own legal system to that
of another country or another jurisdiction. Look at the examples:

The law is the Australian equivalent of the Companies Act.
This statute corresponds to the German law on ...

That's what we in France would call ...

In Russia, we have something similar called the ...

Our law is comparable to the UK's Companies Act.

It's basically the same as our/your ...

25 Work in pairs. Using the phrases above, explain your country's equivalent of:

1 the Companies Act
2 Companies House
3 the Uniform Commercial Code

Unit 9
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To improve your web-based research skills, visit www.cambridge.org/elt/legalenglish, click on

Research Tasks and choose Task 9.
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Language Focus

1 Vocabulary: distinguishing meaning Which word in each group is the odd one
out? You may need to consult a dictionary to distinguish the differences in
meaning.

1 purchaser - vendor = buyer  consumer

2 comparable distinct  corresponding  equivalent
3 plaintiff  appellant  defendant  petitioner

4 postpone  decide delay defer

5 void non-arbitrary invalid  non-binding

6 material pecuniary  monetary financial

7 originate from lead to  arise out of  result from

2 Word formation Complete these tables by filling in the correct forms. Underline
the stressed syllable in each word with more than one syllable.

Verh Noun

disclaim disclamer

| : exclusion

" indemnify | -
: " tolerance

' specifications R

' retain _
‘ - postponement
Verb Adjective

suit

acceptable
T - implied
bind |

ascertain |
2 Prepositions Complete the sales contract clause below with the prepositions in
the box.

by for in of under with

Governing Law

Anderson County, Texas, shall be the proper place of venue 1) .20 suit
on or in respect 2) ................. the Agreement. The Agreement and all of the
rights and obligations of the parties hereto and all of the terms and conditions
hereof shall be construed, interpreted and applied 3) ... . accordance
4) ... andgoverned8) ... .. andenforced6) ... . the laws

of the State of Texas.



Word choice Complete this paragraph about consumer rights by choosing the
correct word in each case.

When you buy goods from any seller, you have the right to expect certain
standards. The UK Sale of Goods Act 1979 states that the goods must be

1) for / of / in satisfactory quality 2) in comparison to / by virtue of / in
respect of the appearance and finish of the goods. their safety and durability,
and their freedom from defects — except where they have been pointed out to
you before purchase. They must also be 3) special / fit / made for their
purpose, including any particular purpose mentioned by you to the 4) vendor /
purchaser / consumer. If the B) merchandise / supply / sale does not meet
these standards, you are 8) obliged / entitled / required to reject it and get
your money back. You have a/an 7) reasonable / acceptable / exclusive time
to return faulty goods, after which you are 8) requested / deemed / implied 1o
have accepted the goods and their faults, although you may still be able to

9) claim / incur / charge damages.

Contract expressions Maich each of the words and phrases used in sales
contracts (1-7) with the phrase that best expresses its meaning (a—g).

1 to be subject to change a before receiving

2 on delivery b to retain an entitlement

3 prior to receipt ¢ at the time of delivery

4 to conform to specifications d to secure against loss or damage in the future

5 in a workmanlike manner e may be changed

6 to hold harmless f to be in agreement with or to follow precise description
7 to reserve a right g competently

Disclaimer expressions Match the words in italics in the text (1-9) with the
word or phrase below (a-i) that has a similar meaning.

Disclaimer of Warranty

The software is provided 1) ‘as is’ without warranty of any kind. [The Company] further

2) disciaims all implied warranties including without limitation any implied warranties of

3) merchantability or of 4) fitness for a particular purpose. The entire risk 8) arising out of the
use or performance of the software and documentation remains with you.

6) /In no event shall [the Companyj. its authors or anyone else involved in the creation,
production, or delivery of the software be liable for any damages whatsoever (including, without
limitation, damages for loss of business profits, business interruption, loss of business
information or other 7) pecuniary loss) arising out of the use of or inability to use the software or
documentation, even if [the Company] has been 8) advised of the possibility of such damages.
Because some states/countries do not allow the exclusion or 9) limitation of liability for
consequential or incidental damages, the above limitation may not apply to you.

financial

told about

suitability

resulting from

denies

acceptable quality
restriction

for no reason

in the present condition
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Contract la

The facts of the case

Your law firm has asked you to review the following US contract law case and the relevant
documents in preparation for a meeting with a client.

Read the facts of the case. Why is this type of case referred to as a ‘battle of forms’'?

Colonial Incorporated makes cooling units that contain steel tubing supplied by a company called Lehigh
Steel Incorporated. Each year, Colonial sends a purchase order to Lehigh for the tubing Colonial will need
for the year. During the year, Colonial sends out release orders to receive parts of the year's order from
Lehigh. In return, Lehigh sends acknowledgement forms in response to the release orders to Colonial and
then ships the tubing.

Lehigh's acknowledgement form disclaims all liability for consequential damages (such as lost profits)
and limits Lehigh's liability for defects. These terms are different from Colonial’s purchase order and, of
course, are not contained in it

Unfortunately, some of the tubing supplied by Lehigh, which Colonial incorporated into a cooling unit,
was defective and burst, causing considerable damage and loss to one of Colonial’s customers, Best
Produce Corporation. Best Produce Corporation is claiming damages against Colonial, including
consequential damages. In turn, Colonial has claimed recovery from Lehigh. In response, Lehigh argues
that it has disclaimed all liability for any damages in accordance with the terms set out on its
acknowledgement form.

Task 1: Speaking
Work with a partner. Follow steps 1-3 below for each role-play.

Role-play 1 Role-play 2
Student A: You are the client, a representative Student A: You are the lawyer.

from Lehigh Steel. Student B: You are the client, a representative
Student B: You are the lawyer. from Colonial.

1 If you are the client, prepare for the meeting by becoming familiar with the facts of the case.
If you are the lawyer, prepare for the meeting by:
_ identifying the legal issues of the case and determining arguments for your side
_ listing the strengths and weaknesses of your side of the case
. deciding which parts of the relevant legal documents most strongly support your case and can be
used to argue against the other party’s case
making notes for the meeting: What course of action do you think your client should take?

Ser’

2 Lawyers: pair up with your client to explain the legal issue involved and review the relevant documents.
Remember to paraphrase their contents so that they are easy to understand. Advise your client on a
course of action.

3 Report the results to the group, focusing on the client’s willingness or unwillingness to settle.

Task 2: Writing

You are an associate at the law firm representing Colonial Incorporated. The senior lawyer handling the
case needs assistance regarding Colonial Incorporated’s legal argument. Write a memo to the senior
lawyer based on all the information you have.



Text 1: statement printed on Lehigh’s form

Lefwlgh Steel Inc.’s acceptance of purchaser's ff
or IIS‘ (?ffer to purchase is hereby expressly mag‘ &
conditional to purchaser’s acceptance of the te 1
and provisions of the acknowledgement form i

Text 2: Uniform Commercial Code, Section 2—207

Section 2-207 of the Uniform Commercial Code applies in your jurisdiction and to
this case. It addresses the issues arising from a 'battle of the forms’.

U.C.C. §2-207

Additional terms In acceptance or confirmation.

(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within
a reasonable time operates as an acceptance even though it states terms additional to or
different from those offered or agreed upon, unless acceptance is expressly made conditional on
assent to the additional or different terms,

(2) The additional terms are to be construed as proposals for addition to the contract. Between
merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially salter it; or

{c) notification of objection to them has already been given or is given within a reasonable time
after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a
contract for sale although the writings of the parties do not otherwise establish a contract. In
such case, the terms of the particular contract consist of those terms on which the writings of
the parties agree. together with any supplementary terms incorporated under any other
provisions of the Uniform Commercial Code.

Text 3: extract from a legal decision

This extract from one of the leading decisions in your jurisdiction regarding a
similar case addresses the principles underlying section 2-207 (see Text 2).

One of the principles underlying section 2-207 is
neutrality. If possible, the section should be
interpreted so as to give neither party toa
contract an advantage simply because it
happened to send the first or in some cases the
last form. Section 2-207 accomplishes this result
in part by doing away with the cornmon law's “last
shot" rule. At common law, the offeres/counter-
offeror gets all of its terms simply because it fired
the last shot in the exchange of forms. Section
2-207(3) does away with this result by giving

neither party the terms it atternpted to impose
unilaterally on the other Instead, all of the terms
on which the parties' forms do net agree drop out.
and the U.C.C. supplies the missing terms.
Generally, this result is fair because both parties
are responsible for the ambiguity in their contract.
The parties could have negotiated a contract and
agreed on its terms, but for whatever reason, they
failed to do so. Therefore, neither party should

gatits terms.



Read the text and decide whether these statements are true or false.

1 The term of years of a freehold estate is not fixed.

2 The term reversion refers to the passing of real property to the State when
the owner of the property has died and has no legal heirs.

3 A licence grants exclusive possession of a property.

4 The Statute of Frauds permits oral contracts in the case of leases if the
duration is more than a certain number of stipulated years.

1 English-speaking jurisdictions generally distinguish between real property and personal
property. Real property is a general term for land, tenements and hereditaments. On the
other hand, personal property refers to everything which does not fall under the heading of
real property. This brief summary addresses key terms in relation to real property.

2 Real property can be divided into freehold estates and leaseholds. Freehold estates are those
whose duration is not determined. By contrast, the duration of a leasehold is fixed or capable
of being fixed. Essentially, there are four types of freehold estate: the fee simple, the fee tail,
the life estate and the estate pur autre vie.

3 As its name suggests, a fee simple refers to a whole interest in a piece of real property and
may pass through sale, inheritance or reversion, i.e. when the owner dies and there are no
persons alive who have the right of inheritance, the property reverts to the State. Reversion is
also referred to as an escheat. A fee tail is an inheritable estate which lasts as long as the
original grantee or any of his descendants live. A life estate is an estate granted only for the
life of the grantee. When the life tenant dies, the remaindermen take possession, or the land
reverts (see above). An estate pur autre vie is similar to a life estate, except that the estate is
granted for the life of someone other than the grantee.

4 A leasehold is generally created through what is referred to as a lease, which is a contract for
exclusive possession, generally for a term of years, usually for a specified rent or compensation.
A leasehold should not be confused with a licence. The crucial test for determining whether a
lease or a licence has been created is whether there is exclusive possession. If there is no
exclusive possession, there is no leasehold. A good example of this is where the property
remains in the control of the grantor, such as in the case of a hotel room or dormitory.

5 Generally speaking, the Statute of Frauds requires that agreements regarding the sale of or
interests in land must be in writing to be enforceable. In respect of leases, the Statute of
Frauds for a particular jurisdiction will specify that leases for more than a certain number of
years must be in writing to be enforceable, e.g. three years in England. For land sales, the
Statute of Frauds requires a formal writing.

6 There are numerous other areas of real property law which commercial lawyers deal with on a
day-to-day basis. Real property law includes such things as easements, usufructs, mortgages
and other financing measures.



The key terms heir, grantee and tenant all appear in the text on page 134. This
is a more complete list of parties named in legal documents dealing with real
property law. Match each pair (1-3) with its explanation (a—c).

1 decedent/heir a a person who transfers property / a person to whom property is
transferred (in real property law synonymous with assignor/assignee)
2 grantor/grantee b a person (usualiy the owner) who gives another person a lease in

return for rent / a person to whom a lease is given in return for rent
(in real property law synonymous with lessor/lessee)
3 landlord/tenant ¢ a person who has died / a person who is entitled to inherit property

Two ideas can be contrasted with each other using the words whereas and
while:

Real property refers to land and anything permanently attached to the land,
whereas/while personal property refers to all other property.

Both whereas and while can appear at the beginning of the sentence as well;

Whereas /While real property refers to fand and anything permanently
attached to the land, personal property refers to all other property.

it should be noted that whereas is used in Legal English in two distinct ways.
The first use has the meaning of ‘but on the contrary’ (as in the present

example). The second use is at the beginning of recitals, i.e. the setting forth
of facts or other important matter in a deed, contract or other legal document.

Whereas, the parties wish to amend certain terms of the Sales Contract; and
Whereas. certain capitalised terms not otherwise defined herein are defined
in the Sales Contract ...

- Contrast these key terms using whereas or while. You may need to consult the
glossary.

1 freehold estate / leasehold 3 lease / licence
2 fee simple / fee tail 4 easement / usufruct

Classification is an effective way to structure complex information so that it
can be more easily understood by listeners. Paragraphs 1, 2 and 6 of the text
on page 134 contain verbs and phrases for classifying ideas and
distinguishing catcgories:

distinguish, divided, fall under the heading of, includes, is a general term for,
refers to, types
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Complete these sentences using the classification words and phrases in the
second box on page 135.

1 English-speaking jurisdictions generally ... / make a
distinction between real and personal property.
2 Real property o land, tenements and hereditaments which,

upon the death of the owner, pass to his heirs.

3 Personal property . everything which does not
e 2L property.

4 Real propertycanbe . ... / classified / categorised /
grouped into freehold estates and leaseholds.

5 Essentially, there are four . ... / kinds / classes / categories
of freehold estate: the fee simple, the fee tail, the life estate and the estate
pur autre vie.

6 Real property law ... .../ encompasses such things as
easements, usufructs, mortgages and other financing measures.

Rewrite sentence 4 from Exercise 4 in four different ways, each using a
different classifying phrase. Make changes in sentence structure or add words
as necessary.

EXAMPLE: Keal property windudes such things as freehold. estates and

leaseholds .

Listening 1: Easements

One of the key terms mentioned above is easement, which is a right acquired for access
to or use of another person's land for a specific purpose. In the following listening
exercise, you will hear an excerpt of a seminar held by a lawyer as part of a training
course for estate agents, It is the lawyer’s task to provide basic legal information on
issues which the agents may one day encounter in the course of their work. In the
excerpt, the lawyer presents a general classification of easements, explaining the
different types his listeners need to know about.

6

7

Before you listen, discuss this question.
What other legal issues might an estate agent need to be informed about?
“  Listen and answer these questions.

1 What is the purpose of a temporary easement?
2 Explain what is meant by open, notorious and continuous use.
3 What does an easement by necessity refer to?

Complete these sentences, in which the speaker classifies information. Use no
more than three words for each space.

1 Generally speaking,
easements: temporary and permanent.

2 Permanent easements can be three common types.
These three are the easement in gross, the prescriptive easement and the
easement appurtenant.

two fundamental types of

3 TS i those easements which are given to a quasi-public
corporation, such as the electric or phone company.

4 ... ofaneasement appurtenant is called an easement by
necessity.



Lanqguage use 3: Giving a presentation —
structuring and signalling transitions

A presentation should begin with a clear statement of the topic. You should

also use language for classifying ideas to help you structure your talk. For
example:

My presentation will deal with the topic of X. | will discuss the three most
important types of X in my jurisdiction.

I would like to explain X in my jurisdiction. In our country, we distinguish
between two main classes of X ...

The overall structure of the presentation will be determined by the elements
in the classification scheme, i.e. a three-part classification will lead to a

presentation which includes an introduction, three main points and a
conclusion.

When making the transition from one point to another, it is common to signal
the move to a new point by using phrases such as the following:

Moving to my second point, ...
That brings me to my next point.
To turn to / Turning to the second type of X, ...

9 + - Listen again or read the transcript on page 272. How does the speaker
indicate a change to a new point? Add the signals to the list above.

Speaking 1: An aspect of real property law

10 Choose a topic related to real property law in your jurisdiction which lends itself
to structuring by means of classification. Prepare a short presentation, making
use of the phrases for classifying, structuring and signalling presented above.

Some possible topics are:

. Types of tenancy agreements

_ Types of concurrent ownership of property
_ Types of estates

. Tenant's rights

_ Landlord’s rights

Reading 2: A law firm’s practice areas

Law firms commaonly print brochures or create web pages in order to make their areas of
expertise known to prospective clients, This kind of text, or competency statement, is
usually entitled ‘Practice Areas’ and generally lists the areas of the law in which the firm
has performed successfully and the areas which staff members have most experience in

11 Read the competency statement of a large American law firm on page 138.
What area of the law does the firm handle in addition to real property? What
two types of disputes are explicitly named in the text?

Unit 1o Real property law 137
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The law firm of Johnson, Fabian, and Brugger was founded in 1983. Our staff lawyers are
experienced in handling cases involving Natural Resources, Property and Real Estate law
and have represented clients with issues involving local and national authorities and :
organizations. |

Our firm has dealt with a wide range of natural resource matters, including endangered
species, forestry/timber, grazing, irrigation, mining claims, oil and gas, water, and wildlife.
We have assisted clients in various property matters, including federal, public, state and
private lands, communication sites, condemnation, easements, land exchanges, property
boundary disputes, ownership disputes, and rights of way.

In addition, our lawyers have handled a broad array of real-property/real-estate
transactions, including commercial, residential, agricultural, and conservation easements.

Due to our comprehensive natural resource and property capabilities, our firm can
provide experienced counsel for all environmental and natural resource matters affecting
property owners.

12 Decide whether Johnson, Fabian and Brugger is the right firm for these parties
(1-4) to consult for legal assistance.

1

Mr Simmons is engaged in a dispute with Mr Burns concerning repairs that
must be made to a pipe leading through Mr Burns™ property to Mr Simmons’
house. Mr Burns refuses to allow the workers access to his property.

Mr Wyatt produces a natural insecticide from the seeds of a type of Indian
tree which grows on his property and has been selling it to organic farmers
in his region. A pharmaceutical company is suing him for infringement of
patent rights.

Mr Parker's neighbour operates a private childcare centre within her property.
During the summer, the children spend a lot of time outside, and the noise
level is extremely high. Mr Parker and his neighbour agreed to install a
fence, but disagree about the exact boundary between their properties and
about who should pay for the fence.

Mr Tanaka is a landscape architect working under subcontract with a
construction company on the site of a large private home. The lead
contractor has filed for bankruptcy protection. Mr Tanaka wants to know
whether he can stop work, pack up his gear and walk off the job site. He
also wants to know whether he can enforce his mechanics’ lien rights
against the real property’s owner.

13 Read the text again and answer these questions.

1
2

3
4

What are the phrases in italics used to express?

Underline the verb tenses in the text. Which verb tense is used most often?
Why?

Find two words in the text that are synonyms of the word case.

Which sentence of the text expresses what the firm can do?



Writing 1: Describing a firm's practice areas
14 Using the phrases in italics in the text, write a short description of the practice
areas of your own law firm or of a law firm you are familiar with.

Note some of the important features of such a statement:

It is written in the first person plural (the ‘we’ perspective);

. Much of the information is provided in the form of lists;

_ The present perfect tense is used to refer to what the firm has done;

. The text may begin with a reference to the firm’s history and may conclude
with a statement that sums up what the firm can do.

Reading 3: Understanding a lease or tenancy

agreement

A landlord who wishes to lease property to a tenant will often consult a lawyer for
assistance in drawing up a lease. A prospective tenant, on the other hand, might ask a
lawyer to review the terms and conditions of a lease before entering into such an

agreement. Both will require the services of legal counsel in the event of a serious
dispute concemning a lease.

15 Tick the sections or clauses you would expect to find in a lease tenancy.

Parties

Term

Non-competition

Statutory conditions
Confidentiality

Rent amount and payments
Acceleration

Method of payment

Force majeure

Deposit

ooooodoood

Can you think of any other clauses and sections that are generally included in
a lease?

16 Look at the title of the text on page 140. What are statutory conditions? Can
you think of the kinds of thing that might come under statutory conditions in a
lease agreement?

17 The text is an excerpt from a lease, setting forth the statutory conditions
applying to the lease. Read it and complete the spaces (1-7) using these sub-
headings.

a Abandonment and termination
b Sub-letting premises

c Entry of premises

d Entry doors

e Conditions of premises

f Services

g Good behaviour

h Obligation of the tenant

Unit 10 Real property law



STATUTORY CONDITIONS

The following statutory conditions apply:

during the tenancy and shall comply with any statutory enactment or law
respecting standards of health, safety or housing.

2 (@). ..

Where the landlord provides a service or facility to the tenant that is reasonably
related to the tenant’s continued use and enjoyment of the premises such as, but not
as to restrict the generality of the foregoing, heat, water, electric power, gas,
appliances, garbage collection, sewers or elevators, the landlord shall not discontinue
providing that service,

2 (b)

A tenant shall conduct him/herself in such a manner as not to interfere with the
possession or occupancy of other tenants.

The tenant shall be responsible for the ordinary cleanliness of the interior of the
premises and for the repair of damage caused by wilful or negligent act of the tenant
or of any person whom the tenant permits on the premises.

The tenant may assign, sub-let or otherwise part with possession of the premises
subject to the consent of the landlord which consent will not arbitrarily or
unreasonably be withheld or charged for unless the landlord has actually incurred
expense 1n respect of the grant of consent.

It the tenant abandons the premises or terminates the tenancy otherwise than in the
manner permitted, the landlord shall mitigate any damages that may be caused by
the abandonment or termination to the extent that a party to a contract is required
b}-’ ]J]\-V o lllitig'ﬂfe damagt‘s.

Except in the case of an emergency, the landlord shall not enter the premises
without the consent of the tenant unless:

(a) notice of the termination of the tenancy has been given and the entry 1s at a
reasonable hour for the purposes of exhibiting the premises to prospective tenants
or purchasers;

or

(b) the entry 1s made during daylight hours and written notice of the time of the
entry has been given to the tenant at least twenty-four hours in advance of the
entry.

Except by mutual consent, the landlord or the tenant shall not during occupancy
by the tenant under the tenancy alter or cause to be altered the lock or locking
system on any door that gives entry to the premises.



18 Where do these ideas appear in the text? Write the number of the section or
sub-section in which they can be found.

exampLE: The landlord is not permitted to go into the flat unless the tenant
agrees. &

1 The tenant is not allowed to disturb other tenants in the building.

2 The landlord agrees that he will not stop providing the use of utilities such
as gas or electricity.

3 The landlord is obliged to take advantage of any reasonable opportunity to
reduce loss or damage if the tenant leaves unexpectedly.

4 The landlord is required to keep the flat in suitable condition.

5 The tenant agrees to repair anything broken by a person he has invited into
the flat.

6 The landlord promises that he will not have the lock of the front entrance
changed without the agreement of the tenant.

7 The tenant is permitted to rent the flat to someone else if the landlord gives
him permission to do so.

8 The landlord can enter the flat if the tenant is moving out, and the landlord
needs to show a new tenant around.

19 Match these words and expressions (1-11) with their definitions (a—k).

1 statutory a agreement of both parties
2 premises b what has been stated before
3 habitation ¢ when a tenant leases a leased property to a third party
4 the foregoing d giving one’s permission to something
5 wilful or negligent act e something done knowingly or carelessly
6 sub-letting f minimising any loss due to breach
7 grant of consent g a piece of land, a building, or part of a building
8 abandonment h created or regulated by statutes
9 mitigate damages i the act of living in or occupying a place
10 mutual consent j in a manner based on chance rather than being planned or

based on reason
11 arbitrarily k leaving and no longer using a property

20 Match these verbs (1-4) with their synonyms (a—d).

1 abandon a cause something to end or stop

2 terminate b give or allow something

3 comply with c leave a place, person, or thing

4 grant d act in accordance with an order, set of rules or request

Now match the same verbs (1-4) with the nouns in the box they collocate with
in the text.

consent  law premises  tenancy
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21 Read the report and answer these questions.

1 Which business sector is involved in the case? |Is the case in question
refevant for other sectors of husiness as well?

2 The concept of guiet enjoyment is central to the case. What does the term
mean? Is there a comparable concept in your own jurisdiction?

1 ? roper elfect, where possible, 10 each. The
Quiet enjoymen S T I e ] At
]0 ent landlord’s obligation to keep the building in
Goldmile Properties Ltd v. Lechouritis repair had (o co-exist with the tenant’s right to

quiet enjoyment and vice versa. Neither

What steps must landlords take, in deference S T
obligation should take priority over the other.

to their covenants of quiet enjoyment, when

complying with their repairing obligations It would have been possible to restrict the work
under a lease? Is it enough for a landlord to to the days on which the restaurant was closed,
take all reasonable precautions — or is the but this would have been costly and

landlord required to take all possible impractical. The landlord had sent the tenant a
precautions - to avoid disturbing its tenant? copy of the estimate for, and had agreed 1o

spread the cost of, the work. 1t had also
postponed the start of the work to avoid
interfering with the tenant’s busiest period and
had arranged the work to meet the tenant’s
requirements in so far as it could.

The landlord brought in contractors o repair
and clean the exterior of a building, which was
let as a restaurant. The contractors erected
scaffolding and fixed sheeting to the exterior
of the premises. The interior of the premises
became dusty and dark, and the restaurant The landlord was under an obligation to 1ake
appeared closed. all reasonable steps — but not all possible
precautions - 1o avoid disturbing the tenant,

The Appeal Court said that, where the
P and had done so.

provisions of any contract come into conflict,
they are to be interpreted and applied to give

'~ Find words or phrases in the above text which match these definitions.

1 An agreement that the lessee can use the property in peace without being
disturbed

C -.ofqg e € -
2 Something done in advance to prevent harm
P

3 Someone who enters into an agreement to perform a certain service or
provide a certain product; (here) a company or trader which agrees to
provide construction work
c

4 The expected cost of work to be done
€

5 To put off or delay until a later time
D . .



Speaking 2: Case discussion
23 Discuss these questions in small groups.

1 What is the difference between reasonable precautions and possible
precautions in the present case?

2 The Court reasoned that ‘where the provisions of any contract come into
conflict, they are to be interpreted and applied to give proper effect, where
possible, to each’. How is this statement to be understood?

3 Do you agree with the Court’s ruling in this case?

4 What do you think the outcome of such a case would be in your jurisdiction?

Listening 2: Buying a house in Spain

Lawyers are often involved in all stages of the sale and purchase of real property. These
stages include drafting, reviewing and negotiating the contract of sale. handling
payment, as well as preparing and filing the documents required to close on the property.

When the purchase involves real property in another country, it will be necessary to
obtain the help of a lawyer who is well acquainted with the procedures and documents
required in that country.

24 What documents are required for the sale of real property in your country?
Do many foreigners buy property in your country?

25 + - Listen to the following interview between a lawyer (Ms Blackwell) and her
client (Mr Watson), who intends to buy a house in Spain.

1 Who is Senor Martinez?
2 Tick the steps that must be followed to buy a house in Spain.

Draw up power of attorney

Submit financial history of buyer
Apply for fiscal number

Negotiate agent’'s commission

Set up bank account

Arrange financing

Inspect premises

Sign contract

Hand over 1% of the purchase price
Hand over remaining deposit (9% of purchase price)
Sign final documents

X TR ,0Q0 T
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26 Decide whether these statements are true or false,

1 A notary will translate the power of attorney document.

2 A power of attorney allows the client’'s Spanish lawyer to complete necessary
paperwork when the client is not in Spain.

3 The contract for the sale of the house will be written in both English and
Spanish.

4 The client's English lawyer does not want to look at the contract, since
Senor Martinez will be drawing it up and has extensive experience with such
contracts.

5 The client must be present for the final signing so that he can hand over the
rest of the deposit.
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7 According to the email, what is Senor Martinez's specific area of expertise?
What else qualifies Senor Martinez to help Mr Watson?

~YaYs)

To T Blackwell
From M. Marflnez

Subject S:panish pTuperty purchase_

Dear Ms Blackwell

Thank you for your email of 15 May, in which you request my services
as legal counsel for your client, Mr Watson.

Allow me to provide some information regarding my professional
background. As a Spanish lawyer specialising in the sale of real
property, | have 15 years' experience in assisting buyers from the UK
in purchasing holiday or retirement homes in the Costa del Sol
region. During this time, | have provided my services for the
successful completion of hundreds of real-estate transactions. | have
not only accompanied my clients through all of the steps involved in
the process of buying a home in Spain, from drawing up an initial pre-
sale contract to final completion, but have also gained particular
expertise in negotiating the terms of sale of real property. May | also
add that | have studied law in both Spain and England, and therefore
possess knowledge of the legal systems of both countries. | also
speak English fluently.

| would appreciate it very much if you would inform MrWatson that |
would be happy to assist him in purchasing a home. Please could you
forward this email to him and ask him to contact me at his
convenience.

Thank you for your assistance in this matter.
Yours sincerely

Mateo Martinez



The following phrases can be used for making requests:

Could you please provide me with ...
Would you mind sending me ...
1'd appreciate your sending me ...

Read Senor Martinez's email again and find two more phrases to add to the
list.

The English lawyer, Ms Blackwell, wants {0 respond to the email and to inform
Senor Martinez of the matters she has discussed with their mutual client.
»p-298] Write her email to Senror Martinez in which you should:
thank him for his email;
state the reason for writing;
briefly summarise the content of the intecview with the client (you may need
to listen to the interview agamn or read the transcript of it on pages
272-273);
request copies of all documents Sefor Martinez draws up in connection
with the house purchase;
offer your assistance, if needed;
thank him for his efforts.

When asking for the copies of documents, use some of these phrases from
Exercise 28.

Using Senor Martinez’s ematl as a model, write a brief account of your own

professional experience as a lawyer to send to a prospective client.
»NP-297|

r@ﬂ

To improve your web-based research skills, visit www.cambridge.org/eit/legalenglisnh, click on
Research Tasks and choose Task 10.
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Language Focus

1 Vocabulary: distinguishing meaning Which word in each group is the odd one
out? You may need to consult a dictionary to distinguish the differences in
meaning.

T L
1torent tolease <tolicense ' to let
2 lessee grantee  heir  tenant
3 to fulfil  to comply with  to set forth  to satisfy
4 capability  opportunity = competence  ability

2 Word formation Complete this table by filling in the correct adjectival form of
the nouns listed. Underline the stressed syllable in each word with more than
one syllable.

Adjective

statute statutory

reason

! negligence
capability

inheritance

safety

2 Vocabulary: completing clauses Complete the clauses below from a tenancy
agreement using the words in the box.

deemed harmless herein liable Lessee Premises quietly
reasonable- rules  thereon

during the term of this Agreement to enter the ................for the purpose of inspecting the
Premises and all buildings and improvements .. and also for the purposes of making any
repairs, additions or alterations as may be ___________appropriate by Lessor for the preservation
of the Premises or the building.

2 INDEMNIFICATION. Lessor shall not be ... for any damage or injury of or to the Lessee,

Lessee’s family, guests, invitees, agents or employees or to any person entering the Premises or
the building of which the Premises are a part or to goods or equipment. or in the structure or

equipment of the structure of which the Premises area part,and . hereby agrees to
indemnify, defend and hold Lessor .. from any and all claims or assertions of every kind
and nature.

3 QUIET ENJOYMENT. Lessee, upon payment of all of the sums refemedto . as being
payable by Lessee and Lessee’s performance of all Lessee'’s agreements contained herein and
Lessee's observance of all ................. and regulations, shall and may peacefully and ...............
have, hold and enjoy said Premises for the term hereof.
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4 Verb tenses: past simple or present perfect Choose the correct verb form for
each of these sentences.

1 Our lawyers represented / 'h_at_re represenggé_dl-landlords, property owners,
developers and tenants in a wide range of real-estate and real-estate
financing litigation.

2 Last month, our firm won / has won an important suit involving property
owner and occupier liability.

3 In the past ten years, the attorneys in our firm handled / have handled a
large number of landlord/tenant disputes.

4 Since it was founded, our firm advised / has advised clients on the full
range of property issues.

5 In the year 2004, the real-estate department of our firm was involved / has
been involved in a successful civil lawsuit concerning a large commercial
development.

5 Collocations Match the nouns in the box with the verbs below which they
commonly collocate with. Some of the nouns collocate with more than one
verb. Consult a dictionary if necessary.

contract lease premises regulation requirement site
statute tenancy

1 abandon:
2 comply with: contract
3 terminate: contract

& Sentence completion Complete these sentences using a suitable verb from
the list in Exercise 5. Some verbs are needed more than once.

from the duty to pay rent.

2 The security deposit will be refunded if you ... ... the lease.

3 The agreement contains a provision allowing the landlord to ... the
tenancy within six months of the beginning of the tenancy.

4 In the case of the non-payment of rent by the tenant, the landlord has the

POWET 10 1,1 sty the lease.
5 A lease which does not ... the aforementioned requirements is
wholly void.

7 Adjective or adverb? Choose the correct options to complete this text, in which
a lawyer explains what quiet enjoyment means to a client.

A covenant for quiet enjoyment is 1) normal /-\hgrma!{}.ucontained in any

2) good- / well- drafted lease. The term ‘quiet enjoyment’ refers to the right of
a tenant to use and enjoy a property and not be interrupted by an act of the
landlord. It doesn't 3) actual / actually refer to noise, as you might think. For
example, there are 4) specific / specifically things a landlord may not do, such
as 5) continual / continually obstruct access to the premises. He is also not
permitted to cut off or 8) persistent / persistently interrupt the gas or
electricity supply. However, a 7) temporary / temporarily inconvenience does
not qualify as breach of the covenant of quiet enjoyment, and so a landlord is
permitted to carry out 8) essential / essentially repairs, for example.

Unit 1o Lanquage Focus
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1 Intellectual property
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Read the text below and decide which of the terms in bold match these
definitions.

1 exclusive right granted to authors of creative works to control the use of
their original works

2 exclusive right granted by a government to an inventor which prevents others
from making, using or selling his or her invention

3 distinctive registered mark used by a business to identify itself and its
products or services to consumers

4 official order from a court that stops someone from doing something

Intellectual property is an expansive and rapidly changing area of the law which deals with the
formulation, usage and commercial exploitation of original creative works. A majority of the
issues that arise within this area revolve around the boundary lines of intangible property rights
and which of those rights are afforded legal protection. The abstract quality of the property rights
involved presents a contrast to other areas of property law. Furthermore, the rapid changes
occurring in this field raise topical debates over such things as gene patenting, genetically
modified food and peer-to-peer networking (e.g. music piracy on the Internet).

Traditionally, intellectual property rights are broken down into three main areas: patents, trade
marks' and copyrights. Other areas which warrant mentioning are trade secrets, design rights
and the concept of passing off.

A patent is a monopoly right in an invention. Patent law is regulated in various jurisdictions
through legislation. A patent must be granted pursuant to the relevant legislation in order to
create the monopaly in the invention. Once the patent is granted, the protection remains in force
for a statutory period of years, e.g. 20 years in the UK. Most patent legislation requires that a
patentable invention: 1) is novel; 2) involves an inventive step; 3) is useful or capable of
industrial application; and 4) is an invention or, in the US, non-obvious. Many things are excluded
from patentable subject matter due to unsuitability, public policy and morality.

A registered trade mark is similar to a patent in that it provides the holder with an exclusive
right to use a ‘distinctive’ mark in relation to a product or a service. A common aspect of
applicable legislation is that the mark must be distinctive. In other words, it must be capable of
functioning as an identifier of the origin of the good and thereby avoid confusion, deception or
mistake. Deception has been deemed to include, for example, the use by another of a domain
name that is substantially similar to the trade mark. so-called cybersquatting.

Copyright is a right subsisting in original literary, dramatic, musical and artistic works and in
sound recordings, films, broadcasts and cable programmes, as well as the typography of
published editions. Copyright holders possess economic rights associated with their works,

1 (US) trademarks



including the essential right to prohibit unauthorised use of the works. The most common
requirements for copyright protection are that the work must be in material form (i.e. not just an
idea) and it must be original in the sense that the work ‘originates’ from the relevant author.
Copyright only provides a partial monopoly in a work, as various rules provide exceptions by
which a work may be copied without infringing on the rights of the author. A good example of
such an exception is the right of fair use recognised in the United States?.

Of course, infringement of intellectual property rights may result in enforcement actions being
brought against the infringing party. As part of these actions, remedies might include damages,
injunctions and account of profits, depending on the right infringed and the extent and nature of
the infringement.

2 (UK) fair dealing (More restrictive than the US doctrine of fair use: in order to be protected, the use has to fall into one of
several categories, while in the USA it is open-ended.)

M sane e . mbtnllacrtis= mrasmartys
Key terms: Intellectua propercy

2 Match the two halves of these definitions of key terms from the text. Consult
the glossary if necessary.

1 The term passing off refers to the practice of a company ...

2 The term design right refers to a right ...

3 The term cybersquatting refers to the practice ...

4 The term injunction refers to an order issued by a court ...

5 The term trade secret refers to the intellectual property of a business ...

a which prohibits the copying of an original, non-commonplace design of the
shape or configuration of a product.

b which prohibits a specific action from being carried out in order to prevent
damage ar injury.

¢ illegally trading on the reputation of another company by misrepresenting its
goods or services as being those of the other company.

d which it does not want others to know about.

e of registering a trade mark as a domain name with the intention of later
selling it to the rightful owner,

3 Explain what is meant by these terms related to intellectual property rights in
your own words. Use the sentences in Exercise 2 as models.

1 intangible rights 3 infringement of rights
2 right of fair use

Listening 1: Training of junior lawyers

Law firms generally provide training for young lawyers entering the firm in the form of
formal instruction and practical work experience. Seminars are held by experienced
lawyers to provide a theoretical framework for understanding the legal, business, ethical
and practical issues that junior lawyers are likely to encounter. On the practical side, the
practice known as ‘shadowing’ gives junior lawyers a chance to observe senior lawyers at
work. Shadowing may include anything from attending meetings with a client and other
lawyers, to participating in negotiations with opposing counsel, to attending a trial, or
observing the closing of a transaction.

The following listening exercise presents an extract from a seminar held for junior lawyers
at a US law firm.

Unit 11 Intellectual property
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“ - Listen to the extract and answer these questions.

1 What is the topic of the seminar?

2 The speaker says that her listeners will be shadowing a senior lawyer on a
new case. What does the case involve?

3 How many requirements does the speaker mention?

4 - Listen again and complete this extract from the outline of the speaker’s
notes for this part of the seminar. Use no more than three words for each
space.

Notes for seminar

6

General remarks: Area which is changing rapidly; important new case [Whittaker]

Overview: Topics to be covered in seminar: basic concepts, a few

1) . . presented by participants, recent holdings

Requirements for patentability of an invention

- First requirement: must be useful: 2) requirement.
Invention must provide a 3)

- Second requirement: must be new: novelty requirement

~ Third requirement: must not be obvious to person with skill in the art:

4)
~ Fourth requirement: must be patentable5) ... .Examples:
processes, machines, a composition of matter [such as a synthesised chemical
compound)
Subject matters traditionally 6) patentability: abstract ideas

[in particular: business methods)

Decide whether these statements are true or false.

1 The question of whether an invention is patentable is generally decided by
the courts.

2 In order for an invention to qualify as novel, the idea behind it should not
already have been patented in another device.

3 A process, such as the idea for a machine, is not patentable.

4 Today, business methods are no longer automatically barred from
patentability.

Reading 2: The State Street case

The junior lawyers who are attending the seminar on business method patents are asked

tor

esearch relevant cases on the topic. One has been assigned the landmark case known

as the “State Street’ case. In his research, he came across the summary of the case shown

on

7

page 15!

Read the title and first three paragraphs of the summary and answer these
questions.

1 What effect has the court’s decision had on the patent system in general?
2 What does the business method in question involve?



The ‘State Street’ case
expands patent protection
to methods of doing
business

In 1998, the United States Court of
Appeals for the Federal Circuit handed
down a landmark dedsion in State
Street Bank and Trust Co. v. Signature
Financial Group, Inc. The 'State Street'
case has attracted wide attention
because it has opened up the patent
system to inventions which are not
within traditional technologies.

The case involved a patent issued to
Signature Financial Group which was
called a 'Data-Processing System for
Hub and Spoke Financial Services
Configuration’ The data-processing sys-
tem allowed for complex calculations to
be provided very quickly in relation to
mutual funds (Spokes) pooled in an
investment portfolio (Hub) which was
organised as a partnership. The patent
was challenged by State Street Bank
and Trust.

The lower court held that the invention
fell within two exceptions to patentable
subject matter: 1) the mathe-matical
algorithm exception, and 2) the business

method exception. The court reasoned
that the data-processing system merely
performed a series of mathematical
functions and that the patent was further
invalid under ‘the long-esta-blished prin-
cple that business “plans” and “sys-
tems” are not patentable’

However, on appeal, the Federal Circuit
Court reasoned that the cases relied
upon by the lower court were inappro-
priately applied to the case. It stated
that the focus of what constitutes
patentable subject matter should be
the essential characteristics of it and, in
particular, its practical utility. And, with
regard to the Hub and Spoke software
in question, it produced a ‘useful, con-
crete and tangible result. The court
ended by dismissing the ‘ill-conceived’
business method exception to
patentability in total.

Naturally, this new approach to busi-
ness method patents has been wel-
comed by inventors in the field of busi-
ness. This is witnessed by recently
issued patents in such areas as archi-
tecture, investment and marketing. The
deasion has truly increased the possi-
bility of patent protection for ever-
expanding methods of doing business.

Read the whole text and answer these questions.

1 On what grounds did the lower court hold that the software patent was

invalid?

2 What was the reasoning of the Federal Circuit Court in affirming the

patentability of the invention?

3 Why is the State Street case considered a landmark case?

Add the correct forms of the word patent to these phrases.

1 The Court affirmed the ...

of business method-related software.

2 This decision has caused an increase in . application filings.
3 The lower court held that the software patent was invalid on the grounds

that it was directedtoan 2

4 The . ...

‘mathematical algorithm’.
.. at issue in the State Street case pertained to a data-

processing system for managing mutual funds.
5 Things which are generally considered .. are processes, machines,

a composition of matter and so on.

6 Traditionally, business methods could notbe .. .. .. . ;

Unit 11 Intellectual property
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Writing: Notes for a case brief

10 As part of the preparation of a case which your firm will soon argue in court,
Sailis you have been asked to submit a memorandum on cases and rulings related to
»e-291. the patentability of business software, including the State Street case.

Using the information from the text on page 151, write notes for your
memorandum. Refer to Unit 9 to review typical expressions used in case
briefs. Order your notes under these headings:

_ Facts of the case

_ Legal issue in question

_ Holdings and reasoning of the courts

_ General legal significance of the case

Reading 3: Business method patents

The legal opinion on page 153 was written by a senior lawyer in the law firm in which the
seminar on business method patents was held.

171 Read the text and answer these questions. Ignore the missing sentences (1-5)
for now.

1 Which paragraph of the text refers to the fact that business method patent
law has undergone much change in recent years?

2 In which paragraph does the writer suggest an alternative to registering the
business method as a patent?

12 Read the text again and complete the spaces (1-5) using these sentences
(a-e).

a Unless the Supreme Court opts to review future business method patent
controversies, | believe it is unlikely that lower courts will break from this
line of cases.

b Traditionally, inventors of business methods have relied upon trade-secret
protection because such inventions were regarded as unpatentable.

¢ Ultimately, the validity of any patent claim depends upon satisfying the other
requirements for patentability, including those of novelty and non-
obviousness.

d Libris has developed a system called “Express Lane" through which a
consumer may complete an online purchase on the Libris website using a
single action — one click of a mouse button.

e Consequently, the success of any patent application for “Express Lane”™ will
primarily depend on whether “Express Lane™ comprises a patentable invention.

13 Match these words or phrases (1-4) with their definitions (a—d).

1 to state unequivocally a to be freely available to all and to not be protected by
intellectual property rights

2 to be within the public domain b taking something from someone else and using it for
your own benefit

3 to review a decision ¢ to say clearly. without any doubt

4 misappropriation d to re-examine a court ruling



E

RE: Advice concerning business method patents

Dear Ms. Cosla

You have requested advice as to whether or not your one-click Internel ordering solution, “Express
Lane,” is patlentable as a method of doing business.

The following is a summary of the facts you have provided me with during our telephone
conference. Your company, Libris, is an online retailer. 1) . Libris would like to file an
application seeking a U.S. palent, specifically a business method patent, for this streamlined online
shopping solution.

As we discussed briefly during our conference, this is an unseltled area of the law, and there has
been much debate about the patenting of business methods, particularly with regard to the
appropriate subject matler for patent protection. Among other considerations in the patent
application process, patent examiners must decide whether a given invention comprises
palentable subject matter.

| flleaes Historically, the courts have ruled that business systems do nol qualify for patents
and have barred patents on business methods. However, the current trend is to allow such patents.

Briefly, a recent and growing line of cases holds that the test for patentable subject matler is
whether an invention achieves a “useful, conerete, tangible resull.” Moreover, these decisions
have removed the business method patent exception by unequivocally stating that business
methods are subject to the same analysis as any other process. Notably, the Supreme Court has
declined to review these business method patent decisions. 3) ........c.ocevveevveeeee. As a resull,
business methods are eligible for U.S. patent protection. subject to the other requirements of the
Patent Act.

However, recent business method patent case law emphasizes that all patented inventions remain
subject to the requirements of the Patent Act. This means that simply fulfilling the patentable
subject matter requirement is not enough to justify the granting of a patent.

(. 5 B e Accordingly, Libris must consider whether the invention claimed in “Express Lane”
is already within the public domain, thus rendering it obvious and therefore not patentable.

Alternatively, if the question of patentability is a close one, you may choose lo protect “Express
Lane” as a trade secret. B) . However, trade-secrel law merely provides protection
against misappropriation of the invention, and does not confer the full range of rights given by
patent,

In my preliminary opinion, “Express Lane” comprises patentable subject matter. However, a more
detailed investigation of the claimed invention in “Express Lane” is required. If indeed the
invention fulfills the additional patentability requirements of novelty and non-obviousness, 1 would
advise you to submit a patent application for “Express Lane” to the Patent and Trademark Office.

Please contact us if you have any questions about the matlers here discussed, or any other issues.

Sincerely

Cindy Brewsler



The text on page 153 makes use of discourse markers to indicate how ideas
interrelate. When placed at the beginning of a sentence, these openers point
to a relationship between ideas or highlight individual ideas.

Look at the following sentence from Reading 3, in which the discourse marker
as a result signals a cause and effect relationship:

As a result, business methods are eligible for U.S. patent protection, subject
to the other requirements of the Patent Act.

In the next example, the word notably, which here means ‘it should be noted
that’, serves to emphasise the idea expressed in the sentence:

Notably. the Supreme Court has declined to review these business method
patent decisions.

There are a number of discourse markers expressing a variety of meanings.
One meaning already covered in previous units is that of contrast, which can
be expressed using words like whereas or in contrast.

“ The table below lists eight functions. Dectde which one each of the words or
expressions in the box fulfils and add it to the table. You may need to consult
a dictionary.

As.a-consequence, As a next step, Besides, Finally, First of all,

For example, For instance, Formerly, In addition. In contrast,
In fact, In particular, In short, On the other hand, Previously,

Secondly, Specifically, Summing up, Therefore, Thus,
To begin with, To conclude,

Establishing a sequence

Expanding on a point
Contrastiﬁé i L B i TR I
Ref:arring to the past
Drawing a conclusion or
inference through reasoning
Emphé;s?ng
Giving an _eiample

Summarising

Go back to Reading 1 and Reading 3. Look for any discourse markers used at
the beginning of a sentence and add these to the table above.



Reading 4: Trade-mark statutes

Lawyers assist their clients with all matters relating to trade marks, including advising on
the availability of trade marks and trade names, registering trade marks and renewing
trade-mark registrations, preparing licence agreements, identifying trade-mark
infringement, and representing plaintiffs and defendants in litigation, to name a few.

The following text is Article 47 of the Council Requlation [EC) No. 40/94 on the
Community Trade Mark, A CTM is a trade mark registered in the European Union. The
Article deals with the process of renewing a Community Trade Mark, and would have to
be consulted by an attomey assisting a client with the renewal of a registration

16 Read the article. Who informs the owner of the trade mark when that trade
mark is about to expire?

Article 47: Renewal

1 Registration of the Community trade mark shall be renewed at the request of the proprietor of the
trade mark or any person expressly authorised by him, provided that the fees have been paid.

2 The [Trade Mark] Office shall inform the proprietor of the Community trade mark, and any person
having a registered right in respect of the Community trade mark, of the expiry of the registration
in good time before the said expiry. Failure to give such information shall not involve the
responsibility of the Office.

3 The request for renewal shall be submitted within a period of six months ending on the last day
of the month in which protection ends. The fees shall also be paid within this period. Failing this,
the request may be submitted and the fees paid within a further period of six months following
the day referred to in the first sentence, provided that an additional fee is paid within this further
period.

4 Where the request is submitted or the fees paid in respect of only some of the goods or services
for which the Community trade mark is registered, registration shall be renewed for those goods
or services only.

17 Match these words or expressions (1-7), italicised in the article, with their definitions (a-g).

1 expressly authorised a will not be the fault of

2 provided that b the date something stops being valid or ends
3 shall inform c if this has not been done

4 proprietor d if

5 expiry e given the legal power to do something

6 shall not involve the responsibility of f will tell

7 failing this g owner

18 Complete this simplified account of the procedure described in Article 47 using
the nouns in the box.

expiry fees renewal request trade mark

1 Office informs proprietor of ... .

2 Proprietor submits ... for ...
3 Proprietor pays ...

4 Officerenews ...



Lawyers often need to explain the contents of a legal text to a client in plain
language the client can understand.

Generally, when paraphrasing complex sentences written in formal language,

it is helpful to do the following:

Break long sentences down into shorter sentences.

Make passive sentences into active ones:

The request may be submitted — You can submit the request

_ Replace shall constructions with other verbs, depending on the meaning:
— future forms: Registration shall be renewed for those goods or services
only — Registration will only be renewed ... or You will only be able to
renew registration ...
- verbs of necessity: The fees shall also be paid — You have to / must /
are required to pay the costs.
Replace formal vocabulary with more common, everyday words.

19 Read this paraphrase of paragraph 1 of Reading 4. What kinds of changes
have been made?

The owner of the Community trade mark can renew the registration of the trade
mark himself. Another person can also renew the registration if the owner has
given him the authority to do so. The owner can only renew the registration if
he has paid the costs of registration.

Paraphrase paragraphs 2—4 in plain language. Write down your paraphrase first
and then read it aloud. Does it sound natural?

20} Read this email from a client of yours. What information is she requesting?

®06 iy =
Ta: S.Walters

From: C. Fox

Subject; EC registration

Dear Ms Walters

I am writing to you with a few questions regarding the European Community
registration for our company's trade mark which | hope you will be able to answer:

+ How can | find out when the registration of a trade mark will expire? Is it the
responsibility of the trade-mark holder to find out this information?

» Who can renew the registration?
« When can it be done? Are there any deadlines?

Of course, we are very fond of our traditional trade-mark fox logo and would not
under any circumstances want to jeopardise our rights to use it.

As always, | very much appreciate your help in this matter,
Yours sincerely

Charlotte Fox



SAMPLE
ANSWER

»p-298

Write a response to Ms Fox's email using the information in Reading 4.

Express the information in your own words. You should:

. refer to the email you received from the client;

_ state the reason for writing;

_ provide the information she has asked for (use discourse markers for
putting points in order and adding ideas);

. offer your assistance with the renewal of registration.

Listening 2: Discussing issues — copyright and
fair use

The rapidly changing technologies regulated by intellectual property law —among them
computer and Internet technologies - are the source of debates on various legal issues, in
particular issues related to copyright. In the following listening exercise, you will hear a
discussion on the topic of the use of copyrighted material for educational purposes. An
American junior [awyer named Thomas has been assigned to shadow two senior lawyers
working on a case involving the ‘fair use’ doctrine in connection with distance learning
courses. Thomas meets Patrick, the senior lawyer, and his associate, Rebecca, in Patrick’s
office to begin shadowing them as they work on the case

21 4 - Listen to the discussion and answer these questions.

1 How do Thomas and Rebecca describe the concept of fair use in American
law?

2 According to Patrick, what is the objective of copyright law?

3 Who does Rebecca think is in the stronger position now, copyright holders or
educators?

4 According to Patrick, how many factors need to be taken into account when
assessing fair use?

22 Decide whether these statements are true or false.

1 The ‘fair use’ doctrine only applies to the use of copyrighted materials in
traditional face-to-face classroom situations.

2 Thomas has a basic understanding of what distance learning is, and is
aware of one of the intellectual property issues that it raises.

3 Rebecca argues that in the future it is likely that a teacher’s right to use
copyrighted material without permission will become increasingly restricted.

4 The four-factor analysis helps determine whether the use of copyrighted
material falls under the ‘fair use’ doctrine.

5 Rebecca points out that the fourfactor analysis is subjective and therefore
not reliable.

Speaking: Phrases for discussions

When taking part in discussions, it is necessary to know how to express your own ideas
and opinions in English [see Unit 3 for phrases for expressing your opinion). It is equally
necessary to know how to react to the statements of others [see Unit 8 for phrases for
agreeing and disagreeing). The table on page 158 provides further useful phrases for
presenting and responding to ideas.

Uit i Intellectual property



23 Complete the table below using these phrases, taken from Listening 2.

In what way?

So. in other words, ...

Yes, you have a point there.

Yes, but you can look at it another way, too.

That may well be true, but you have to see the bigger picture.
Well, from a legal point of view, the debate is about ...
Sorry, can | just finish my point?

As | was saying, ...

And what's more, ...

Yes, but that’s only one side of the problem.

| think the important issue here is ...

Let me give you an example.

It seems to me that the real issue is ...

- Asking for clarification | I'm r;ot sure | follow jbu. Did you S;y tﬁat_...?-
| Are you saying that ...?
1)

' Sorry, I'm not sure | understand.

- As far as | can see, the main issue is ...
' 2)

Y R e e
Y st i i R o S

Clarifying the issue

Restating your point The point I'm trying to make is ...

. What | mean to say is ...

| 8) .. S A G e g
| To put it another way ...

Adding a point | Let me add that ...
| Another point worth mentioning is ...
| 6)
{7 ;
And another thing to remember is ...

| Expressing reservations Possibly, but ...
about another 8)
speaker’s opinion 9)

10)

N s ) S s N e TRt

I'm not sure about that, Don’t you think ...?

. - el

Keeping your turn Sorry, could | please just finish my point?
- Sorry, but if you could wait for a second, I'm just
about to finish my point.
A= = e IS
Continuing after Going back to what | was saying, ...
an interruption 13)

To go back to my last point, ...



24

25

{

Complete these responses to a statement made by another speaker in a
discussion using the words point or view. In one case, both words can be
used.

1 | take your ...

2 I'm afraid | don’t share your ... .. on this.
3 That's really notthe ... atall.

4Inmy , that’s precisely the issue.

5 | don't quite get your ... here.

6 It seems to me you're missing the ... .
T Thals my exactly.

8 | think that's beside the ., really.

Discuss these questions.

1 What do you think about the fair use of copyrighted material for distance
learning? Do you think the law should continue to allow educators to use
such material without permission, or do you think the rights of the copyright
holders need greater protection?

2 Copyright protection on the Internet is also a major concern of the
entertainment industry. Some of the issues involved concern peer-to-peer file
swapping of music and film piracy. What recent court decisions in this area
are you familiar with? Do you think the rights of the music and film
producing corporations should be better protected?

Unit 11

To improve your web-based research skills, visit www.cambridge.org/elt/legalenglish, click on

Research Tasks and choose Task 11.




Language Focus

1 Vocabulary: distinguishing meaning Which word in each group is the odd one
out? You may need to consult a dictionary to distinguish the differences in
meaning.

1 infringe < dismiss’ violate  encroach on

2 in addition  for instance  for example  e.g.

3 confirm  review uphold  affirm

4 holder  proprietor  issuer  owner

5 prerequisite  suggestion stipulation requirement
6 thus  therefore  moreover  consequently

2 Vocabhulary: phrases with copyright infringement Complete the sentences
below using the verb forms in the box. Then put the sentences in the order in
which the actions are likely to have occurred.

dismissed filed settle was-guilty of  would be liable for

a On appeal, the Court found that the defendant =45 4454 of copyright
infringement.

b In the first instance, the Lower Court . the copyright
infringement claim which formed the basis of the suit.

¢ A song-swapping company, which had created an online database of
thousands of albums, was advised by their lawyers that they
......................................... copyright infringement.

d Major record companies ... a copyright-infringement lawsuit
against the song-swapping company, which threatened to shut down the free
song-swapping service.

e Before the case came to trial, the song-swapping company unsuccessfully
offered a high sum to the record companies to ... the
copyright-infringement lawsuit.

Order of the actions: 1 ..%.. P S T o T Hoasiusat B Tt

4 Collocations Match the verbs in the box with the nouns with which they
collocate (1-3). Some of the verbs collocate with more than one noun.

apply-for enforce file grant infringe misappropriate
patent register

1 an injunction: apply for
2 an invention
3a patent: asplu for



‘4 Legal expressions: prepositions Complete the expressions below from
Reading 3 using the prepositions in the box.

against for on to (x2)

1 to be eligible .27 something

2 to be subject ... .. ... the requirements of the Patent Act

3 to bring litigation ... someone

4 toconferrights . someone

5 to submit a patent application ... the Patent and Trademark Office

& Adjective formation Add the prefixes dis—, in—, non—, un-to each of the
following words to form its opposite. In one case, more than one combination
is possible.

1 tangible intangible
obvious

similar

authorised

valid

patentable

suitable

commeonplace

exclusive

Lo~ bLWN

& Vocabulary: court holdings Complete the sentences below using the verb
forms in the box.

alleged be infringed enforce had ruled has been registered
proceed to be determined to issue

1 The appeals court held that a trial regarding a claim of copyright
infringement could .J1oceia .

2 The appeals court affirmed that an infringement claim could be made only if
the copyright .

3 The court held that because two former business partners both behaved
badly in the course of a trade-mark dispute, it would not
the trade-mark rights held by one party.

4 The appeals court upheld the decision of the trial court which

. that a commercial photographer was due payment of
royalties for mass reproduction of a photograph that was used without
permission.

5 After a group of instructors left their employer, who had developed a special
training programme, and went into direct competition with him, an appeals
court held that it was at trial if the training programme
was due trade-secret protection.

6 The appeals court affirmed that a patent was invalid, and thus could not

7 The court denied a request ... an injunction against the sale
of a book which the plaintiff contained infringed
copyrighted material.

[ 161



Case Study 3:
Intellectual property law

1 preparation for @ meeting with t

Read this description of the facts of the case. What are the legal issues here?

Fleming Co. (‘Fleming') was a company responsible for assisting new immigrants entering the State of
Bloomland. One of its responsibilities was to report certain information, such as dates of armval and
departure. [n order to carry this out, Fleming contracted with Linxus Co. ('Linxus’), a software development
company, to develop a system that would provide Fleming with access to a database over the Intemnet. In
developing the software, Linxus used some software codes that it had previously designed and used to
support website-based databases for other companies.

The contract between Fleming and Linxus to develop this software did not contain any express provision
regarding ownership of copyright in the new database. When Fleming attempted to sub-license the
software to another company, Linxus objected, and a dispute arose regarding what copyright rights Fleming
had in the software, if any. Although not expressly written in the contract, Fleming argued that a term
should be implied whereby Linxus assigns the copyright to Fleming, thereby granting Fleming the ability to
sub-license the software to third parties.

Task 1: Speaking

Divide into two groups, with one group representing Fleming and one group
representing Linxus.

1 Prepare for negotiations with the other party. You should:

identify the legal issues of the case and determine arguments for your side;
list the strengths and weaknesses of your side of the case;

decide which parts of the relevant legal documents most strongly support
your case and can be used to argue against the other party's case;

make notes for the negotiation: What are your goals? What are you willing to
give? What are you not willing to give?

2 Pair up with a representative of the other party and attempt to negotiate a
settlement.
3 Reporl the results of your negotiations to the class.

Task 2: Writing

1 Rewrite the contract between Fleming and Linxus with your partner from the
other side in order to incorporate your negotiated outcome.

2 Write a letter of advice to one of the parties (your choice), in which you outline
the legal issues raised by the case, refer to relevant statutes or related cases
and provide your opinion as to the likely outcome of the case.



Text 1: excerpts from the contract between Fleming and Linxus

3 Development of software
1 1wyt [ 3 .

ereny agrees

1L

5 Licensing
Litecus hereby grants d perpetual license to Flemmg lor the Developed Software for the purposes
of its business, which includes the right to repair, maintain and upgrade It for the purposes ol
Fleming's: business

Text 2: Copyrights Act of Bloomland, sections 11 and 91

11 (1) The author of a work is the first owner of any copyright in it. subject to the following provisions.
(2) Where a literary. dramatic, musical or artistic work is made by an employee in the course of his
employment, his employer is the first owner of any copyright in the work subject to any agreement to

the contrary.

91l (1) Where by an agreement made in relation to future copyright. and signed by or on behalfl of the
prospective owner of the copyright, the prospective owner purports to assign the future copyright
(wholly or partially) to another person. then if, on the copyright coming into existence, the assignee or
another person claiming under him would be entitled as against all other persons to require the
copyright to be vested in him. the copyright shall vest in the assignee or his successor in title by virtue
of this subsection.

(2) In this Part. “future copyright”™ means copyright which will or may come inko exigience in respect of
future work or class of works or on the occurrence ol a luture event: and “prospective owner™ shall be
construed accordingly, and includes a person whe is prospectively entitled to copyright by virtue of
such an agreement as is mentioned in subsection (1).

Text 3: excerpt from a case brief in the State of Bloomland

Bangarth Management v. Business Linx plc 4 be capable of clear expression; and

In order for an implied term to be read into a 5 not L‘”“U"ﬂdiﬂ any €xpress e of the contract.

contract if it has not been expressly included in The necessity (for bUSi"_'fﬁ-‘i efficacy purposes) for

the contract, it must: an assignment of copyright would only be likely

1 be reasonable and equitable; to arise in circumstances where the _

2 be necessary to give business efficacy ro the commissioner of the wu‘rk requires the right to
contract, so that no term will be implied if the exclude the contractor trom using the work and
contract is effective withou it; the ability to enforce the copyright against third

3 be so obvious that “it goes without saying”; parties.



Read the text and decide whether these statements are true or false.

1 The possession of a negotiable instrument can be freely transferred physically
or through signature.

2 An endorsement refers to a signature which serves to transfer ownership of
the instrument to another party.

3 The nemo dat rule is strictly applied to the use of negotiable instruments.

4 If an instrument is 'payable to the order of® a certain person, this means that
the holder of the instrument is entitled to payment,

5 Negotiable instruments are used to obtain credit or to pay financial obligations.

Negotiable instruments! are documents which represent an intangible right of payment.
Examples include promissory notes, certificates of deposit and cheques?. When drafted using
the correct and very particular language prescribed by common law or statute, a document
becomes negotiable, which means that it can be freely transferred by endorsement® (usually by
signature) or delivery. One of the most important features of negotiable instruments is that they
are generally not subject to the nemo dat rule. This general principle of law states that ‘he who
hath not cannot give', i.e. a transferor who does not hold title cannot transfer title to a
transferee. In the realm of negotiable instruments, that rule is sacrificed in order to facilitate the
free alienability of negotiable instruments, which aids commerce in general.

A further explanation of ‘negotiability’ can be illustrated by a common type of negotiable
instrument, a promissory note. A promissory note is a formal written document which contains
an unconditional promise and is signed by the person making the note, the maker, to pay a
certain sum of money to or to the order of a named person or to the bearer of the document.
Payable ‘to the order of' means that the sum of money is payable to the certain person and 'to
the bearer of' means that the sum of money is payable to the holder of the instrument.
Therefore, if a promissory note is eventually held by someone who is unconnected with the
underlying transaction, but who holds the note in good faith and knows of no problems with the
instrument, that person can become a bona-fide purchaser for value or holder in due course
(HDC). Specifically, the HDC takes good title to the instrument, even where the person
transferring the instrument to him did not hold title. Thus, in a lawsuit between the HDC and the
maker, the HDC still gets paid because he is immune from the normal defences to payment.

Negotiable instruments serve two different functions in commercial transactions: a credit
function and a payment function. The credit function allows negotiable instruments to be used to
obtain credit now, to be repaid out of future income. Common examples include promissory
notes, certificates of deposit and debentures®.

1 (US) also commercial paper 4 (US) bond or secured debenture (both are secured debt instruments), A debenture in
“(US) checks the USA is a debt instrument which may be secured or unsecured, whereas in the UK,
7 (US) indorsement a debenture is usually a secured debt instrument evidenced by a document under seal

(a deed) and protects the rights of the debenture holder.



A certificate of deposit is a bank’s written acknowledgment of a deposit and a promise to pay the
depositor to his order, or to some other person or that person's order. A debenture is the most
common form of long-term loan used by companies in the UK. It is usually repayable at a
determined date in the future and secured by the assets of the company, although sometimes it
is unsecured and referred to as a naked debenture.

The payment function allows negotiable instruments to be used in lieu of cash payments which
may be inconvenient (or risky) to transfer directly,. Common examples are cheques and bills of
exchange®.

A bill of exchange is a three-party instrument written and signed by the first party (the drawer),
ordering the second party (the drawee) to pay a third party (the payee) a sum of money on
demand or at a fixed or determinable future time. A cheque is a more specific term for a bill of
exchange, usually on a printed form, drawn on a bank and payable on demand.

Another example of a negotiable instrument which should be mentioned here is the letter of
credit. A letter of credit is a document issued by a bank (the issuer) to a third party (the
beneficiary) at the request of an applicant, instructing the bank to pay a certain specified amount
of money to the beneficiary once certain conditions that are stated on the document are met.
Letters of credit are often used in the international import and export business, as they provide
good documentary evidence of financing for the transaction.

5(US) also drafts

2 Complete these sentences using terms from Reading 1.

1. AC of d is a record of a deposit with a fixed time period
and a fixed rate of interest.

2 A loan raised by a company which pays a fixed rate of interest and which is
secured on the assets of a company inthe UK iscalledad... ... . .

3 Ac ... . isanegotiable bank instrument which is payable on demand
and which instructs a bank to pay the sum indicated to the party named on
the instrument from funds held on deposit.

4 A note which unconditionally promises in writing to pay a sum of money to a
party either on demand or at a time in the future is known as a p............

B Ab........ofe.......(mostoften referred to as a d............... in the
USAj is a written order which directs one party to pay a certain sum of
money to a third party.

These parties are all involved in the use of negotiable instruments. Match
these parties (1-7) with their definitions (a—g).

1 bearer a party who signs a note, cheque or other negotiable instrument and who
promises to pay an obligation when due
2 drawer b party who has acquired possession of a negotiable instrument through

proper negotiation for value, in good faith, and without notice of any
defences to it

3 drawee ¢ party who is in possession of a negotiable instrument payable to bearer
or endorsed in blank
4 endorsee d party who issues or signs a bill of exchange or draft as a party ordering

payment



5 holder in due course e party to whom a cheque, draft or note is payable. The payee's name
follows the words: ‘Pay to the order of'.

6 maker f party on whom a bill of exchange or draft is drawn, and thus who is
required to make payment

7 payee g party to whom a negotiable instrument is transferred by the act of
endorsement

1SS0 note
The following text is an excerpt from a US promissory note, which is a written promise to
pay a debt at a certain time through a series of payments or on demand. Generally, a
Py -

amissory note states the parties involved, the amount to be repaid and the terms o
I i '|'|!'_'I’1|

celeration clause, stating under

ayment |when the payments are to be made

DEMAND PROMISSORY NOTE
Prncpal: $10,000 Date issued: March 31, 2006
Interest rate: 6% per annum Maturity date: April 1, 2008

Soderton, New York

For value received, the undersigned (“Maker”) promises to pay on demand to the order of
Soderton National Bank (“Payee”) at its offices at 99 Hartsdale Avenue, Soderton, New
York, the principal sum of ten thousand dollars ($10,000), together with interest at the rate
and in the manner hereinafter provided for on the outstanding principal hereof from time
to time until paid in full.

Interest shall accrue on the outstanding principal balance of this note commencing on the
date hereof and continuing until repayment of this note in full at a rate per annum equal
to 6%. Interest-only payments shall be made by Maker ta Payee on or before the 1st day
of each month.

Maker shall make all payments hereunder to Payee in US dollars.

The maturity of this note may be accelerated by Payee in the event Maker is in breach or
default of any of the terms, conditions, or covenants of any other agreement with Payee or
its affiliates. In the event of default in payment of any interest payments when due
hereunder, the whole sum of principal and interest shall become immediately due
and payable.

“ Read the note and answer these questions.

1 When does the maker of this promissory note have to repay the principal?

2 When are interest-only payments due?

3 What happens in the event that the maker defaults on the payment of an
instalment?

5 Explain these phrases from the note in your own words.

1 for value received

2 the undersigned

3 on demand

4 to be in default of the terms of an agreement
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& Complete the sentences below using the words in the box.

accrue  due  instalment interest maturity  outstanding
principal

1 The cost paid by a borrower for the use of the money borrowed is known as

2 The . . ... Isthe amount borrowed from the lender, excluding interest.

3 An amount of money which has not yet been repaid is said to be

4 Adebtis ... when the date is reached when it must be repaid.

5 When interest accumulates or increases, itissaidto .. .

6 ___ isthe date on which a debt becomes due for payment

7 One of a series of payments made at intervals over a period of time is
referredtoasan ... .

Speaking 1: Describing the legal situation: usury

In some Jurisdictions, private individuals are required to charge a lower inferest rate than
financial institutions, The charging of an unlawfully high interest rate is known as usury.
In most jurisdictions, usury s a criminal offence

7 What is the situation in your jurisdiction? What is the limit on interest rates for
private loans? What are the penalties for usury?

Listening 1: Drafting a promissory note

Lawyers sometimes assist their clients in drawing up negotiable instruments or in dealing
with legal problems that arise in connection with their use. The following dialogue
hetween a lawyer, Ms Bentgn, and her client, Mr Carter, concerns a poorly drafted
promissory note

2 + - Listen to the conversation and tick which of these formal requirements for
the negotiability of an instrument Ms Benton mentions.

1 The instrument must be in written form.

2 The instrument must be signed.

3 The instrument must state that it is ‘payable to ...".

4 The instrument must state a sum certain in money.

5 The instrument must state under which conditions it does not apply.

6 The instrument must provide the name of a financial institution.

7 The instrument must contain an unconditional order or promise to pay.

8 The instrument must state that it is payable on demand or at a
definite time.

O OOooodaod

9 Answer these guestions.

1 What are the two requirements which the client’'s promissory note does not
meet?

2 What condition did the borrower make regarding repayment?

principal =
‘1)amount of |
mpney borrowed |
from a lender;

2) main or most |
important;

3) one of the
parties to a

trensaction.
principle =
basic idea
explaining how
samething
happens or
works
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Here are some of the phrases Ms Benton uses in the interview to rephrase
ideas so that the client can understand them:

There are certain formal requirements that have to be met [by a promissory
note] for it to be negotiable, that is, to be enforceable by you as a holder in
due course.

The note has to mention what is known as a ‘sum certain’. That is to say, ...
Allow me to explain. ‘Unconditional’ means that ...

Other phrases that can be used after an unfamiliar word or a difficult concept
to introduce an explanation are:

In other words ...
Put simply, ...
What this actually means s ...

10 Work with a partner, with one of you playing the role of a lawyer, Ms Chang, and

the other the role of a client, Mr West. Mr West shows his lawyer the
promissory note below and wants to know if it is valid.

Ms Chang should discuss whether the following promissory note meets all of
the six requirements for negotiability referred to in Exercise 8, explaining each
requirement in plain language to Mr West. Mr West should ask Ms Chang to
explain any special terms.

These phrases for talking about requirements may be useful:

I don't think it meets the requirement about ...
There is also a requirement concemning ...

It certainly fulfils that requirement,

It doesn't satisfy the requirement dealing with ...

PROMISSORY NOTE
March 31, 2006 Collegeville, Pennsylvania
$30 00

FOR VALUE RECEIVED, and which must be received pursuant to agreement between the
parties dated February 17, 2006, 3 months from the date of this Note, | promise to pay to
Keith West the sum of thirty thousand dollars (30,000) with interest in an amount to be
decided by the parties.

o A s
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11 Following their interview about the poorly drafted promissory note, the lawyer,
AFFLE Ms Chang, receives the following letter from her client Mr West.

Dear Ms Chang

Thank you for sharing your time and expertise with me last Thursday. | now
realise (somewhat too late, I'm afraid) that promissory notes have to be drafted
correctly to be legally binding. In order to avoid such regrettable situations arising
in the future, | would ask you to provide the six requirements for me once more -
this time in writing.

Many thanks in advance. | look forward to hearing from you.
Sincerely yours
Keith West

In order to fulfil her client’s request, Ms Chang will need to summarise the six
requirements she explained to him in their interview. How do you think the
information should be organised in her response? What can Ms Chang do to
make the information easier for her client to understand?

Write a letter in response to Mr West's request, in which you provide the
information he has asked for. When stating the requirements for negotiability.
explain difficult legal expressions in easy to understand plain language. In your
letter, you should:

refer to the previous contact with Mr West;

provide the desired information in a clearly structured format;

explain ideas in simple terms;

offer further assistance and explain the importance of having a lawyer to
review the wording to ensure enforceability and negotiability.

weadino :IL_ egistation aoverning € LecTronic

ieqotiable instruments

“J

The growth of the Intemet and of e-commerce has led to far-reaching changes in the way
business is conducted. It should come as no surprise that negotiable instruments can now
be exchanged in electronic form. The text on page 170 deals with US legislation gavering

onic negotiable instruments and looks specifically at a newly created form of

electronic negotiable instrument,
12 Skim the text quickly. What is this instrument called?
13 Read the text, and match these headings (a—e) with the paragraphs (1-5).

a A new kind of instrument

b Provisions included in the act

¢ The purpose of the act

d Some possible effects

e Limits to applicability F
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The Uniform Electronic Transactions Act (UETA)

The National Conference of
Commissioners on Uniform State
Laws (NCCUSL) adopted the UETA
on July 29, 1999. The UETA's purpose
is to provide a uniform national
framework governing use and
application of electronic
transactions.

The act defines the terms “record,”
"electronic record," and "electronic
signature" and provides as a general
rule that electronic records and
signatures satisfy legal requirements
that a record be in writing or signed.
The UETA also applies only to
transactions between parties when
each has agreed to conduct
transactions by electronic means.
Some types of transactions will be
exempt. Although the UETA is
intended to have broad application,
under certain circumstances
transactions governed by the Uniform
Commercial Code (UCC) or the
Uniform Computer Information
Transactions Act (UCITA) will be
excluded from the statute's affect.

governing provision or transmission
of information in electronic form,
attribution of electronic records and
signatures, distributing risk of error
in electronic transmissions, and
retention of “original” electronic
records. Other provisions govern
automated electronic transactions or

the use of so-called electronic
“agents" and acceptance of
electronic records and signatures by
governmental agencies.

electronic negotiable instrument,
called a “transferable record." As
long as an entity has “control” of the
transferable record, it is a holder of
the record as defined by UCC § 1-
201(20) and has the same rights and
defenses as a holder of a negotiable
instrument or document under UCC
Articles 3, 7, and 9. The requirements
of delivery, possession, and
endorsement are eliminated.

record if “a system employed for
evidencing the transfer of interests in
the transferable record reliably
established that person as the person
to which the transferable record was
issued or transferred.” This
requirement can be met by a system
that creates, stores, and assigns the
transferable record in a manner that
satisfies six specific conditions listed
in the UETA.

The UETA will affect the rules
governing creation of enforceable
contracts or instruments,
Transactions existing or signed
electronically that might be
unenforceable under traditional
principles of law may become
enforceable when taking into account
the UETA's provisions.




14 Collocations with Act Complete each of the sentences below describing what
the UETA does using the verbs in the box.

applies to contains creates defines provide

1 The Act ... the terms ‘record’, ‘electronic record’ and ‘electronic
signature’.

2 The Act ... ... transactions between parties who have consented to
carry out business transactions electronically.

3 The purpose of the Actisto ... a uniform national framework which
regulates the use and application of electronic transactions.

4 The Act .. provisions governing how information is provided and
transmitted in electronic form.

5 The Act o.... a form of electronic negotiable instrument which is known

as a ‘transferable record’.
15 Complete these expressions, which follow their definitions.

1 To be excused from a requirement: to be e from (paragraph 2)

2 To be put into effect in many cases: to have broad a................ (paragraph 2)

3 Agreements in which one or other party can legally force the other party to
pefforme_.__._____Cc__ (paragraph 5)

16 Has similar legislation been enacted in your jurisdiction governing the creation
and use of electronic negotiable instruments? If so, describe which aspects of
electronic negotiable instruments it governs.

estate transaction and a promissory note

17« Listen to the first part of the dialogue. What is the problem? Why do you
think this is a problem?

15« Listen to the second part of the dialogue and decide whether these
statements are true or false.

1 The senior partner suggests that the document could be signed by fax.

2 The senior partner recommends that the lawyer bring the document to the
prison and have it signed there.

3 The senior partner states that revisions to the UCC make it possible for the
document to be signed by the agent on behalf of the others.

4 One suggestion made by the senior partner is that the document could be
signed electronically.

5 The senior partner suggests signing the document in a few months.

6 The senior partner advises her colleague that the document could be
delivered by courier, signed and then returned by courier.
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12« Listen to both parts of the dialogue again and choose the best answer to
each of these questions.

1 Why does the senior lawyer advise her colleague to make sure the
promissory note is signed by all of the principals?
a So that the real-estate deal can go through on time
b So that the client can sue on the promissory note against all of them
c So that the client does not have to bother locating all of the principals

2 Why is Ness vs. Greater Arizona Realty, Inc. discussed in this context?
a Because it indicates that an agent can be liable on a note when he fails
to disclose his representative capacity
b Because it indicates that several people can be liable for a single
instrument
¢ Because it indicates what the previous law was regarding this issue

3 What does the senior lawyer say about signatures by fax?
a That they are legal in their jurisdiction
b That the junior lawyer should ask a colleague how they work
¢ That they cannot be used for real-estate deals

Look at some of the expressions used by the senior lawyer in the previous
dialogue when making suggestions to her colleague.

I suggest that you tell your client to refuse to accept the note until it has
been signed by all of the principals.

I recommend that you advise the buyer that there are ways to get his
business partners to sign the promissory note.

Why don't you propose that option?

I would advise you to look into e-signatures.

One other way of getting the signatures of all of the principals would be to
send the document by courier and have it signed.

Both suggest and recommend can also be followed by a verb + —ing form (see
Unit 7):

| suggest telling your client ... | recommend advising the buyer that ...

20 These phrases can be used to make suggestions and recommendations. For
each pair of phrases, decide which one is more formal (F) and which is more
informal (I). The formal phrases are more suitable for use in a letter to or in an
interview with a client or colleague who you don’t know well, while the informal
ones are more appropriate for conversations with (or emails to) a client or
colleague with whom you have a friendly working relationship.

ExaMPLE: Why don't you ... [1] | would advise you to ... [£]

1 | propose that you ... [_| Why not ...? ]

2 Try ... ] Perhaps you could ... [ ]

3 I recommend that ... [] How about ... ? |
—~
5\
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271 Imagine you are providing advice to a client and suggest ways of getting the
signature of the person who is on a boat in the Caribbean. Decide if your
relationship with your client is formal or informal and use appropriate
expressions for making suggestions.

22 The junior lawyer, Ms Wadman, wants to write an email to her client, Mr

— Lawson, recommending that he should not accept the promissory note for the

»P»*?_! down payment on the property if it has only been signed by one of the
principals.
Ms Wadman also thinks it is not a good idea to do business with a man who is
in jail. Making use of the phrases for making suggestions. write an email in
which you should:

state the reasons for writing:

give advice concerning the promissory note;

. make suggestions regarding the prospective buyer in jail;

_ offer to provide further assistance, if necessary.

%_ Unit 12

‘ To improve your web-based research skills, visit www.cambridge.org/elt/legalenglish, click on
Research Tasks and choose Task 12.
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Vocabulary: distinguishing meaning Which word in each group is the odd one
out? You may need to consult a dictionary to distinguish the differences in
meaning.

1 upon request with consent on gdemand when needed

2 monetary outatanding unpaid due

3 main most important principle principal

4 increase incur accrue accumulate

5 meet a requirement make a requirement satisfy a reguirement

fulfil a requirement
6 suggest advise impose recommend

Vocabulary: legal Latin Complete the sentences below using the Latin
expressions in the box.

e.g. (x2) i.e. inter alia per annum

1 Our firm can assist you in the drawing up of all forms of negotiable
instruments and other paper that is negotiable by mere delivery

(... bearerchecks, drafts or notes) or by delivery and endorsement
(... order checks, drafts or notes).

2 An instrument is a document used for making some payment and it is
negotiable, its ownership can be easily transferred.

3 The note, payable in monthly instalments of $100 or more, bears interest at
10 per cent . with penalty for late payments.

4 The company engages in lending of all kinds. including, . consumer

credit, mortgage credit and the financing of commercial transactions.

Word formation Complete this table by filling in the correct adjectival or
adverbial forms of the words lisied. Underline the stressed syllable in each
word with more than one syllable,

basic

I electronically
principal ‘
reliable

' specifically
strict |

uniform



‘I Prepositions The text below is an excerpt from the Uniform Electronic
Transactions Act discussed in Reading 3. Complete it using prepositions in the
box.

for in (x3) of (x2) to under

SECTION 16: TRANSFERABLE RECORDS

(a) In this section, “transferable record” means an electronic record that:

(1) would be a note 1) _“n¢er  Articdle 3 of the Uniform Commercial
Code or a document under Article 7 of the Uniform Commerdial Code if
the electronic record were 2) writing; and

(2) the issuer of the electronic record expressly has agreed is a transferable
record.

{b) A person has control 3) a ransferable record if a system
employed 4) evidencing the transfer of interests in the
transferable record reliably establishes that person as the person
5) which the transferable record was issued or transferred.

(c) A system satisfies subsection (b), and a person is deemed to have control
of a transferable record, if the transferable record is created, stored, and
assigned 6) ... . such a manner that:

(1) a single authoritative copy 7) ... the transferable record exists
which is unique, identifiable, and, except as otherwise provided
8) ... paragraphs (4), (5), and (6), unalterable.

5 Vocabulary: word choice Complete this excerpt from a promissory note by
choosing the correct word in each case.

DUE DATE: The entire balance of this Note together with any and all interest
1) installed / increased / accrued thereon shall be 2) owed / due / indebted
and payable in full on the 27th day of February, 2008.

DEFAULT INTEREST: After 3) instalment / maturity / demand, or failure to make
any payment, any unpaid 4) principal / principle / money shall accrue interest
at the rate of eighteen percent (18%) 5) pro rata / per se / per annum OR the
maximum rate allowed by law, whichever is less, during such period of Maker's
default under this Note.

PREPAYMENT: 6) Holder / Maker / Payee may prepay all or part of the balance
owed under this Note at any time without penaity.

CURRENCY: All principal and interest payments shall be made in 7) actual /
lawful / current money of the United States.



ecured transactions

o
‘m’
t’J

Read the text, then choose the correct word to complete each of these

definitions. You may need to consult the glossary.

1 A loan / pledge / lien is an arrangement in which a lender gives money to a
borrower, who agrees to repay the money, usually with interest, at some time
in the future. I

2 A loan / mortgage / pledge is a debt instrument by which the borrower gives | =
the lender a lien on real property as security for a loan.

3 The depositing of personal property by a debtor with a creditor as security
for a debt is referred to as a loan / mortgage / pledge.

4 A claim which a creditor has on the property of the debtor to ensure
payment (often for goods for which payment is outstanding) is known as a
loan / pledge / lien.

The purpose of secured transactions is to provide credit for the borrower and security for the
lender. ‘Credit’ refers to the provision of a benefit for which monetary payment is to be made to
the beneficiary of the security interest (the lender) at some time in the future. The most
obvious example of this is a loan.

Security (in the context of the law of secured transactions) differs from other arrangements
securing payment or performance because it gives the lender a right in rem which binds third
parties, so that anyone interested in buying the security from the borrower cannot freely do so.
These other types of arrangements are sometimes referred to as quasi-security. (It should be
noted that mortgages are a form of security in land and are usually addressed within the scope
of real-property law.)

There are two types of security interests, possessory and non-possessory. With a possessory
interest, the creditor takes possession of the property which is the security interest (the pledge).
The debtor (pledgor) transfers personal property to the creditor (pledgee) in order to secure
payment or performance of the underlying obligation. An example of this would be pawning
personal property to raise money. The most commonly encountered non-possessory security
interests are the fixed charge! and the floating charge?. A fixed charge creates a security
interest in specific property and affords the creditor control over its alienation. This means that
the debtor cannot deal in the property without first satisfying the indebtedness secured by the
property or receiving the creditor's consent. A floating charge creates a security interest in the
assets of the debtor at any given time, which means that the debtor may freely deal with them in
the ordinary course of business. It is only when there is a default or a similar event that the
charge ‘crystallises’ and becomes fixed.

1 (US) security interest in specific assets (also chattel mortgage prior to the Uniform Commercial Code)
2 (US) usually referred to as a floating lien and not often used. though possible, under the Uniform

Commercial Code



All the security interests mentioned above are consensual, since they are created through a
security agreement whereby the debtor grants 1o the creditor an interest in debtor property
(collateral) in order to enforce the performance of the debtor's obligations to the creditor. There
also exist non-consensual securily interests, such as those created by operation of law, e.g.
unpaid sellers’ liens, where a seller has a lien over goods in his possession for which he has not
received payment. In order to invoke consensual security interests against third parties,
perfection of the security interest must take place. Perfection is the action which gives the
creditor prionty over certain other creditors in the enforcement of the security interest. Perfection
can take place in three ways: by registration of the security agreement, by possession of the
collateral, and by attachment of the security interest. The underlying purpose of perfection is to
pul third-party creditors on notice of the security interest and so avoid any hidden interests in
property. Attachment refers to the time at which the creditor's interest fastens to the property
offered as security, giving the creditor a vested interest. In certain cases, attachment also
constitutes perfection. Perfection upon attachment is sanctioned by statute, generally for
purposes of commercial convenience and availability of other methods of protecting creditors.

Complete the comparisons of key concepts below using the verbs in the box.

attaches (x2) crystallises defaults has make owns
seize sell

Security / quasi-security: Security gives a creditor the legal right in property

owned by the debtor, i.e. the right to 1) e ANG 2 — . the
debtor’'s property if the debtor 3) _ in repayment. However, in the case
of quasi-security, the creditor typically 4) .. ... the property in question,
while the debtoronly 5) ... possession of it.

Fixed charge / floating charge: While a fixed charge 6) to the
property in guestion as soon as the charge is created, a floating charge

7) . Onlywhen it 8) . ..., for example as a result of a failure to
9) ... apayment at the proper time.

Underline the words and expressions in the paragraphs in Exercise 2 which are
typically used to compare and contrast ideas.

Match the nouns in the box with the verbs (1-4) with which they can collocate.

collateral credit indebtedness a loan payment performance
a security interest

to attach

to perfect
to pledge
to secure
fo provide
to enforce

O b whpE



Read the excerpts from a security agreement below and answer these questions.

1 Which kinds of property are pledged as collateral for the loan?
2 What happens upon default of the agreement?

SECURITY AGREEMENT

This SECURITY AGREEMENT is made on this 11th day of May, 2005, between
Appleby Designs Litd (*Debtor™). and Richard J. Cross (*Secured Party™).

1

SECURITY INTEREST. Debtor grants to Secured Party a security interest in
all inventory, equipment, appliances, furnishings and fixtures now or
hereafter placed upon the premises located at 99 Appleby Road, Baltimore,
MD (the “Premises”™) or used in connection therewith and in which Debtor
now has or hereafter acquires any right and the proceeds therefrom. As
additional collateral, Debtor assigns to Secured Party a securily interest in all
of its right, title and interest to any trademarks, trade names and contract
rights which Debtor now has or hereafter acquires. The Securily Interest
shall secure the payment and performance of Debtor’s promissory note of
even dale herewith in the principal amount of twenty thousand ($20,000)
Dollars and the payment and performance of all other liabilities and
obligations of Debtor to Secured Party of every Kind and description, direct
or indirect, absolute or contingent, due or to become due, now existing or
hereafter arising.

DEFAULT. The Debtor shall be in default under this Agreement upon the
happening of any of the following: (a) any misrepresentation in connection
with this Agreement on the part of the Debtor; (b) any non-compliance with
or non-performance of the Debtor’s obligations under the Note or this
Agreement; (¢) if Debtor is involved in any financial difficulty as evidenced
by (i) an assignment for the benefit of creditors, or (ii) an altachment or
receivership of assets not dissolved within thirty (50) days, or (iii) the
institution of bankruptcy proceedings, whether voluntary or involuntary,
which is not dismissed within thirty (50) days from the date on which it is
filed. Upon default and at any time thereafter, Secured Party may declare all
obligations secured hereby immediately due and payable and shall have the
remedies of a Secured Party under the Uniform Commercial Code.



Read the text again and answer these questions.

1 Where is the inventory located in which the Secured Party has an interest?

2 According to the agreement, what would constitute evidence of financial
difficulty on the part of the Debtor?

3 Which remedies are available to the Secured Party in the case of default?

Match these words and phrases from the text (1-5) with their definitions (a—e).

1 of even date a failure or refusal to fulfil contractually agreed upon terms or actions
2 misrepresentation b depending on something else in the future in order to happen
3 contingent c The situation in which, during bankruptey proceedings of an insolvent

corporatlon or person, the court appoints a person to take charge of
all assets in order to preserve them for creditors.

4 non-performance d a false statement, often in order to obtain an advantage

5 receivership e written on the same date

When legal agreements like the one on page 178 are drawn up, the drafter
will strive to anticipate possible events which may arise and plan
contingencies, i.€. to deal in advance with events that may or may not occur.
This is done by wording the text in such a way that these possible events are
mentioned and thus covered by the agreement. Often opposing pairs of words
are used in order to cover the full range of possibilities.

Look at this example from the security agreement:

As additional collateral, Debtor assigns to Secured Party, a security interest in
all of its right, title, and interest to any trademarks, trade names, and contract
rights which Debtor now has or hereafter acquires.

The word pair now or hereafter is used to refer to both currently existing
assets as well as assets which may become the property of the debtor in
the future.

Explain in your own words what is meant by each of the four word pairs in
italics in this sentence from the security agreement on page 178.

The Security Interest shall securve the pavment and perforniance of
[Jebtor's promissory note of even date herewith in the principal
amount of bwenly thousand ($20,000) Dollars and the payment and
performance ol all other liabilities and obligations of Debtor to
Secured Parly of every Kind and descripdon, direct or indirect, absolute
or contingent, due or to become due, now existing or hereafler arising.

Look for other word pairs of this kind in the security agreement. Explain them
to a pactner.



Look at the advertisement and answer these questions.

1 Where might you expect to see the advertisement?
2 What is the subject of the seminar?

The Shuttleworth Institute of Continuing Education
for the Legal Profession

Understanding Revised Article 9 of the Uniform Commercial Code:

What you need to know

August 19-20

A selection of topics to be covered

¢ Filings and perfections under Revised UCC Article 9

* Creating a secured interest: seven steps to follow, including drafting security agreements

¢ Secured transactions: rules governing transition from Prior Article 9 of the UCC to the
new Revised Article 9 of the UCC

* Special rules applying to consumer secured transactions in Revised Article 9 of the UCC

* [ntellectual property as collateral

* Security interests in personal property

Target audience

This two-day seminar is intended for attorneys and paralegals, loan officers, vice
presidents, commercial loan officers, credit and collection managers, branch managers,
loan department personnel, accountants, and auditors.

Featured speaker

John T. Kellogg (Partner), Knowles, Kellogg, and Granger

Mr. Kellogg has substantial experience in all aspects of business litigation emphasizing
creditors’ rights, secured transactions, and real-estate matters; bankruptcy and business
reorganization; loan documentation and loan restructuring. Mr. Kellogg has represented
secured and unsecured creditors, bankruptcy trustees, creditor's committees, and
business debtors for the past 30 years.

Materials

Participants will receive a manual which has been compiled by the Institute specifically for
this seminar. The seminar will be recorded; registration constitutes consent to such
recording. If a registered participant cannot attend, he or she may order a set of the
digitally recorded CDs and the accompanying manual from this program.

Contact the Shuttleworth Institute for hotel/seminar information at (555) 456-6048 (please call hatel for
accommuodations or directions only).

Cancellations: If you cancel six or more business days in advance, you will receive a full refund, less a $20 service
charge. If you cancel within five business days, you are not entitled to a cash refund.




11 Read the advertisement again and decide whether these statements are true

=
N

966,

or false.

1 The seminar will deal with the issues involved when changing over from the
old Article 9 to the new one.

2 The seminar is only suitable for senior legal personnel.

3 When they arrive at the seminar, the participants will be asked to give their
consent to being recorded.

4 A participant can get his money back if he cancels one day before the
seminar takes place.

5 The seminar does not cover the writing of legal documents.

6 The speaker has experience representing both sides in a secured
transaction.

Have you attended any continuing legal education seminars of the type
advertised? If so, what was the topic of the seminar? Do you think it is an
effective way to learn about legal matters?

seminar advertisement [Reading 3] was sent as an attachment to the following email

Read the email below and answer these questions.

1 Who sent it and to whom?
2 Why does the writer think that the recipients should attend the seminar?

O

To: STTeam

From: J. Sampson

Subject:  Seminar

Dear All

Although | am aware that this arrives at rather short notice, | have attached a
flyer about an interesting seminar being held at the Shuttleworth Institute in
Boston next Thursday and Friday and would strongly advise that all of the
members of the secured transactions team attend this two-day event. The seminar
will be held by a highly respected expert on Revised Article 9. Considering the
fact that there are two young newcomers in the department and several important
cases dealing with secured transactions currently in the pipeline, | firmly believe
that we cannot afford to miss this seminar,

Naturally, it may be necessary for some of you to rearrange your schedules so that
you can fly to Boston next Wednesday and participate in the seminar which
commences on Thursday morning.

| sincerely hope that all of you welcome this opportunity to improve our knowledge
and thus our ability to serve our clients. | look forward to your response in this
matter.

Sincerely
Jennifer Sampson

Unit 13 Secured transactions

Q



14 The email was written by a senior partner to her subordinates. Discuss these
questions.

1 What is the level of formality of the email — is it friendly or respectful,
familiar or distanced, informal or formal?

2 What language features of the text contribute to create this impression?

3 When would it be appropriate for you to use this level of formality?

Generally speaking, it is useful to distinguish between a formal style of
language and a neutral/informal style. Writers should be aware of
features of a text which play a role in establishing the level of formality
so that they can make conscious choices to ensure that the level is
appropriate to the situation.

15 Complete this table using the more formal equivalents from the email.

contractions Avoids using contractions: ' Uses contractions:

Iam, Ihave do not, will not, cannot, etc I'm, I've, don't, won't, can't, etc.
sentence length Tends to use Ionger more complex Tends to use shorter, simpler
sentences sentences like in everyday speech
sentence structure Tends to use subordination (joining Tends to use co-ordination uoimng
clauses with words such as while, independent clauses with words such
because. afmmgh] as and, or, but)
personal pronouns / Tends to use personal pronouns Us&s personal pronouns freely and
passive verb forms - less often; however, passive verb often; prefers personal and active
forms are often used to avoid constructions
naming a personal agent
1) A highly respected expert will hold ...
- 2) - Two of you are newcomers ...
| 3) R | You may need to ...
vocabulary and fixed  Uses formal words: ' Uses neutral or informal words |
expressions £ i | really think you should ...
5) | freaf{y think that
Uses formal ﬁxed expressions it Uses infonnal fixed expresanons
6) :, ' Best wishes
7) Let me know what you are going
to do.
Uses formal verbs, often polysyllabic,  Uses phrasal verbs / neutral verbs:
often of Latinate origin
8) .. and take part in the seminar ..

9) . which starts on Thursday mommg

16 The email contains examples of adverb—verb collocations commonly used in
professional correspondence, as well as in more formal speaking situations.
Underline the three adverb-verb collocations.



17 Match the verbs in the box with the adverbs (1-6) to make all possible
collocations.

advise agree believe hope object to recommend regret
suggest support understand

1 deeply 4 sincerely
2 firmly 5 strongly
3 fully 6 wholeheartedly

You receive Jennifer Sampson’s email and would like to respond and tell her it
will not be possible for you to attend the seminar, as you will be in court that

day. (You are also aware that other members of the secured transaction team
have important appointments.) In your email, you should:

refer to her email to you;

state the reason you are writing;

express your agreement with the idea of attending a seminar on the topic;

explain why you cannot attend on that date;

suggest an alternative to attending the seminar in guestion;

offer to make arrangements for such an alternative.

Use at least two adverb-verb collocations in your email.

19 Rewrite the email from Jennifer Sampson to make it less formal, so that it
sanrie would be appropriate for a lawyer to send to a colleague with whom he or she

ANSWER

»e-30e has a friendly relationship. Do not change the content of the email.

tening 1: Creating ecurity interest

L ¢

"

One of the topics covered In the continuing education seminar advertised in the flyer on

nage 180 is that of creating a security interest. You will hear an excerpt from the seminar,
pag y p

in which the speaker putlines seven steps i creating a security interest in the USA

20 Before you listen, try to put the steps involved in order.

StOP o . Draft the security agreement.

Step .+ ldentify the debtor.

SIBD s :  Perfect the security interest by filing a financing statement.

Step ... © Confirm that secured party has given value.

Step ... - |dentify the collateral, either by a list of specific property
or by a categorical description.

Step ... - Confirm that the debtor has rights in the collateral. Ask
for bills of sale, invoices, etc.

Step ... : Authenticate the security agreement, either by signing or
by email.

21 4 Listen and check your answers.



Listen again and answer these guestions.

1 According to the speaker, why is it important to identify precisely the party
granting a security interest?

2 When would a security agreement describe property with the phrase now
owned or later acquired?

3 What is meant by authenticating a security agreement?

How is a security interest created in your jurisdiction? What are the most
common problems or issues arising from a security interest?

Read the first paragraph. What is the issue in question? Who is affected by
this issue?

» Read the whole text. It discusses the court rulings in two important cases and
explains their general significance. Complete the ruling(s) and a summary of its
significance (1-5} for each case using the sentences below (a—e).

Siebe Gorman & Co. Ltd v. Barclays Bank Limited

Ruling: 1)
Significance: 2)
National Westminster Bank Plc v. Spectrum Plus Limited
First ruling: 3}
Ruling on appeal: 4)
Significance: 5)

a The court held that the bank only had a floating charge over book debts.

b Since the specific wording of debentures had created a fixed charge for 25
years, this wording was reasoned to have acquired that meaning by
customary usage.

¢ The court held that the charge on book debts was a valid fixed charge.

d The decision was reversed by the Court of Appeal; it held that restrictions
imposed by debentures on book debt meant the bank had a fixed charge.

e This resulted in banks and creditors taking fixed charges on book debts.

‘5 Complete these definitions of words or expressions from the article.

1B d are the debts owed to a business, as recorded in
the business’s accounting records. They are also known as ‘accounts
receivable’. (paragraph 1)

2 An unsecured debt obligation which is issued against the general credit of a
corporation is knownasaf. ... Coee. - (paragraph 3)

3 A promise given by a bank that it will repay the debt of another person if that
person does not pay the debt is called a b.... . g . (paragraph 4)

4 Ap creditor is a creditor who has the right to receive payments
distributed by a liquidator before other unsecured creditor. (paragraph 5)

7 Which unsettled areas of the law in your jurisdiction are you aware of?



1

1 (US) accounts receivable

The last word on book debts'?

There have been court battles for more than a century over whether it is
possible to have a fixed charge on the book debts of a company. This is a
topical issue of particular concern to company directors, bankers, other lenders
and creditors.

The modern practice of lenders taking a fixed charge on book debts arose in
the UK from a court decision in 1979, in the case of Siebe Gorman & Co. Ltd v.
Barclays Bank Limited. In that case, Barclays Bank had taken a fixed charge on
book debts and a floating charge on other assets of the company. The judge
held that the charge on book debts was a valid fixed charge. He said that the
critical feature distinguishing a floating charge from a fixed charge was the
company's power to deal with assets in the ordinary course of business. He
interpreted the charge as meaning that the company was not free to draw its
account without the consent of the bank, even when it was in credit, and so the
charge on book debts and their proceeds was a fixed charge. The overall effect
of the Siebe Gorman case was to expand the practice of banks and other
lenders taking fixed charges on book debts,

In the most recent case of National Westminster Bank Plc v. Spectrum Plus
Limited, the court said that Siebe Gorman had been wrongly decided. It held
that the bank only had a floating charge over the book debts because the
company was entitled to collect its book debts and use the proceeds in the
normal course of business unless the bank intervened. However, the case went
to appeal, and the Court of Appeal reversed the decision and said that the
restrictions imposed by the debenture on the use of the proceeds of the book
debt were enough to give the bank a fixed charge.

What is significant about this case is that the Court of Appeal pointed out that,
for the last 25 years, debentures with the wording that had been approved in
the Siebe Gorman case had been used on the understanding that this would
create a fixed charge. The Court of Appeal said that banks have relied upon this
understanding and bank guarantees have been given on this basis. It also said
that even if the interpretation in the Siebe Gorman case had appeared
erroneous, it would have held that the wording had, by customary usage,
acquired the meaning which the Siebe Gorman case had attributed to it.
However, the case of Spectrum Plus Limited is going to be looked at by the
House of Lords, and it may very well reach a different conclusion to that of the
Court of Appeal,

But does all this really matter? Well, yes, it does, because the reason why there
has been so much conflict over charges is that book debts are often a very
significant part of a company’s assets. If a company becomes insolvent, book
debts can become critical for a debenture holder. If the charge was a floating
charge only, then the book debts would go to the company’s preferential
creditors = mainly the Inland Revenue, Customs & Excise and employees. That
said, the picture changed radically in September last year when, by legislation,
the Inland Revenue and Customs & Excise lost their rights as preferential
creditors in insolvencies. Now they are part of the body of unsecured creditors.

As time goes by, the number of such cases will fall away, but it is still a problem
for many debenture holders and for people who gave guarantees on behalf of
companies that later became insolvent. If a debenture holder is unable to be
paid from book debts, where possible, a claim will be made under a personal
guarantee instead.



']

BT Peter ar lack. relling 3 "'.'.l:__;_:g_ e Tina. about it

Listen to the discussion and choose the correct answer to each of these

questions.

1

What did Peter like about Mr Kellogg's presentation style?
a It was professional and factual.

b It was funny and personal.

¢ It was complex and international.

Why is Jack happy that the topic of Intellectual Property was covered in the
seminar?

a because it is an area of the law he knew nothing about previously

b because it is an area of the law which is so unsettled

¢ because it is an area of the law that is growing in importance

What does Jack say that he learned about perfecting security interests

internationally?

a He says it would be better to wait until the law has become more settled
before filing.

b He says that the main issue is knowing where something should be filed
in each country.

¢ He says it's best to have the help of local lawyers in the countries in
guestion.

What does Tina ask to be told more about?
a perfecting security interests in copyrights
b trade marks in Hong Kong specifically

¢ the Revised Article 9

Listen again and decide whether these statements are true or false.

Both Jack and Peter would probably recommend the seminar held by Mr
Kellogg to others.

Due to the revisions of Article 9 of the Uniform Commercial Code, the area
of Intellectual Property in secured transactions is particularly unsettied in
the United States.

Only registered copyrights are considered ‘general intangibles’ under the
revised law.

Jack tells Tina to look on the Web for more information on what was covered
in the seminar.



In the previous listening exercise, Tina asks her colleagues Jack and Peter to
tell her about the seminar which she was unable to attend. These are the
phrases she uses to request information.

Can you fill me in on what he said?

And what did he say about the situation internationally?

Can you give me an example?

And what did he have to say about perfecting security interests in the US?
I'm interested in copyrights. What can you tell me about those?

Where could | get more information on what was covered in the seminar?

The style of Tina's requests for information is informal, suitable for speaking
with colleagues with whom she has a friendly relationship. One way to make
requests of all kinds more polite and thus more formal — including requests
expressed in writing — is to use the word could instead of can.

Could you help me with these forms?

Another way to make a request more polite and formal is to begin the request
with one of the following phrases:

I wonder if you could help me with these forms.
| was wondering if you could help me with these forms.
Would you mind helping me with these forms?

20 Rewrite Tina's requests for information so that they are more formal.

21 This task is intended to give you an opportunity to present information in the
course of a discussion and to make use of the phrases for requesting
information presented above.

Gather information about one aspect of secured transactions in your
jurisdiction. You may want to choose a topic like perfecting a trade mark or
patent as a security interest, or the appropriate institutions, methods or
deadlines for filing, for example.

Present the information informally to two or three others, as if you were
telling colleagues about a topic you are knowledgeable about in the course
of a discussion.

The listeners should ask for further information about the points you raise
as you are speaking.

Then switch roles and listen to another speaker. Ask about points that are
of interest to you.

To improve your web-based research skills, visit www.cambridge.org/elt/legalenglish, click on
Research Tasks and choose Task 13.



1 Vocabulary: distinguishing meaning Which word in each group is the odd one
out? You may need to consult a dictionary to distinguish the differences in
meaning.

1 loan security interest  charge lien

2 indebtedness instalment  obligation debt

3 topawn  to pledge to give as security  to attach

4 contingent on unconditional subject to dependent on
5 hereby  after this hereafter in future

N

Prepositions used with expressions of time Complete the expressions of
time below from the security agreement in this unit using the prepositions
in the box.

at from of of on on upon upon  within

1__n this 11th day ... ... May

2 promissory note ... even date herewith

3 ... the happening of any of the following

4 assets not dissolved ... thirty (30) days

5 thirty (30) days ... the date ... . which it is filed
B g default and __._._ .. any time thereafter

. Collocations Match the pairs of words as they appear in this unit.

1 bankruptey a debis

2 debenture b description
3 security ¢ proceeding
4 categorical d holder

5 book e interest

© Expressions with take Complete the sentences below using the wards in the
box. They come from the reading texts in this unit.

care charge part place  possession precedence

1 With a possessory interest, the creditor takes 1. 2.2 of the property
which is the security interest.
2 in order to invoke consensual security interests against third parties,
perfection of the security interest must take .. ...
3 Receivership is the situation in which, during bankruptcy proceedings of an
insolvent corporation or person, the court appoints a person to take
.. of all assets in order to preserve them for creditors.

4 | really think you should take ... in the seminar.

5 I'm sure you will agree that this court appearance takes ... over the
seminar.

6 Identify the debtor. Take ... to identify precisely which person or

entity will be granting a security interest.



ANSWER

~ Formal verbs Legal documents such as legislation, agreements and legal
correspondence are characterised by the use of formal verbs not generally
found in everyday speech. Many of these verbs are of Latinate origin. Match
the formal verbs (1-15) with their more informal counterparts (a—o0).

1 assist a get

2 commence b stop

3 comprehend ¢ ask

4 deem d show

5 desist e tell

6 endeavour f look through
7 enquire g start

8 ensure h have

9 evince i suggest
10 inform j think

11 intimate k keep

12 peruse . I try

13 possess m help

14 receive n make sure
15 retain o understand

£ Writing: formal style Rewrite the email below to make it more formal. Use the
words and phrases in the box and verbs from Exercise 5. Add formal fixed

»e-301 expressions used in correspondence where appropriate. Wherever possible,

join two sentences to make a more complex one. You may choose to make one
or two active sentences passive.

verbs: assist, commences, ensure, enquired, inform (x2), peruse, possess
discourse markers: therefore, thus

adverb—verb collocations: strongly advise, firmly believe, highly respected,
sincerely hope

Hi everyone!

Several of our corporate clients hold the rights to valuable intellectual property
assets, and they have asked if we could help them with matters concerning
secured transactions and these assets. That's why | really think it's important
that we make sure that our knowledge in this area is up-to-date.

So I'm writing to tell you that I've arranged an in-company seminar on
perfecting IP assets as security interests. We'll have the seminar on Monday,
October 26 from 9 a.m. to 5 p.m. A very important expert will hold the seminar.
Please note: it starts at 9 a.m. sharp!

I've attached a list of topics for the seminar. Please look through it.

| really think you should take part in the seminar. So | suggest that you make
sure you have no other appointments that day. | really hope you can come. Let
me know!

Best
Martin Black




Read the text, then match the three main types of liens (1-3) with their
explanations (a—c).

1 consensual lien a a lien created as the result of a legal process
2 judicial lien b a lien created by agreement between the parties
3 statutory lien c a lien created by legislation governing the

relationship between debtor and creditor

Debtor-creditor is the area of the law which relates to the rights and obligations of debtors and
creditors. The law outlines what happens when the debtor is unable or unwilling to make
payments and what remedies are available to the creditor in this situation. It does not focus on
the creation of the debtor-creditor relationship but, rather, on the collapse of the debtor-creditor
relationship.

With this in mind, debtor-creditor law largely involves how creditors get paid when the debtor does
not have the resources to make payment. This question is determined by whether the creditor
has some type of ‘favoured status’. Broadly speaking, creditors get favoured status by two
means, either by lien or by priority.

There are three different types of liens: consensual. judicial and statutory. A consensual lien is
one which is created upon agreement between the debtor and creditor. Usually, this type of lien
must be perfected through some type of registration process in order to be invoked against third
parties (e.g. other creditors seeking payment from the debtor from the same property). Examples
of these types of liens would be mortgages and registered security interests. Mortgages are liens
created in land, whereas security interests are generally related to other types of property. Judicial
liens arise as a result of some sort of judicial proceedings brought by the creditor to secure an
interest in the debtor's property. Examples of this type of lien include attachment liens,
garnishment, judgment liens and execution liens. These liens generally entail seizure of the
debtor's property by a public official (such as a bailiff) to enforce the obligations of the debtor.
Statutory liens are liens created by legislation due to the economic relationship between the
debtor and creditor. Common examples of this type of lien are tax liens and mechanic'’s liens. In
some cases, perfection of this type of lien is required in order to be valid against third parties.

Priority becomes an issue when the debtor is unable to make payment of his debts when they
become due and a group of creditors take action to secure payment of their particular claim.
Most commonly, creditors bring some form of action or claim during the course of insolvent
liquidation® proceedings. In such a circumstance, the usual procedure is to gather the debtor’s
property and to distribute it among the creditors. When there is not enough property to go
around, the law has a system of priorities under which certain creditors are paid before others.
Most of the rules that apply in this situation are first-in-time rules related to different classes of
creditors. Examples of priority creditors would be wage earners, landlords and tax collectors.
Other creditors are usually subject to first-in-time rules to determine their priority.

Y (US) involuntary bankruptcy



The majority of creditors will not have any favoured status, either by lien or priority. These
creditors are often referred to as general creditors. In the context of group actions, these
creditors generally end up receiving nothing upon distribution of the debtor's property. In order for
these creditors to secure their claims to some degree, they will have to bring an action to attain
the status of lien creditor.

Match these types of liens (1-8) mentioned in the text with their explanations
{a—h). You may need to consuit the glossary.

1 attachment lien a a claim against property which secures payment for taxes owed to the
government

2 execution lien b a claim imposed on a person against whom a judgment has been
entered but remains unsatisfied

3 garnishment ¢ a legal instrument which creates a claim upon real estate in order to
secure the payment of a debt

4 judgment lien d a claim against real property which secures payment for work or
services carried out on that property

5 mechanic’s lien e a claim resulting from a legal proceeding in which a creditor requests
a court. to order a third party holding property of or owing money (e.g.
wages) to the debtor to release the relevant property/ money to the
creditor

6 mortgage f a prejudgment interest in assets resulting from a court order or writ to
seize such assets

7 security interest g a right created by a court order or writ directing the seizure of assets
of a debtor in order to enforce a judgment

8 tax lien h a legal right to property an owner gives to a creditor as collateral for

repayment of a debt through the creation of a security agreement

of a debt efore a court decision has b reacned. The text on pat [ M
rom an Amencan civil practice and remedies starut gutlines the circumstan

Jhich the reme '_ il d ment is available to a erlit in
Read the text and answer these guestions.

1 What is the name of the document which in this case shows the right to

attachment?

What does the word grounds mean in the context of the text?

3 How does the text refer to the creditor? And the debtor?

4 How many of points 14 (section 61.001) and points 1-9 (section 61.002)
must be satisfied in order for attachment to be available to plaintiff?

N

Explain these expressions, in italics in the text, in your own words.

1 to harass the defendant

2 to serve the process of law on someone

3 to dispose of property with the intent to defraud creditors
4 to obtain property under false pretences



61.001 GENERAL GROUNDS A writ of attachment is available to a
plaintiff in a suit if:

(1) the defendant is justly indebted to the plaintiff;

(2) the attachment is not sought for the purpose of injuring or harassing
the defendant;

(3) the plaintiff will probably lose his debt unless the writ of attachment
is issued; and

(4) specific grounds for the writ exist under Section 61.002,

61.002 SPECIFIC GROUNDS Attachment is available if:

(1) the defendant is not a resident of this state or is a foreign corporation
or is acting as such;

(2) the defendant is about to move from this state permanently and has
refused to pay or secure the debt due the plaintiff;

(3) the defendant is in hiding so that the ordinary process of law cannot be
served on him;

(4) the defendant has hidden or is about to hide his property for the
purpose of defrauding his creditors;

(5) the defendant is about to remove his property from this state without
leaving an amount sufficient to pay his debts;

(6) the defendant is about to remove all or part of his property from the
county in which the suit is brought with the intent to defraud his
creditors;

(7) the defendant has disposed of or is about to dispose of all or part of his
property with the intent to defraud his creditors;

(8) the defendant is about to convert all or part of his property into money
for the purpose of placing it bevond the reach of his creditors; or

(9) the defendant owes the plaintiff for property obtained by the defendant
under false pretences.

5 For each of these situations (1-4), identify the specific ground in paragraph
61.002 of the statute above which describes it.

exampLE: The defendant has sold all of his possessions and placed the money
in a foreign bank account. *

1 The defendant is going to move abroad and has said he will not pay the
plaintiff what he owes him.

2 The defendant is a French firm with an office in Germany, where the suit is
being brought.

3 The defendant purchased several expensive motor vehicles from the plaintiff
with a bad cheque.

4 The defendant has left his known address and cannot be found.



G 4 Listen to first part of the presentation, in which the speaker explains two
types of liens, a prejudgment attachment lien and a judgment lien. Tick the
features of each type of lien.

Pre-judgment attachment lien

1 allows attachment before the case is decided

2 generally attaches to your salary

3 is granted in all types of cases

4 usually occurs in contract disputes involving money

Judgment lien

5 allows attachment after the case is decided by the court
6 applies if the court decides in favour of the plaintiff

7 attaches to all real estate in your name and all accounts
8 is fundamentally different from a mortgage

Codnr Bonon

Listen to the second part of the presentation, in which the speaker
describes the examples of two clients, and answer these questions.

1 What did the lawyer's firm do to protect Ed's assets?

2 How did the asset protection plan improve Ed’s position in negotiations with
his creditors?

3 Why was the pre-judgment attachment lien unsuccessful in the second case
cited by the speaker?

|- <
Read the excerpt and answer these questions.

1 Explain what you think this sentence from the text means: Insolvency work is
as much about people as it is about figures.

2 What role do professional bodies play in the making of a career as an
insolvency practitioner?

Decide whether these statements are true or false.

1 The insolvency practitioner profession is rapidly expanding, with many new
practitioners being licensed every year,

2 Both revised legislation and a change in the way people think have led to the
trend of rescuing businesses.

3 Once a practitioner has been licensed by one of the recognised professional
bodies, this license cannot be cancelled.



Making a career as an

Insolvency Practitioner

Insolvency is possibly the most demanding career option a professional can undertake. It i3
certainly orie of the most challenging, invelving and rewarding. The insclvency profession is also
one of the smallest — there are fewer than 2,000 llicensed insolvency practitioners in the UK,

T ]

e

Insolvency practitioners can find themselves running businesses, constructing and negotiating
deals, or investigating and advising on the viability of a business and Its restructuring (and,
sometimes, the Integrity of its directors),

The work of the insolvency practitioner affects the lives, prospects and Ivelihoods of both
creditors and debtors. Insolvency work 1s as much about people as it is about figures.
Insolvency practitioners need the personality and skills to deal with angry creditors, anxicus
directors, distraught employees and, amaongst others, hard-bitten businessmen with an eye for
a bargain.

The insolvency scene 13 always changing, In particular, the sffects of the Insolvency Act 1986
and the attitudes of banks and other creditors mean that, more than ever, insclvency
practitioners are business rescuars, Whilst much of the work done by the profession involves
formal Insclvency procedures, increasingly insolvency practifioners are using their skills to
restructure ang rescue businesses (both In the UK and abroad) withoul recourse to formal
insolvency procedures. l

Where an insolvency practitioner Is appointed in a formal insolvency, the maost commor @
procedurss are the lguidation of companies by a variety of routes and bankruptcies of
individuals, Even In these cases, often regardad as the 'end of the line' for businesses,
irmagination and determination are stil needed to preserve as much of the business (and its
associated jobs) as possible. ar, as a last resort, to get the best possible price for its assets.

Even where a formal Insolvency procedurs 1S necessary, In many cases a pogitive approach to
trie rescue of businesses and jobs can be taken through the application of administrations,
administrative receiverships and voluniary arrangements.

T T

The profession has been able to rescue increasing numbers of jobs and businesses In recent
years, both because of legislative changes and the changing attitudes of craditors, Overall, §
some 20 per cant of insolvent businesses are rascuad In one form or ancther, in part or In
whole, and one in every six Insalvent Individuals enters a voluntary arangement as an
atemative to bankruptoy,

Since 1986, all insolvency practitioners have been required to be licensed by a recagnised {
professional body (RPB) or the Department of Trade and Industry (DT1) in England and Wales, or
the Department of Enterprise Trade and Investment (DET) in Northem Irefand, An individual's
licence can be revoked If the holder ceases to be a fit and proper person to act as an
insolvency practitioner. Only licersed insolvency practitioners are autharised 1o take
appointments as administrative receivers, administrators, liquidators, frustees in bankruptey or H
sequestration, supew.isoﬁs-.'of voluntary arangements, and trustees under deeds of arangement
and trust deeds.

If vou have decided to make your career in this area of insolvency, you will first need to choose
aroute to becoﬁ}fr@'a:HCensed insolvency practitioner,

T S




LU Complete these definitions by choosing the correct word or phrase.

1 An administrative receiver is an insolvency practitioner who is appointed by
the holder of a debenture which is vested / entitled / secured by a floating
charge of a company's property, whose function is to realise the value of the
assets for the behalf / benefit / behold of the debenture holder.

2 An administrator is appeinted by the court to deal in / for / with the assets
and liabilities of a person who died without a legally / legal / legalistic valid
will.

3 The term ‘voluntary arrangement’ refers to a plan for repaying debis as an
alternative to bankruptey or liquidation which is usually filed / proposed /
controlled by debtors and shareholders and monitored by a supervisor.

4 A liquidator is appointed to wing down / up / over a company, i.e. (o deal
with the assets and l:abilities of the company.

L Working with a partner, explain these phrases (italicised in the text) in your own

words. Consult a dictionary if you are not sure what individual words mean.
Discuss in what way these concepts relate to the work of an insolvency
practitioner.

1 the viability of a business

2 the integrity of the directors of a business

3 hard-bitten businessmen with an eye for a bargain
4 to rescue a business

Have you considered practising in this area of the law? Why / Why not?

12 In the UK, job adverts aimed at the two groups mentioned above — recent law-

school graduates and young lawyers - will typically include the abbreviations
PQE and NQ. Read the headings of the job advertisements on page 196. What
do you think these abbreviations stand for?

Quickly scan the two advertisements and decide for which job (A or B):

1 you will have the opportunity to travel.

2 you need no previous experience.

3 you will have a chance to specialise in information technology law.
4 you need to speak more than one language.

5 you need to belong to a particular association.

» Read the advertisements again and answer these questions.

1 Compare the description of the law firm in the second advert with that in the
first. How do the two firms differ? In what way are they similar?
2 Which of the two job adverts looks more interesting to you?
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Vacancy Type: Private practice lawyer Location: based in London

Practice Areas: Banking/Finance, Insolvency PQE: 2-4 years

As an associate in the Restructuring and Insolvency team, you will act for insolvency
practitioners, creditors, debtors, investors and regulators on corporate restructurings,
rescues, formal insolvency procedures and investigations. You will gain international
experience which may include cross-border co-operation activities. As our clients’ business
becomes increasingly global, you will be working to find creative commercial solutions to
reconcile the often differing requirements of several domestic law regimes.

Your general role as an associate will comprise three main components:

* Pure legal work

* Managing the client relationship

= Raising your personal profile within the practice by participating in client events and
contributing to training sessions and the production of know-how

Professional requirements/qualifications

* Keen interest and relevant experience in restructuring and insolvency work
Current membership in a recognised Insolvency Practitioners Association

Strong analytical skills

Fluency in spoken and written English and preferably another European language
Willingness to travel

Excellent interpersonal and communication skills

Ability to work effectively in a multi-ethnic and multicultural environment

Applicants may send their application to i.hall@halljohnson.com

"
Vacancy Type: Private practice lawyer Location: south-west UK

Practice Areas: Company/Commercial, PQE: NQ-1 year
Insolvency

The position will involve general company and commercial work, including some
insolvency. You will be working with the head of the department and supporting the team
as a whole on transactional work. You will also have the opportunity for some
specialisation within the areas of IT and e-commerce, and this will involve working closely
with a salaried partner. This is a great opportunity for someone wishing to join a market-
leading, forward-thinking firm.

Applicants may send their application to harold.jackson@jacksonreeves.com




» Read the covering letter below, then match these functions (a—f) with the
sentence or sentences in the letter (1-10) which express them. Each function
can be used more than once.

Referring to any relevant work experience you have In the field
Identifying your current status

Referring to future contact

Explaining how you found out about the position
Demonstrating an interest in the firm fo which you are applying
Highlighting particular skills, qualifications or accomplishments

-~ 0o Qo0 oD

Dear Mr Jackson

1) 1 would like to apply for the post of a Company Commercial Solicitor in your [irm as advertised on [he
website www legalpositions.com. 2) As a recenl law-school graduale, 1 was parlicularly happy Lo see thal
the position you are offering is open lo newly qualified lawyers.

3) You will see from my enclosed CV that I completed my law studies in Rome with honours, and spent
one year studying law in Edinburgh. 4) 1 am especially interested in the position you ave offering, since |
have relevani work experience in the field of insolvency. 8) | spent three summers working as a clerk in a
mid-sized commercial law firm in Manchester. 8) While assisting with the insolveney work carried oul
there, | developed a Keen interest in becoming an insolveney practitioner. 7) In addition, | am a studenl
member of the Insolveney Practitioners Association in the UK, and two articles | wrole in English were
published in their newslelter. 8) I may also add that [ achieved a high score on lhe Internationa) Legal
English Cerlificate Examination.

9) 1 would welcome the opportunity to work as part of your successful team, to benefit from your extensive
experience, and Lo pul my lraining. experience and enthusiasm inlo practice for your firm.

10) | look forward o hearing from you.
Sincerely

I"abio Scalaloni

L{US) cover letter
2 (US) résumé or resume



Writing 1: A covering letter

17 Write an application letter of your own in response to one of the job
advertisements on page 196 or to one you have found. You should:

structure your letter in three parts;

. include the functions listed in Exercise 16;

_write your letter in an appropriate style;

_ proofread the text carefully.

e

When you have finished writing, exchange letters with a partner and proofread
his or her letter. Circle any mistakes you find.

Listening 2: A job interview

The job interview gives an employer an opportunity to form an impression of you as a
person and to decide whether you would be suited to join the firm. An interviewer will
typically pose questions which invite a wide range of possible responses and lead to

18 Read these questions, typically posed in an interview for a legal position.
Which do you think would be most difficult for you to answer?

What can you tell me about yourself?

What are your greatest strengths/weaknesses?

Why did you decide to study law?

What was the most valuable experience you had in law school?
What qualities do you think a good lawyer needs to have?
Which accomplishment are you most proud of?

What do you know about this firm?

Why do you want to work for this firm?

Why should we hire you?

10 How would you describe your ideal job / boss / law firm?
11 What can you tell me about your work experience?

CONDO B WN R
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19 < You will hear a candidate, Mr Berger, being interviewed for one of the
positions described in the job adverts on page 196. Listen to the interview.
Which position has he applied for?

20« Listen again and tick the questions in Exercise 18 the interviewer asks.
271 Answer these questions.

1 Why does Mr Berger want to work for the firm?
2 Why is Mr Berger already familiar with London?
3 What kind of work does Mr Berger do in his present job?
4 What does Mr Berger ask the interviewer about the firm?

peaking 2: A job interview
22 Using one of the job advertisements on page 196 or one you have found in a
newspaper or on the web, prepare to be interviewed for the job. Think about
how your education, skills and work experience relate to what is required of the
applicant. Your partner should play the role of the interviewer and should ask
you some of the questions from Exercise 18. When the interview is finished,
discuss which of your answers were good and which need improvement. Then
== switch roles and interview your partner for the job he or she has found.

198 |
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Read the thank-you note below, then complete the spaces (1-5) using these
phrases (a—e).

a
b
c
d
e

As | mentioned during our conversation

| appreciated

The interview convinced me that my background
Thank you again

| am confident that my ability to

Dear Mr Greene

 § IS for the opportunity lo interview for the position of Senior Insolvency Praclitioner in
vour firm. 2) .. vour hospilality and enjoved meeting you and members of vour stafT. [
especially enjoyed hearing about vour firm’s plans for expansion.

Y Lasiaml . interests, and skills are compatible with the goals of your firm. 4) ... .lhe
experience | gathered in my previous employment has prepared me well for corporate insolvency
WOrK D) i supervise a case from commencement of liquidation o closire will be of

value to vour firm.
[ look forward lo hearing [rom you.
Yours sincerely

Julia Fenton

Answer these questions.

1
2

3

4

Which sentence in the note refers to a topic discussed in the interview?
Which semtence serves to reinforce points mentioned by the applicant during
the interview?

What is the purpose of the final sentence of the second paragraph of the
note?

Which part of the thankvyou note refers to future contact?

Write a thank-you note from Franz Berger to Ms Hall as a follow-up to the
interview in the listening exercise. You should:

mention one or two topics discussed in the interview;

reinforce one or two points about the applicant’s background which were
discussed in the interview;

use the sentence beginnings found in the model text above:

refer to future contact.



Reading 5: Making a case

In the job interview in Listening 2, Mr Berger states that he welcomes the challenges
posed by cross-baerder insolvencies in Europe. The writers of the following excerpt from an
article from a financial law journal identify what they believe to be a serious weakness in
the European legislation goveming insolvencies and argue for its reform.

26 Look at the title of the article. What is meant by the word case in this context?

27 Read the first two paragraphs of the excerpt. What is the weakness the writers
point to? Which system do they propose as a model for reform?

The case for unifying the
EU’s insolvency laws

ver the last five years, there have been

a number of big insolvendes and debt

restructurings across Europe. it must be
obvious to all objective commentators that
Europe simply does not have an effective, or
indeed any, legal regime to support court-
supervised restructuring, as opposed to
bankruptcies or liquidations. tt is astonishing
that there 1s simply no legal middle ground
between out-of-court restructurings, with all
of their uncertainties and differences of
approach, and liquidations.Why does Europe
not have an equivalent to the US practice of
court-supervised debt restructuring?

The principle that it is preferable for
insolvent companies (as well as their
creditors and other stakeholders) to be
reorganised rather than liquidated has long
been recognised in the US and is now
accepted in most European jurisdictions.
However, while the US Bankruptcy Code's
Chapter | | provides a clear framewaork for
such reorganisations, the equivalent statutory
regimes in Europe do not.

Chapter | | provisions significantly
improve companies prospects of
restructuring their balance sheets and
avoiding insolvency. These provisions are not
perfect, but after more than 20 years of
application in the US, most commentators
would probably agree that Chapter | |
provides a comprehensive and workable
mechanism for delivering a restructuring,

The key provisions operating to minimise

destruction of value in liquidation are:

# early protection — a company is able to
file for Chapter | | protection voluntanly
and, importantly, can do so regardiess of
whether it can show that it is, or is likely
to be, insolvent;

# the automatic stay, which prevents both
secured and unsecured creditors from
taking proceedings against the company
(also leading to a sensible and practical
approach to handling secured claims);

# so-called debtor-in-possession powers,
which permit existing management to
continue running the company;

# priority for debtor-in-possession (DIP)
financing — this super-priority status has
resulted in the evolution of a specialised
market place where the DIF can borrow
fresh funds to continue its business during
the restructuring; and

+ limitations on contractual termination
provisions.

In addition, two sets of provisions that

particularly help insolvent companies to

restructure allow the US Bankruptcy Court to
reorganise the equity of an insolvent company
without a vote of the shareholders and provide
for the Court to enforce a reorganisation plan,
despite abjections from some creditors (known
as ‘acramdown prowisions’).

The absence of provisions equivalent to
some or all of the above in Europe both
affects the economics of restructurings in
Europe and adds an onerous layer of
complexity and transaction risk.



28 Read the whole article and decide whether these statements are true or false.

1 The authors argue that while reorganisations of insolvent companies are
increasingly being carried out in Europe, the legislation in Europe does not
provide a legal framework for these reorganisations.

2 In the USA, they try to save bankrupt companies rather than wind them up.

3 Under the early protection provision, it is necessary for a company to show
that it is insolvent before it can file for protection under the law.

4 The authors think that DIP powers are an advantage to insolvent companies,
as they permit an insolvent company to continue functioning during
restructuring.

5 Chapter 11 does not allow the court to implement actions against the will of
a company's creditors.

29 Match these words or phrases (1-5) (italicised in the text) with their definitions

(a-e).
1 legal regime a new loans
2 to file for Chapter 11 b assets of a company less its liabilities
3 fresh funds c difficult
4 equity d statutory framework
5 onerous e to declare bankruptcy
Speaking 3: Discussion on restructuring

30 Look at these counter-arguments to the standpoint presented in the article and
decide whether you agree or disagree with them.

_ ‘In my opinion, court restructuring of an insolvent business can result in
negative publicity. This could have a bad effect on the business by reducing
consumer confidence.’

.. ‘As | see it, out-of-court restructuring is faster and cheaper, as it involves
less paperwork (official forms, schedules and procedures). I'm convinced
that the time and effort spent on court restructuring can be better spent on
rescuing the business.’

(% / Unit 14

To improve your web-based research skills, visit www.cambridge.org/elt/legalenglish, click on
Research Tasks and choose Task 14.

Uit 14 Deblor-creditor



Language Focus

_ Vocabulary: distinguishing meaning Which word in each group is the odd one
out? You may need to consult a dictionary to distinguish the differences in
meaning.

1 precedence  distinction | priority  favoured status
2 confiscate seize  take possession of  relinquish
3 demanding urgent  onerous  difficult
4 legislation legal regime  judicial review statutory framework
Z Word formation Complete this table by filling in the abstract noun form of each

of the verbs. Underline the stressed syllable in each word with more than one
syllable.

Verb Abstract noun
seize

proceed

execute

secure

liquidate

restructure

2 Vocabulary: classes of creditors Complete this text about classes of creditors
by choosing the correct verb in each case.

In every bankruptcy, there are generally three classes of creditors, These

1) contain / include / consist secured or lien creditors, priority creditors, and
unsecured or general creditors. Generally, if a secured creditor has

2) perfected / improved / submitted its lien prior to the bankruptey filing, the
secured creditor must be 3) entitled / paid / owed in order for the debtor to
keep his or her property after the bankruptcey is discharged. A secured creditor
has security for its debt, which can be personal or real property that was

4) borrowed / pledged / attached by the debtor to secure the debt. Priority
creditors have a priority for the repayment of their debt before the unsecured
creditors are paid. Income taxes, wages, child support and administrative
expenses 5) collected / suspended / incurred in the bankruptcy are usually
classified as priority creditors. Unsecured creditors are creditors who do not
have any security. Some examples of unsecured debts are credit-card bills,
medical bills and personal loans.

202



4 Asking questions in an interview Decide which sentence beginning (A or B)
can be used to form questions that an applicant might ask in a job interview.
In some cases, both sentence beginnings can be used to form a question.

A Can you tell me something about ...
B What is ...

.. what you are looking for in an associate? A

.. the atmosphere in the firm like?

.. the management structure of the firm?

.. how attorneys are trained in your firm?

.. your most important clients?

.. the firm’s attitude toward pro bono work and community service?
.. a typical caseload of an associate like?

.. how associates are rotated through the departments of the firm?
.. your area of expertise?

CoONOOSEWNR
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Vocabulary: types of trustees Reading 3 mentions several different trustee
roles that can be carried out by an insolvency practitioner. A trustee can be
defined as a person who controls property and/or money for the benefit of
another person or an organisation. Insolvency practitioners can serve in various
trustee roles. Complete the explanations of types of trustees below using the
words in the box.

abandon appointed insolvent ownership pledged seizure
trust vests

neea

1 A trustee in bankruptey is a trustee by a court to handle the
affairs of a bankrupt party. The property of the bankrupt party ... in
this trustee.

2 A trustee in sequestration refers to the role of trustee in the case of a
sequestration. Sequestration is when a debtor’s property is taken, either
voluntarily or involuntarily (by ... ), into the possession of a third
party, i.e. the trustee, until the court determines the ................ of that
property.

3 A trustee under a deed of arrangement refers to the role played by a trustee
under a contract made between an ................. entity and its creditors. Under
this agreement, as much of the debt as possible is paid, and the creditors
consent to ... their claims to payment in full. The property of the
bankrupt party may be transferred to a trustee during this process.

4 A trustee under a trust deed is a role played in a transaction in which real
Property is ... as collateral for a loan. The borrower transfers the
legal title for the property to the trustee, who holds the property in ...
as security for the payment of the debt. If the borrower defaults in the
payment, the trustee may sell the property.
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Read the text and match the words in the box with their definitions (1-4).

cartel merger monopoly oligopoly

1 a market situation in which a small number of firms compete with each
other

2 an organisation or group that has complete control of an area of business
so that others have no share

3 a group of similar independent companies who agree to join together to
control prices and limit competition

4 the joining together of two or more companies

Competition law' concerns itself with the regulation of business activities which are anti-
competitive?. This area of the law is very complex, as it combines economics and law.

The legal English used is also complex and is made even more so by the differences in the
language and law employed by the two major actors in competition regulation, the European
Union and the United States. EC competition law is rooted in the creation of the single European
market and, as such, prohibiting private undertakings?® from partitioning the Community market
along national lines is a fundamental goal. The origins of competition law in the United States,
on the other hand, can be found in the term ‘antitrust’. In the late 19th century, enormous
amounts of wealth were amassed in some important national industries such as railways, steel
and coal. The ‘barons’ who controlled these industries artfully created trusts to shield their
fortunes and business empires. Those who fought against these practices came to be called
trustbusters. Their efforts culminated in the Sherman Act, which was enacted to put an end to
these practices. The overall purposes of competition law are often the subject of debate and
differ from jurisdiction to jurisdiction. However, on the whole, it is accepted that competitive
markets enhance economic efficiency because they maximise consumer benefit and optimise
the allocation of resources, which is good for market economies.

Competition law regulates cartels, monopolies, oligopolies and mergers. A cartel is a type of
agreement among undertakings which would normally compete with each other to reduce their
output to agreed levels or sell at an agreed price. One of the key ingredients in sustaining a cartel
is a defined relevant market with high barriers to entry so that new undertakings cannot penetrate
the market. The classic tool used by the cartel to gain monopoly profits is price-fixing. In broad

1 (US) antitrust law

4 (US) An American antitrust lawyer would describe such behaviour as “restraint of trade” (from one of the goveming acts (the
Sherman Act))

3 This is the term used in Article 81 of the EC Treaty. In the US, any number of terms could be used here, including business,
firm or enterprise.



4

ey terms: Anti-competitive actvity

¥

terms, a monopoly is an undertaking or interrelated group of undertakings which either control the
supply (and therefore the price) of a product or service or exclude competition for that product or
service. An oligopoly is a market with only a small number of market actors, who are able to adopt
parallel behaviour in relation to price-setting or output decisions. Common aspects of enactments
aimed at preventing anti-competitive activities include restrictions on abuse of a dominant position*
through such instruments as predatory pricing and tie-in arrangements. among others. The United
States even prohibits behaviour which attempts to gain a monopoly position.

Merger regulation is another common aspect of legisiation aimed at limiting anti-competitive
concentration of market power. In this context, it is also important to discuss the terms
horizontal and vertical. ‘Horizontal' denotes the joining of undertakings which are at the same
level in the economic supply chain; ‘vertical’ denotes the joining of undertakings at different
levels in the economic supply chain.

(US) abuse of monopoly power

n

¥

Z Match these terms (1-4) with the examples of anti-competitive activity they
describe (a—d).

1 barriers to entry a A manufacturer of computer components requires that consumers
purchase other equipment made by the firm in order to keep the
warranty valid.

2 price-fixing b The major petroleum corporations in a country all agree to raise
the prices of petrol and petroleum products.
3 predatory pricing c A company interested in entering the telecommunications market

in a particular country has to deal with restrictive government
licensing practices and complex bureaucratic procedures which
inappropriately favour domestic suppliers before it can offer its
services.

4 tie-in arrangement d A new Internet provider enters the market, and the main provider in
the region temporarily lowers the cost of its services dramatically.

\eadaing 2: Anti-competitive activities an d

antitrust measures in the tU

One of the main areas of the competition policy of the European Union is antitrust and

C
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artels. Its aim is to eliminate agreements restricting competition, as well as abuses by
irms who hold a dominant position on the market

able 1 on page 206 is an excerpt from an antitrust newsletter published by a large law

irm providing reqular updates on antitrust measures taken in EU member states.
3 Look at Table 1 quickly and answer these questions.

1 Who do you think would be interested in reading such information?

2 Why do you think the table is set up the way it is?

3 A lawyer writing a report comparing anti-competitive activities in the
telecommunications sector with other sectors in the EU is looking for
information. Will this table be of use to him?

Unit 15 Competition law

205



Table 1: Member States and Measures Taken

Member State

Measure

Germany

In December 2004, the German Cartel Office initiated
proceedings against five gas utility companies suspected of
abusive pricing practices.

Italy

On 16 November 2004, the ltalian Competition Council fined
Telecom Italia €152 million for an abuse of its dominant position
on the market for fixed network telecommunications services for
business customers.

Poland

Poland’s Office for Protection of Competition and Consumers
fined PKP Cargo, the largest Polish railway carrier, PLN 20 million
for abusing its dominant position by applying dissimilar
conditions to equivalent transactions with other trading parties.

Portugal

On 11 January 2005, the Portuguese Competition Authority fined
Abbott, Bayer, Johnson & Johnson, Menarini, and Roche
€658,413.22 per company for colluding on bidding prices.

Czech Republic

On 21 December 2004, the Supreme Administrative Court of the
Czech Republic upheld a decision by the Competition Office
finding that the GSM operator Eurotel Praha (Eurotel) had abused
its dominant position in the mobile telecommunication services
market by charging discriminatory prices for connection to the
network of Cesky Mobil.

The Latvian Competition Council has fined members of a price-
fixing and information-exchange cartel in the market for
chickens’ eggs.

The Netherlands

The Netherlands Competition Authority has confirmed that 11
parties in the shrimp-fishing industry participated in an illegal
cartel.

Sweden

The Competition Authority filed a fine petition at Stockholm City
Court on 15 December 2004 accusing Nynas of having abused
its dominant position on the bitumen market by applying
business conditions that discriminated against other companies
in order to limit their access to the market. The Competition
Authority demanded that several oil companies be fined a total
sum of SEK 394 million.

Slovak Republic

In December 2004, the Anti-monopoly Office of the Slovak
Republic imposed fines on the telecommunications companies
Orange Slovensko (Orange) and SAPEKO for concluding a vertical
agreement restricting competition.

206)



Skim through the table quickly and answer these questions.

1 What product was at the centre of a price-fixing cartel in Latvia?
2 How much did the Competition Authority fine oil companies in Sweden?
3 In what year did the Italian Competition Council fine Telecom ltalia 152

million euros?

4 How many parties were involved in an illegal shrimp-fishing cartel in the

Netherlands?

5 Why were proceedings taken against five gas utility companies in Germany

in 200472

The lawyer writing the report mentioned in Exercise 3 has decided to
reorganise the information on thc basis of industry rather than country. Use the
information from Table 1 on page 206 to complete the spaces in Table 2

below.

Table 2: Sector, Country, Measure Taken, Violation, Authority

gas

telecommunications

i

l

pharmaceutical

food

fishing

bitumen oil

Germany

Itaiy

Czech
Republic

Slovak
Republic

Poland

Portugal
Latvia
The

Netherfands

Sweden

| fined

fined

Court upheld
decision (of

| Competition Oifice)

fined

fined

fined

confirmed
participation

Bt s

abusive pricing German Cartel Office

practices

abuse of dominant P e
position

Supreme
Administrative

abuse of dominant
position by charging

3) | CoUrt of the Czech
: Republic
conclusion of a 4) .

vertical agreement
restricting competition

Poland’s Office for
Protection of
Competition

and Consumers

abuse of dominant
position by applying
dissimilar conditions
to equivalent
transactions

- s el s Portuguese
Competition Authority
7Y i, | Latvian Competition
| Council
Yo o=l Netherlands

Competition Authority

abuse of dominant
position; limiting
access of other
companies to the
market

Swedish Competition
Authority

Match these verbs (1-5) with the nouns (a—e) they collocate with in Table 1.

abuse
initiate
collude on
limit
impose

a s wNP

access

prices

one's position
proceedings

a
b
c a fine
d
e
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Writing 1: Using passive constructions

7

SAMPLE
ANSWER

»p-302

A client has asked you to inform him of recent anti-competitive activities in the
telecommunications sector in the EU and the measures taken against the
offending companies. Look at the relevant three cases in Table 2 on page 207.
Have similar violations been committed in each case? In what way do the
violations differ? Using the information in Table 2, write a short email to your
client in which you compare the anti-competitive activities in the three
telecommunications cases. Where appropriate, use passive constructions to
focus on the receiver of the action and the action taken.

exampLes: £9g producers in Latvia were funed for price—fixing and the
formation of information exchange cartel.

A petition was filed against petroleum companies in Sweden for
abuse of A dominant position and. for lumiting the access of
pther companites to the market.

Listening 1: Advising on competition law risks

High-profile cases involving competition law violations committed by large, well-known
companies often appear in the news. However, undertakings of all sizes and sectors of
the economy are equally bound by the laws prohibiting anti-competitive activities. For
this reason, lawyers must advise their business clients about the competition law risks
associated with certain business practices and warn them of the possible consequences
of such illegal behaviour. The following dialogue takes place between a US lawyer, Mr
Langston, and his client, Mr Greene, the owner of a taxi company.

8

« - Listen to the discussion and tick the terms mentioned by the lawyer.

1 anti-competitive behaviour
2 bid-rigging

3 price-fixing

4 per se violation

5 tie-in arrangement

6 territorial allocation

7 predatory pricing

8 vertical agreement

9 abusing a dominant position

OOo0OoOoooo

“ Listen again and decide whether these statements are true or false.

1 Mr Greene is worried that the entry of a new competitor into the market will
adversely affect his business.

2 His competitor has suggested a tie-in arrangement that would make entering
the market more difficult for the new taxi undertaking.

3 Mr Greene thinks that small businesses should operate under different rules
from large corporations.

4 The lawyer warns his client that anti-competitive activities always result in
criminal prosecution.



lage use: Warning a client of risks

In the discussion, Mr Langston warns his client of the risks associated with
anti-competitive activities. He uses the following phrases:

Let me caution you that in this jurisdiction the fines can be very high for this
sort of activity.

I must warn you that individuals directly involved in serious anti-competitive
behaviour face the threat of criminal prosecution, which could lead to
imprisonment.

You should be aware that the risks of being a party to an anti-competitive
agreement or abusing a dominant position are serious.

Other phrases that can be used in this way are:
| must advise you that ...
| urge you to consider that ...

10 Working with a partner, conduct two lawyer—client interviews, taking the role of

the lawyer in one and of the client in the other.

When you play the lawyer

Read the information about an area of anti-competitive activity.

Conduct an interview with the client, asking questions to learn more about
the situation.

_ Think about how the information you have read applies to the situation
he/she describes. Inform your client of the risks and warn him/her of the
possible consequences.

Make recommendations for his/her future behaviour.

When you play the client

_ Answer your lawyer's questions, supplying one piece of information at a
time. Allow your lawyer to ask you questions; don't tell him/her everything
at once. Be creative and invent answers to questions when necessary.

. Respond to the guestions and the information and advice you are given as
you think a business person would in the given situation.

Case 1
Student A:  You are the lawyer. Look at the notes on page 3065.
Student B: You are the client. Look at the notes on page 306.

Case 2
Student A:  You are the client. Look at the notes on page 305.
Student B: You are the lawyer. Look at the notes on page 306.

= 3 i+ 3 ] 1 $ - ottor c noct =
Following a conversation with a client, a lawyer will often write a letter to suggest a

particular course of action.

The letter on page 210 was sent by a lawyer who works in a large law firm to one of his

clients, the managing director of a construction company.

Unit 15 Competition law



Read the letter. What is the client's problem? What solution does the lawyer
propose?

Match these functions (a—f) with the paragraphs of the letter (1-6) which serve
these functions.

Benefits of the solution
Closing

Proposed solution

Reason for writing
Implementation of the solution
Description of the problem

- 00 0T N

July 29, 2005

Dear Mr Richardson

1 As a follow-up to our telephone conversation last week in which we discussed some of
the tendering difficulties your construction company has been having recently, I
would like to make a few recommendations.

2 You described in detail the sudden and marked drop in the number of contracts
awarded to your company in the last 12 months, particularly in the commercial
property sector, which has traditionally been one of the principal areas of activity of
your firm. You also told me about several recent calls for tender in which your
company participated; your very competitively priced bids were all rejected, and the
contracts in every case were awarded to two of your competitors.

3 After consulting with my colleague David Fisher of our Antitrust and Competition
Department, I have come to the conclusion that it would be wise to look into the
possibility that anti-competitive agreements have been concluded by your
competitors. As you are surely aware, behaviour of this kind is not unusual in a
market situation such as the present one. It could certainly account for the dramatic
decrease in business you have been experiencing.

4 In the event that your competitors are found to have been engaging in activities of
this kind, the benefits for your own company would be considerable. These benefits
would range from a likely increase in market share to more intangible, but
nonetheless valuable, benefits such as a reputation for honest dealings.

o

Should you be interested in pursuing this course of action, David Fisher would be
happy to assist you. Mr Fisher has a great deal of experience in investigating cases of
this kind. At your request, he could begin an enquiry into the matter, which, in its
early stages, would involve information-gathering in the broadest sense (including an
analysis of relevant tendering processes). Such an enquiry could take a substantial
amount of time to conduct. Should this enquiry uncover information confirming our
suspicions, then our firm is well prepared to assist you.

6 Please let me or David Fisher know if you would be interested in having us undertake
such an enquiry on your behalf, or if you have any other questions about the matter.

I look forward to hearing from you.

Yours sincerely

Martin Stockwell
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' Using the letter on page 210 as a model. write a proposal in the form of a letter

to a client who is the managing director of a large company in the service sector.
Your client’s industry has seen cases of cartel formation and price-fixing in the
past. In order to protect your client against the risks of anti-competitive
activities, you recommend that he set up guidelines for his employees to help
prevent anti-competitive behaviour. In your letter, you should:

state the reason for writing;

outline the problem and warn your client of the risks of anti-competitive activities:
make your recommendation as a solution to this problem:;
point out the benefits to his firm;

briefly discuss how such guidelines can be developed and implemented with

your assistance;

offer to provide further help, if necessary.

Read the title and the first paragraph of the text, then answer these questions.

1 What kind of text is this? Who was it written for?
2 Which companies are involved? What sector of the economy are they in?
3 Whnich illegal activities were the firms engaged in?

Sotheby’s fined £12.9m by EU over illegal price-fixing cartel

SOTHEBY'S auction house was
fined £12.9m by the European
Commission yesterday for colluding
with Christie’'s to cheat wealthy
players in the international art
market.

The fine represents 6 per cent of
the company’s annual turnover and
comes after a courl case in America
which saw its former chairman
Alfred Taubman, 68, fined £4.7m
and jaifed for a year for the fraud,
which cost sellers £280m. Christie’s
escaped a fine because it provided
the evidence that proved the
operation of a carlel between the
world’s two leading art houses.

Mario Monti, the European
commissioner in  charge  of
competition policy, said: ‘This case
shows that illegal cartels can appear
in any sector, from basic industries
to high-profile service markets." He
said Sotheby’s and Christie's, which
hold 90 per cent of the market, had

breached EU competilion rules.

After fierce competition in the
1980s and early 1990s, a price-
fixing agreement was struck in 1993
at the highest level In the two
companies, the commission said.
The key aspect of the illegal
agreement was an increase in the
commission paid by sellers at
auctions. But it also involved
advances paid to sellers.

The commission said Taubman
and his Christie's counterpart, Sir
Anthony Tennant, ‘entered into
secretive discussions at their
respective private residences in
London and/or New York'. The
meetings were followed by regular
meetings between the companies’
chief executives at the time. Dee
Dee Brooks of Sotheby's and
Christopher Davidge of Christie’s. Sir
Anthony refused to go to America to
stand trial for the collusion. He
cannot be extradiled from Britain on

the antitrust charges he faces.

The European Commission began
investigating in January 2000 when
Christie’s approached the American
Department of Justice and Brussels
offering evidence in the hope of
gaining leniency.

Bill Ruprecht, president and chief
executive of Sotheby's Holdings,
said it had anticipated the fing,
which would be reflected as a
special charge in its financial
statements.

‘Sotheby’s co-operated fully with
the Commigsion throughout, and as
the fine is matenally less than it
could have been, we are pleased to
have the investigation behind us,’ he
said. ‘No current employee of the
company was involved in, ar aware
of, the anti-competitive practices.’

A Christie’s spokeswoman said:
‘We're pleased that it brings this
chapter in the history of the art
market closer to a conclusion.’
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15 Read the whole text and answer these questions.

1 Why wasn't a fine imposed on the second auction house involved in the
illegal activity?

2 What did the collusive agreement between the auction houses entail?

3 What was the attitude of the firm towards the fine it had to pay as
expressed in the official statement of the chief executive?

16 Complete these phrases from the text using prepositions. Then explain what
each phrase means in your own words.

1 tostandtrial collusion
2 to be jailed . fraud
3 to be extradited .. antitrust charges

17 Discuss these questions.

1 What is your opinion on the case? Do you think the fines were particularly
severe, lenient or just? Do you think fines deter others from engaging in
such activity?

2 This text first appeared in a daily newspaper written for a non-specialist
audience. Which features of the text helped you to recognise its source? In
what ways would a text about this case written solely for lawyers differ from
this text?

3 Think about how you would tell another lawyer who is not familiar with this
case about it. Reduce the information to a few key points. Then present the
information to another student. Do you agree on what the most important
points are?

Listenina 2: Merager control

; - ’
Another important area of anti-competitive policy is merger control. Lawyers working for
gavernmental institutions are involved in the investigation of proposed mergers. Their work

is aimed at preventing the creation of structures that will lead to anti-competitive activities

You will hear an excerpt from a speech on the evaluation of mergers given by a
representative of the South African Competition Tribunal to an audience of business
people and lawyers. The purpose of Competition Tribunal is to adjudicate competition
matters in accordance with the South African Competition Act. The speaker outlines the
steps taken in the evaluation of mergers.

18 «° Listen to the excerpt and decide which of these phrases best expresses
the main purpase of this part of the speech.

a to compare South African merger regulation with that of other countries

b to convince the listeners of the importance of merger control

¢ to help companies planning to merge to formulate their arguments in favour
of merging more effectively

d to explain the reasons for renewing the Competition Act

19 «° Listen again and choose the best answer to each of these questions.

1 According to the speaker, what is the first step in the evaluation of a merger?
a determining whether the merger will lead to the company having a small
or a large market share
b analysing the effect of the merger on competition
¢ defining the state of international trade in the product



2 The speaker recommends that when a company argues that a merger will
increase its efficiency, the company should
a present data to support this claim.
b refer to the economies of scale idea.
¢ speculate on the advantages that can be expected to result.

3 According to the speaker, the third and final step in the evaluation process
involves
a considering the effect of the merger on public interest.
b surveying public opinion regarding the merger.
¢ deciding whether the merger can be administrated effectively.

" Discuss these questions.

1 How is merger control carried out in your jurisdiction? Which authority is
responsible for it?

2 What do you think the speaker means when he says ‘efficiency gains from
the merger'? Can you identify some of the gains alluded t0? How are these
gains analysed and weighed in your jurisdiction? Are benefits fo consumers,
such as lower prices, included in this analysis? Should they be?

Lawyers assist their corparate clients in the EU in getting clearance from the European
Commissian or @ Member State(s) on the competition law aspects of a merger ar
isition. Naturally, they need to be awar ny chanag in tr wracedures to foll

21 Read the first paragraph of the report and answer these guestions.

1 What does the term one-stop shop usually refer to, and what does it refer to
here?

2 The word threshold, which appears several times, refers here to the turnover
threshold. Explain turnover threshold in your own words.

-~ Read the whole text and answer these questions.

1 What are the two purposes of a pre-notification request?
2 According to the text, what are the advantages and disadvantages
associated with the pre-notification process?

23 Match these words (1-4), italicised in the text, with their definitions (a—d).

1 to notify to the Commission a while awaiting

2 to object to a request b directing

3 pending the final case allocation ¢ 1o oppose

4 referral of cases to an authority d to inform officially

]
o



Jurisdiction

One of the great strengths of the ECMR is its one-stop shop ~ the
ability to notify ance to the Commission rather than in each of the 25
Member States.Whereas the largest mergers and acquisitions meet
the ECMR thresholds and need therefore be notified only in
Brussels, it has become clear that a significant number of mergers
with a European dimension do not meet the ECMR thresholds and
require notification in each of several Member States, creating
unnecessary burdens and costs for the parties. In future, where a
case falls below the existing thresholds, and where notification would
otherwise have been required in at least three Member States, the
parties will be able to make a pre-notification request to the
Commission to take over the case from the national authorities. If
no Member State concerned opposes the application within 15
working days, the Commission will have exclusive jurisdiction
throughout the EEA. If any Member State objects, the case will not
be referred.

In the opposite scenario, the parties may also make a pre-notification
request that the case should be examined by a national competition
authority rather than the Commission. If the Member State does not
object and the Commission agrees within 25 working days that a
distinct market exists in that Member State and that competition in
that market may be significantly affected by the concentration, it may
refer the case to that national authority and national law will apply in
that Member State. The Commission will apply EC law in other
Member States.

This pre-notification process will inevitably involve a degree of
uncertainty pending the final case allocation and will therefore need to
be managed carefully if the desired result (usually a single filing) is to
be achieved. Clearly, this additional stage will tend to increase the
timescale to obtain clearance.The criteria for post-notification
referral of cases between the Commission and national authorities
and vice versa are also made more flexible.

< As a lawyer in the Competition Law department of your law firm, you want to
It inform one of your corporate clients who is considering a merger about the new
»p.303 pre-notification process described above. Write a letter telling your client how
pre-notification works and what advantages it would have for his firm.

In your letter, you should:
state the reason you are writing;
explain the cases in which a pre-notification request can be filed;
_ point out the advantages of pre-notification;
indicate possible disadvantages:
offer to provide further information if required.
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You can refer to the opinions of others using the following expressions:

The Microsoft vice president suggests/implies that ...
Attorney General John Ashcroft maintains/claims that ...

You can say whether you agree or disagree by saying:

| completely agree/disagree (with this view).
He/She is clearly right (with regard to this).

25 Read these diverging opinions on the effect of Microsoft's monopoly position
on the market and on consumers and say what you think. Has Microsoft's
position in the market helped or harmed competition and consumers?

US Attorney General John Ashcroft, on the settlement imposing restrictions
on Microsoft's behaviour:

‘A vigorously competitive software industry is vital to our economy, and
effective antitrust enforcement is crucial to preserving competition in this
constantly evolving high-tech arena. This historic settlement will bring
effective relief to the market and ensure that consumers will have more
choices in meeting their computer needs.’

Microsoft Vice President Bob Herbold in a letter to Ralph Nader, activist
attorney and consumer rights advocate:

‘[The] premise that Microsoft has been a disincentive to competition and
innovation is simply wrong. As an AT&T executive observed last year, the
cost of computing has fallen 10 million-fold since the microprocessor was
invented in 1971 ... Meanwhile, American software companies provide over
600,000 direct American jobs and grew at seven times the rate of the US
economy from 1987 to 1994. That's certainly not a portrait of an industry in
decline due to lack of competition. In fact, the growth in jobs and decline in
the cost of computing has been helped by the operating system technology
in Microsoft Windows, which has enabled software developers and hardware
manufacturers to develop thousands of compatible products.’

,%_ Unit 15

‘

To improve your web-based research skills, visit www.cambridge.org/elt/legalenglish, click on
Research Tasks and choose Task 15.
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Language Focus

1 Vocabulary: distinguishing meaning Which word in each group is the odd one
out? You may need to consult a dictionary to distinguish the differences in
meaning.

1 undertaking  enterprise cartel | firm

2 dimension  threshold  level  limit

3 practices  offences  activities  behaviour

4 secret agreement  oligopoly  collusion  conspiracy
5 to misuse to breach  to abuse  to use improperly

- Word formation Compiete this table by filling in the correct word forms.
Underline the stressed syllable in each word with more than one syllable.

Verb Abstract noun Adjective
monopolise monopoly monopolistic
;_collude '
| T - abuse -
o - - - __ B | competitive :
discriminate
] restﬁction -
- N ' - ' regulatory
allocate
fine
Tnotify -

- Vocabulary: collocations 1 Complete the phrases below using the nouns in
the box.

access bids carte) complaint fines petition posmon
practices  proceedings

FI'O £ LA."‘.LH_]';

1 to initiate ~l” against a company

2 to suspect a company of abusive pricing ...
3 to abuse its dominant i

4 tocolludeon ...

5 to participate in an illegal ...

6 tofileafine .

7 tolimit ... .. to a market

8 to impose ... onacompany

9tolodge a ... against a company



4 Vocabulary: collocations 2 Complete each of the collocations in these

sentences using a word or a form of a word from the phrases in Exercise 3.

1 The Competition Authority fined 20 construction companies over €30 million
for paricipating in an illegal cartel.

2 The Competition Authority is investigating tow truck service providers who
are suspected of . pricing practices in breach of Article 81 of the
EC Treaty.

3 A consortium of banks was fined for infringement of the Competition Act
by means of horizontal agreements between the banks and abuse of a
_______________________ _ position.

4 Record fines were ... against drug companies for colluding to fix the
price of vitamins.

5 Six roofing contractors have been found to have agreed to fix the prices of
roofing services through bid ... :

6 Diamond dealers plan to a complaint with EU regulators against
a giant South African diamond corporation for anti-competitive practices.

5 Vocabulary: collocations with merger Decide which of these verbs collocate

with the noun a merger.

allocate approve evaluate impose investigate lodge reject

& Vocabulary: irregular plural forms Choose the correct plural form (a or b) for

these words. For some of the words, both options are acceptable. Consult your
dictionary if necessary.

1 addendum a addendums b addenda

2 analysis a analysises b analyses

3 appendix a appendixes b appendices

4 attorney general a attorney generals b attorneys general
5 bureau a bureaus b bureaux

6 criterion a criteria b criterions

7 forum a forums b fora

8 index a indexes b indices

9 memorandum a memoranda b memorandums
10 notary public a notaries public b notary publics
11 phenomenon a phenomenons b phenomena
12 prospectus a prospectora b prospectuses

7 Prepositions Complete the sentences below using the prepositions in the box.

: against by in in of for en on to

The Competition Authority filed a fine petition 1) ......_._._.... 1 February 2005
accusing FabNet Corporation 2) ... .. _. having abused its dominant position
3) ... the telecommunications market4) . ... .. . applying business
conditions that discriminated 5) ... other companies 6) ... order
to limit theiraccess 7) . . the market. The Competition Authority also
imposed fines 8) ... . the telecommunications companies Chicha
Corporation and LinTel Corporation 9) ... ... concluding a vertical
agreement restricting competition.



Exam Focus

Reading

Parts 1-3 of the Test of Reading focus on your use of English, while Parts 4-6
primarily test your reading skills. The texts used are extracts from authentic law-
related source material, such as a legal textbook, a contract, a legal website, a law
journal article or legal correspondence. Parts 1-3 carry 1 mark for each correct
answer, and Parts 4-6 carry 2 marks for each correct answer.

What you have to do

This part of the examination consists of two short texts which are not linked
thematically. Each text is a multiplechoice cloze: there are six gaps, and your task
is to choose the correct option from the four available to fill each gap. An exampie
is given at the beginning. )

What is being tested

The task tests your ability to distinguish between similar words and to select words

carefully. It also tests your knowledge of collocations, fixed phrases, phrasal verbs
and linking words and phrases.

Tips

_ Skim the whole text to get an idea of its general meaning.

. The four multiple-choice options provided are all the same part of speech, so they may fit in
the gaps grammatically, but not make sense in the sentence. Always read the sentence
carefully to check if an option fits the meaning of the sentence as a whole.

Look carefully at the words preceding and following the gap, as they may serve as clues. You

may recognise words that collocate with the correct answer.

_ If there are words you do not know in a sentence, try to get a general understanding of the
sentence by thinking about its meaning in the context of the text. You may then be able to
guess the meaning of the word you are looking for.

Questions 1-6

Read the extract from a legal opinion on page 219.
For each question 1-6, choose the best word to fill each gap from A, B, C or D.
There is an example at the beginning (0).



Our opinions and advice (0) ...

. out below are based upon your account of the

circumstances giving rise to this dispute, a summary of which is as follows. The vendor of the

above property is threatening to (1)

______________ . proceedings against you to (2)

_. the

contract for sale, which you have refused to complete because you take the view that the
contract released you from any personal liability. You stated that Mr Little was made

(3) ... aware of the fact that Goodwright Tools Ltd was in the process of being formed
on the date of signing the contract and the contract contains provisions evincing that fact.

The contract for sale is a standard form agreement (4)
England and Wales, and the only section which is relevant for present (5)

— by the Law Society of
is section

Swhich (6) . that "any and all agreements, covenants, and warranties shall be
construed as being made with the company provided that the incorporation thereof is
completed on or before (the complefion date)’.

ExAvPLE: 0 Adone (B set) C kept D put

1 A submit

2 A obstruct

3 A subsequently
4 A allotted

5 A purposes

6 A claims

Questions 7-12

B terminate
B remit

B obviously
B approved
B situations
B suggests

C commence
C enforce

C widely

C remanded
C points

C indicates

Read the following extract from a rental contract.
For each question 7-12, choose the best word to fill each gap from A, B, C or D

D register
D amend

D expressly
D concluded
D questions
D provides

below.
Integration
This Agreement constitutes the entire agreement between the Parties with regard to the subject matter
hereof. All prior agreements and covenants, express or (7) . oral or written, with respect to the
subject matter hereof, are hereby (8) ... by this agreement. This is an integrated agreement.
Severability

If any provision of this Agreement is (9)

LR et 2 ;
State Law

This Agreement shall be (11)
Agreement is intended by the (12) ...

and duties of landlords and tenants.

A explicit

A terminated
9 A stipulated
10 A intent

11 A imposed
12 A Parties

0~

B suggested
B superseded
B contended
B application
B construed
B Lessees

.......................... to be void, invalid, or unenforceable, that provision shall
be severed from the remainder of this Agreement so as not to cause the validity or unenforceability of the
remainder of this Agreement. All remaining provisions of this Agreement shall then continue in full force and

C suspended
C amended
C disputed
C effect

C considered
C Bodies

and enforced under the laws of the State of California. This
i T0 comply with all applicable state law governing the rights

D inferred
D followed
D deemed
D function
D conducted
D Legislators



What you have to do
This part of the examination consists of a single law-related text. The task is an
open cloze; you have to supply one word for each of the 12 gaps. The text also
includes an example.

What is being tested

The task mainly tests your knowledge of grammatical words and structures and
text cohesion, which refers to the flow of a text and the interrelationship of ideas.
The kinds of items that may be tested in this task include prepositions, auxiliary
verbs, pronouns, conjunctions and linkers.

Skim the whole text to get an idea of its general meaning. Then read each sentence carefully,
bearing in mind that the missing word often has a structural function in the sentence which
may only become clear when you have understood the meaning of the sentence as a whole.
As in the previous task, it is a good idea to look carefully at the words preceding and
following the gap as they may serve as clues. You may recognise words that collocate with
the correct answer or grammatical structures that go with it.

Reread the whole text with your answers in place, to check it makes sense.

Check your spelling, as every word must be spelled correctly.

Write your answers clearly in capital letters.

Questions 13-24

Read the following extract from provisions requlating the capitalisation of a
corporation. Think of the best word to fill each gap.

For each question 13—24, write one word in CAPITAL LETTERS in each gap.
There is an example at the beginning (0).

Upon dissolution, {0) ~% voluntary or involuntary, the holders of preferred shares
shall first be entitled to receive, (13) ... of the net assets of the Corporation, the par
value of their shares plus unpaid accumulated dividends, without interest. All of the
assets, (14) ............. any, thereafter remaining shall be distributed among the holders of
the common shares. The consolidation or merger of the Corporation (15) ... any
time with any other corporation or corporations, or a sale of all or substantially all of the
assets of the Corporation, shall not be construed (16) ............. a dissolution, liquidation,
or winding (17) ... of the Corporation.

(18) .......... as herein otherwise expressly provided, or as otherwise provided
(19) the laws of this state, the holders of the common shares shall exclusively
possess all of the voting power of the Corporation (20) _ all voting purposes, and
the holders of the preferred shares shall have no voting power and no holder thereof
shall be entitled to receive notice of any meetings of the shareholders of the Corporation.
(21) . the event the Corporation shall default in the payment of dividends on said
preferred shares, and said default shall continue (22) ... . that three semi-annual
dividends (whether or (23) ............. consecutive) shall be in default, then during the
continuance of any default in the payment of such dividends, but no longer, the holders
of preferred shares shall be entitled to notice of all shareholders’ meetings and shall
have the sole (24) . ... exclusive right to vote thereat.



What you have to do

This part of the examination consists of two short law-related texts which are not
linked thematically. There are six gaps in each text. You have to fill these gaps by
transforming the word supplied on the right into a suitable related form of that
word. An example is given at the beginning.

What is being tested
The task tests your knowledge of vocabulary and, in particular, affixation and
compounding.

First, read the text quickly to get a general idea of its meaning.
Read each sentence carefully to determine the part of speech required to fill the gap(s) in it.
Locking at the words adjacent to each gap can help you do this,

_ Word transformation involves creating the noun, verb, adjective or adverb form of the word
given, usually by adding a prefix and/or a suffix.
Think carefully about the meaning of the text: for example, a negative prefix may be needed
to fit the sense.
If @ noun is required, read the surrounding text to decide whether it needs to be a singular or
plural form.
Check your spelling, as you will not get a mark for any word spelled incorrectly.

Questions 25-30

Read the following extract from Article 81 of the EC Treaty taken from the website
of the European Commission.

For each question 25-30, use the words in the box to the right of the text to form
one word that fits in the same numbered gap in the text. Write the new word in
CAPITAL LETTERS in the gap.

There is an example at the beginning (0).

1 The following shall be prohibited as (0) /-00C with the 0 COMPATIBLE
common market: all agreements between undertakings,
decisions by associalions of undertakings and concerted
practices which may aftect trade between Member States and 25 RESTRICT
which have as their object or effect the prevention,
(25) o or distortion of competition within the common 26 SPECIFIC
market, and (26) . ... ... those which:
(a) directly or indirectly fix purchase or selling prices or any other 27 COMPETE

trading conditions;
(b) limit or contral production, markets, technical development or 28 ACCEPT
investment; [
(c) share markets or sources of supply: 29 SUPPLEMENT
(d) apply dissimilar conditions to equivalent transactions with
other trading parties, thereby placing them at a 30 COMMERCE
(27) . disadvantage;
(e) make the conclusion of contracts subject to (28) .
by the other parties ot (29) . . .. ... obligations which, by
their nature or according to (30) ... usage, have no
conneclion with the subject of such contracis.
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Questions 31-36

Read the following news item from a legal journal.

For each question 31-36, use the words in the box to the right of the text to form
one word that fits in the same numbered gap in the text. Write the new word in
CAPITAL LETTERS in the gap.

The Rights of Third Parties Act 1999 31 CONTRACT
This Act fundamentally reforms contract law by allowing
(31) _. parties to confer (32) . rights on third 32 ENFORCE
parties. For (33) ..., the Act presents a new way of
allocating risk in complex deals, and a way to protect the customer 33 SOURCE
in prime and sub-contractor situations. The Act erodes the position
of the prime-contractor and (34) ... the hand of the sub- 34 STRONG
contractor.
Before the Act, the doctrine of privity of contract prevented a person 35 OBLIGE
who was not a party to a contract from enforcing a term of that
contract. This meant that even if a contract affected other people, 36 PROVIDE
only the parties to it had rights and (358) ... under it. Until
now, the only answer for English law contracts was to create either
a complex web of trusts or back-to-back contracts or to allow end-
users to call off direct contracts with the (36) ... under a
general umbrella agreement.

Part 4

What you have to do

This part of the examination usually consists of a single law-related text which is
divided into four sections. Alternatively, it can consist of four short texts which are
thematically linked. It is a multiple-matching task; you have to match each of the
six statements provided to the section of the text to which it corresponds. An
example is given at the beginning,

What is being tested

The task tests your ability to scan a text for specific information and to understand
the main ideas. It also tests your understanding of the item and your ability to
relate it to a part of the text which is expressed in different language.

Tips

First, read through the six statements, then read the text quickly to get a general
understanding of what it is about. Then return to the statements individually and read the
text more carefully to find the correct answers.

Remember that it is unlikely that you will find the exact wording of a question in the text.
Instead, look for words or phrases which have a similar meaning.

Don't try to match the same words in the questions and texts (‘word-spotting’), as this may
lead you to the wrong answers.

Questions 3742

Read the questions and the extract on the opposite page from a journal article
about the partnership structure of law firms.

For each question 37-42, decide which section (A, B, C or D) the question refers to.
You will need to use some of these letters more than once.

There is an example at the beginning (0).



37

38

39

41

42

In the USA, attorneys are prohibited from forming law firm partnerships with
people who are not practising lawyers.
Some observers believe that the prevailing organisational framework of law
practices will ultimately be replaced by something else.

Professional associations have established regulations which ensure that law
partnerships differ from other commercial partnerships.

Increasingly, law firms are adopting behaviour typical of businesses.

A partnership structure could interfere with a legal counsel's obligations to his
clients.
The US legal system has traditionally favoured the notion of a lawyer's
personal liability for actions taken on behalf of clients.

US attorneys may not receive payment for services rendered together with a
business associate who is not a lawyer.

Partnership: Can it survive in today’s mega-firms?

A

B

One ol the most siriking changes in the
evolulion of the American legal markel in
recent years has been the extraordinary
growth of law firms. In 1980, the 250
largest law firms in the country averaged
only 95 lawyers. By 2001, the 20 largest
firms in the US averaged 1,220 lawvers,
and there were 12 firms in the country with
more than 1,000 lawvers. This growth has
caused many law firms to lake measures Lo
increase their commercial viability, such as
reorganising their governance and
management systems lo marshal their
resources, marketing their services, and
managing their clienl relationships more
elfectively. The move toward more
centralised governance and management
syslems has, however, placed increasing
pressure on the concept ol *partnership’ as
the organising model for large law firms.
Indeed, it has led many lo question
whether partnership can survive as the
dominant form of law firm structure.

The organisation of law  [lirms as
partnerships has its roots in the history of
English law, in the traditional role ol the
English  barrister as the ‘personal
representative’ of his client. To assure the
effective operation of the adversary
system, barristers were required to take
oaths to the courts to conduct themselves
objectively and in the besl inlerests of their
clients, without any conflicts of interest
whatsoever. As a consequence. barrislers
were required lo operate as individuals
and were not permilled to be in
partnership with others. They were
personal representatlives of their clients,
and they were liable to both the courts and
their clients for the conduct of their office.

C This idea of the lawyer as personal
representlalive  was  transplanted 1o
America along with the English Common
Law ilsell. American law rejected the
notion that lawyers should be required to
practise only as separale individuals.
It did, however, embrace the concepl
that lawyvers should have personal
relationships with their clients and should
remain personally liable to their clients for
their actions. That led to the requirement
that associations for the practice of law
could only take the form ol partnerships,
since only thal organisational structure
preserved the full personal participation
and liability of the lawyers themselves.
The partnership model was elfectively
incorporated into law in mosl slales
through the adoption ol prohibitions
againsl limitations on personal liability for
lawyers,

D In order to enhance the status of lawyers
as ‘prolessionals’. state bars across the
country promulgated rules forbidding
lawyers from engaging in aclivities thal
are common lor other types ol businesses.
The current Rule 5.4 ol the ABA's Model
Rules of Professional Conduct reflects
these prohibitions: for example, lawyers
are forbidden from sharing legal lees with
non-lawyers; prohibiled from forming
partnerships with non-lawvers for the
practice of law:; and are banned from
praclising in any type of associalion in
which a non-lawyer has any ownership
interesl, is a director or officer, or has any
right to direcl or control the lawyers’
professional judgment.
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Part 5

What you have to do
This part of the examination consists of a single law-related text, from which six
sentences have been removed. You have to read the text and then identify the
correct sentence to fill each gap. Eight sentences are provided, which are marked
A-H. Sentence H is always the example, and one other sentence is a ‘distractor’,
which does not fit any of the gaps.

What is being tested
The task tests your understanding of the meaning of the text, as well as of the way
it is structured, including the way discourse markers can be used to enhance the

structure.
) Tips
T~ _ First, read the text quickly to get a general understanding of what it is about, then read
through all of the eight items. You should then return to the items individually and read the
text more carefully to find out where they belong.
_ Pay attention to any discourse markers — words that signal and link ideas — at the beginning

of the items, as they may serve as clues. Similarly, words such as pronouns which refer back

' to something said in a previous sentence can help you to identify where a sentence belongs.

. Make sure you read the whole text with your answers in place, to check that it makes sense.

Questions 43-48

Read the following extract from an entrepreneur’s guide to venture capital

negotiations.

For each gap 43-48, choose the best sentence A—H to fill it.
Do not use any letter more than once.
There is one extra sentence which you do not need to use.
There is an example at the beginning (0).

An entrepreneur’

S guide to venture capital negotiations

Venture capitalists often refer to the ‘pre-money’ and ‘post-
money" valuation of a business. Pre-money valuation is the
value the parties agree to place on the entire enterprlse prior
to the investment of the venture capitalist. (0) ....lL.....
Because the negotiations are often conducted WIth reference
to what percentage of the company's equity the investor will
receive for its investment, it may be easier to work from post-
money valuation than pre-money valuation. For example, if an
investor receives one-third of the company’s equity for a $1
million investment, the post-money valuation is $3 million (3 x
$1 million) and the pre-money valuation is $2 million (the $3
million post-money valuation minus the $1 million investment).
To determine the value of the emerging business, venture
capitalists will conduct an in-depth financial analysis.

(43) . For many early-stage businesses, financial
projections are so uncertain that current conditions in the
venture market may be the most important single facior in
determining valuation. For example, if most start-up
businesses in the software industry are receiving first-round
pre-money valuations of approximately $2 million at a given
time, the negotiation for a particular investment may focus not
on the precise financial forecast for the particular business, but
on the ways in which that particular business differs from the
‘typical’ software start-up. (44) ...

Another critical part of the analysis will be the likely need for,
and size of, prospective rounds of financing that may be
required before the venture capitalist is able to ‘cash out’ its
investment. (45) ...

Once valuation is established, the price per share can be
calculated. (46) .................... Equity ownership that is
assigned to or included in the pre-money valuation does not
dilute the equity interest received by the venture capitalist.
Therefore one point of negotiation that should be addressed by
companies is whether rights to acquire stock that exist or are
created at the time of investment, including shares reserved
for employee stock options or shares issuable upon exercise of
warrants, are to be considered outstanding before the
investment or after the investment. (47) ... _

At times, valuation negotiations may reach an impasse. In
order to bridge a gap between the entrepreneur and investor,
performance-based adjustment mechanisms may be
employed. (48) . The practical effect of these
mechanisms is often to shift investment risk from the venture
capitalist to the entrepreneur.



A Key distinguishing factors include experience and depth of the management
team, state and proprietary nature of the technology, competitive environment
and similar factors.

B These devices, which adjust the number of shares received by the investor
(through the use of warrants, conversion price adjustments or other means),
operate only when the company achieves (or fails to achieve) a preset financial
or business milestone.

C In the former case, dilution is borne solely by the founders, and in the latter
case, dilution is borne ratably by the founders and the venture capital investors.

D Once a venture capitalist makes a preliminary decision to invest in an emerging
business, the parties must negotiate the terms of the investment.

E Continuing with the above example, if the company has 500,000 shares of
common stock outstanding prior to the investment, the venture capitalist will pay
$4 per common stock equivalent share and receive 250,000 shares for its $1
million investment.

F This will include a thorough review of the company's past operating history
(should there be any) and its future projections as disclosed in the company's
business plan.

G Because such future financings will dilute the prior investors, the greater the
expected need for future financing, the more important it is for the venture
capitalist to maximise its initial ownership interest.

H Post-money valuation is equal to the pre-money valuation of the business plus
the amount of the venture capitalist's investment in the company.



Part 6

What you have to do

This part of the examination consists of a single, long, law-related text. It is
followed by six multiple-choice questions, each with four options. The multiple
choice may take the form of a question about an idea or an opinion expressed in
the text, about a word or phrase used in the text, or about the meaning of a
paragraph in the text. A question may consist of an incomplete sentence which you
have to complete by selecting the correct option.

What is being tested
The task tests your ability to read a text for detail. It requires you to be able to

recognise and understand implication and opinion, and to be able to identify the
detailed meaning of a paragraph, as well as what individual words refer to.

Tips

~ As with the other longer exam tasks, it is advisable to skim the text first in order to orient
yourself, and then to read through the questions quickly. When reading the text carefully a
second time, you should pay attention to detail.
Remember that when you are asked about opinions or viewpoints expressed in the text, you
should answer according to the information contained in the text, and not according to your
own opinions or knowledge.
The function of a paragraph can often be determined more easily by identifying the main or l
topic sentence of that paragraph. |

Questions 49-54

Read the article on page 227 about European mergers and acquisitions from a
law firm's website. For each question 49-54, choose one letter (A, B, C or D).

49 What is the main point in the first paragraph?

A Many people in the press and government would welcome the end of
‘golden shares’.

B Three decisions have been reached with regard to a special shareholders’
rights issue.

C Three decisions were issued which allow governments to keep control over
former state industries.

D New European High Court decisions will increase the rights of shareholders
of privatised enterprises.

50 What does the writer say about golden-share schemes in the second

paragraph?

A The French and the Portuguese laws concerning golden shares were
approved, despite the fact that they restrict the movement of capital.

B The Court will only tolerate golden-share schemes if the governments
safeguard shareholders’ rights.

C Golden shares will be permitted under certain carefully defined
circumstances, subject to judicial review.

D Golden-share schemes which are based on objective criteria will be lawful if
they can be shown to be necessary.



(alaTa)

|

cll+ - ' . o Q-

A closer look at the European High Court decisions and what they mean for European M&A
On June 4, 2002, the European High Court issued three decisions regarding ‘golden shares’, i.e.
special shareholder rights designed to enable national governmenis of EU member states to
retain certain controls over formerly government-owned and subsequently privatised business
enterprises. The press over-eagerly announced the end of golden shares in Europe.

I I he reasoning ol the wouri

A closer look at the decisions, however, reveals that this is not yet the case. First, the Court struck
down only two of the three golden-share schemes at issue (namely the French government's
special rights in Elf-Acquitaine and Portugal’s law on privatisations), but upheld the Belgian
regulation. Second, the Court held that special governmental shareholder rights will be considered
justified, even thaugh they constitute a restriction of the free movement of capital, if they: are
designed to safeguard the provision of services in the public interest or strategic services as
opposed to mere financial interests; lay out well-defined procedures and objective criteria that are
subject to judicial review; and do not go beyond what is necessary to attain the objective pursued.
After the Court stated the above justiification requirements, it addressed whether the requirements
were met in the schemes of each of the countries. The French scheme was struck down because,
although it pursued a justified objective (namely, to guarantee supplies of petroleum products in
the event of a crisis), the measures employed went clearly beyond that which was necessary o
do so. In addition, the Court considered that the French provisions lacked precision and allowed
the government too much discretionary power to control the company in gquestion, Elf-Acquitaine.
The Portuguese scheme was struck down primarily because il prohibited the acquisition of more
than a given number of shares by nafionals of other member states. The Courl reasoned that the
Portuguese rule provided for the manifestly discriminatory treatment of investors from other
member states, with the effect of restricting free movement of capital. The Court rejected the
justification arguments which were based on economic grounds.

On the other hand, the Court upheld the Belgian scheme, which was aimed at maintaining
minimum supplies of gas in the event of a serious threat, as it met the justification requirements
stated above. The objective of safeguarding energy supplies constituted a legitimate public
interest, and the Belgian scheme provided for the least restrictive means of attaining such and set
out well-defined procedures.

I | e Iimpact on Uuropean vlcsA

Although the discussed judgments address specific regulations in France, Portugal and Belgium,
the principal reasoning of the Court may be extended to many other forms of special shareholder
rights with which takeovers can be impaired or blocked which currently exist in the fegal systems of
certain member states. In Germany, the Volkswagen Act is now expected to come under closer
scruliny. This regulation caps the voting power of any shareholder in Volkswagen AG at 20%,
regardless of the number of shares held. The German state of Lower Saxony, holding a share of
close to 20%. has, by virtue of the Act and its complicated rules on proxy voting, a de facto majority
of votes present at the annual general meeting. The EU Court has been quite clear in its reasoning
that the objectives justifying an overriding interest of a member state must be of a public, general
interest and that economic interests cannot constitute a valid justification for restrictions on the
fundamental freedom of movement of capital. Whether the Volkswagen Act will stand up against
such concerns remains to be seen, but it appears that the State might find it difficull to argue
public reasons for an inlerest that is obviously, albeit for good histonca! grounds, an econcmic one.
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In the writer's view, the main reason the proposed French law was not

approved was because

A it could not truly guarantee that petroleum products would always be
available.

B the objective was not justified, and the proposed measures cannot be
considered necessary.

C it ultimately served to increase the power of the petroleum companies.

D the provisions were excessive, giving the government too much influence
over the company.

According to the writer, the foremost reason why the Court rejected the
Portuguese scheme is that

A it placed unfair constraints on investment by other Europeans.

B it enabled citizens of other member states to purchase shares.

C it led to investors discriminating against shareholders from other states.
D there were no sound economic reasons for it.

What does the phrase such concerns refer to in the third last line?

A the German government'’s valid historical reasons for maintaining a
controlling share of Volkswagen AG

B the Court’s insistence on objective criteria for justifying continued
governmental control

C the Court's position that a member state can only retain control over a
company if it is in the public interest

D the interest of the government of Lower Saxony in preventing unwanted
takeovers of key industries

What is the main point made by the writer in the sixth paragraph?

A Economic interests are a valid justification for restrictions on the free
movement of capital throughout the European Union.

B The Court rulings may also be applied to shareholders’ rights issues related
to takeovers in other EU countries.

C The Volkswagen Act will most likely be upheld due to the overriding public
interest.

D The Court is certain to strike down similar schemes in other member states,
such as Germany.



Writing
The Test of Writing consists of two parts, which are weighted differently. Part 1
receives 40% of the marks, and Part 2, which requires a longer answer, carries 60%.

Part 1

What you have to do

This is a letter-writing task. You have to write a letter of 120-180 words in a
neutral/formal style in response to another letter. Your letter must include the five
content points which are written in the form of notes on the letter provided.

What is being tested

This task tests your ability to organise the content of a letter, to use language
accurately and appropriately, and to carry out various language functions, such as
explaining, refuting, correcting, presenting/developing arguments, suggesting, etc.

Tips

. Make sure you include all of the content points from the handwritten notes in a logical order
- make a plan before you start so that you don't forget anything.

. Try to avoid using the same language as in the notes, which may be too informal.

. Maintain an appropriate level of formality, using a correct opening and closing.

. Keep the word limit in mind while writing. You will be penalised if you write too few words.

. Use paragraphing to organise your letter clearly.

S

You must answer this question.

Your client, Lumber Products, Inc., contracted with Computer Analysts, Inc. for the
purchase of a program to manage a computerised ordering system. The system
was nol completed on time, and it failed to perform the functions intended.

The president of Computer Analysts, Eric Vollbreckt, has now sent a letter to your
client’s president.

Read the letter from the Mr Vollbreckt, on which you have made some notes.
Then, using all the information in the notes, write a letter to Mr Vollbreckt on
behalf of your client.

As you are aware, an invoice 1n the amount of $200,000 15 sull outstinding on the work performed

Yes, we by Computer Analysts pursuant to our agreerment. As you have indicated, implementation of the
did ! system was delaved by several months. However, you were mformed ol the delay and made no v i ot
(& . i ¥ yos - - . - - Y, L L o
—objections to it In addition, all of the problems related to the functionality of the system were o
rectified months ago, and the system is operating in accordance with contract spectfications. L PTEAES
In consideration of the above, and the fact that the system has been implemented, Lumber FEceLvng
Products has waived any right to claim breach due o delay_and clearly no other breach has been orders
What ——commutted by Computer Analysts. i
kn ) In light of the above, this is a final demand for receipt of full pavment within ten business days T-No! Ng
Aoy of this letter. In the event that Lumber Producs fails to make payment in full within this period, writter
breacn we intend to have our lawyers file an action agunst your company for breach of contract. ok
of We have atempted to settle this marter with you on an amucable basis. These aempts have been
warranty 7  met by unwarmanted claims, Gy
~ reasons  Smcerely, T ———Claums aren't
Eric Vollbrecka unwarranted —
sS40 t 4 meeang
President. Computer Analysts, Inc. LA A
Write a letter of between 120 and 180 words in an appropriate style, Do not write
any postal addresses. vl
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Part 2

What you have to do

This part of the examination involves the writing of a memorandum. Based on the
information provided in the rubric, you should write 200-250 words in a
consistently appropriate style, covering all four content points mentioned.

What is being tested

The task tests your ability to organise information in a memorandum, to present
and develop arguments, express and support opinions, and evaluate ideas.
Furthermore, the task presents an opportunity to demonstrate your range of
structures and vocabulary, as well as your ability to use language correctly and
appropriately, and to carry out various language functions in writing, such as
describing, summarising, recommending, persuading, explaining, apologising,
reassuring, complaining, etc.

Tips

. Structure your memorandum carefully — it may help to make a plan before you start writing.

_ Include an introductory statement of purpose at the beginning, as well as a concluding
statement at the end.

. Whenever possible, link and signal ideas using discourse markers.

. When arguing in favour of an idea, support your opinions with evidence.

Use a variety of language, including appropriate legal expressions.

You must answer this question.

You work in the Real Estate Department of your law firm, a large international firm
with clients around the world. Your superior has asked you to write a
memorandum addressed to the director of Human Resources outlining and
explaining your suggestions for improving the continued training of the members
of your department.

Write a memorandum to the director of Human Resources. Your memorandum
should:

outline the current situation in the department

. suggest ways to improve the methods and content of training courses

.. recommend legal English language training

. summarise the benefits for the department

Write your answer in 200-250 words in an appropriate style.



Listening

Part 1

What you have to do

This part of the examination consists of three short monologues or dialogues set

in a legal context. They are not linked thematically. For each extract, there are two
three-option multiple-choice questions. The recordings will be played twice.

What is being tested

The tasks test your ability to listen both for main points and specific details. They
also test how well you are able to recognise the function or topic of a text, and to
identify the purpose of a speaker, as well as a speaker’s attitude, feelings or
opinions as expressed in the extract. Finally, the tasks measure your ability to draw
inferences from what the speakers say.

Tips
At the beginning of each section of the recording, time is provided to allow you to look
through the questions. Read each question and all three options carefully and thoroughly in
advance, otherwise you may miss important information.

~ Since many of these questions deal with attitudes, feelings and opinions, pay particular
attention to the verbs, adjectives and adverbs that express these. |

Questions 1-6

You will hear three different extracts.

For questions 1-6, choose the answer (A, B or C) which fits best according to
what you hear. There are two questions for each extract. Each extract will be
played twice.

ExTrRACT 1
You will hear a conversation between a lawyer and his client.

1 Why has the client come to speak with her lawyer?
A She is being sued by her neighbour over property rights.
B She is contemplating taking legal action against the seller of her house.
C She would like to create an easement on her property.

2 What does the lawyer say about the next step in the client's case?
A He believes that more information needs to be gathered.
B He suggests beginning negotiations with the neighbour.
C He wants to file a suit against the former owner of the property.

EXTRACT 2
You will hear an associate lawyer who works for a large law firm talking about her
first year at the firm.

3 The purpose of the speaker is
A to report to one of the senior partners about her first year at the firm.
B to tell junior colleagues what they can expect in their first year at the
department.
C to inform her supervisor at the department why she would like to remain there.

4 She feels that her first year was a valuable experience because
A she was able to make many social contacts.
B she learned how to carry out research.
C she was continually exposed to new things.

Exam Focus
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ExTrRACT 3

You will hear two partners discussing the performance of two young lawyers at
their firm.

5 What impresses the male partner about the lawyer called Marcus?
A his intelligent understanding of the subject matter
B his ability to work independently of others
C his willingness to help colleagues with their work

6 The female partner thinks that the lawyer called John
A should spend more time researching his cases.
B needs to review some essential concepts.
C ought to be more careful with routine paperwork.

Part 2

What you have to do

This part of the examination consists of a dialogue set in the context of, for
example, an interview, a meeting, a hearing, a consultation, a negotiation or a social
situation. The dialogue involves two or more people. You are required to answer five
three-option multiple-choice questions. The recording will be played twice.

What is being tested
The task tests your ability to listen for specific information as well as for gist
meaning. You must also be able to identify the opinion or attitude of the speakers.

Tips

. You will need to concentrate on a longer piece of dialogue than the extracts in Part 1. Use
I the time at the start of the recording to read the questions and the three options so that you
know what key points to listen out for.
Be aware that an option is not necessarily the correct answer just because it contains a word
from the recording. Often the incorrect options will contain words from the recording to act as
distractors. Choose your answer by trying to understand the underlying meaning of what the
| speakers are saying.

Questions 7-11

You will hear a conversation between a senior insolvency lawyer, Mr Sanderson,
and a young trainee, Thomas.

For questions 7-11, choose the best answer, A, B or C.

The recording will be played twice.

7 What does Mr Sanderson say about being an insolvency lawyer?
A It is suitable work for people who are not shy.
B It is the ideal profession for people who want to get ahead.
C It is the right work for people who like to think.

8 According to Mr Sanderson, what does the R3 organisation offer its members?
A exam preparation and mentoring
B further education and specialist publications
C job opportunities and professional advice

9 What advice does Mr Sanderson give about preparing for the examination?
A He suggests Thomas takes a course to improve his professional writing skills.
B He recommends observing carefully how insolvency work is carried out.
™ C He advises studying the relevant legislation in detail.

\
\
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10 What does Mr Sanderson say the phrase higher insolvency work refers to?
A working for at least two years on insolvency cases
B shadowing a licensed practitioner on all kinds of insolvency cases
C carrying the main responsibility for an insolvency case

11 What does Mr Sanderson suggest Thomas should find out more about?
A the academic requirements for joining the IPA
B the number of years’ experience in insolvency work needed
C the qualifications required for a practising certificate

Part 3

What you have to do

This part of the examination consists of a monologue set in a legal context, such
as a legal training seminar, presentation or lecture. You are required to complete
nine sentences which contain missing words (usually one word is needed for each
sentence). The recording will be played twice.

What is being tested
The task tests your ability to understand and record specific information.

Tips ‘
— _ Fill in the gaps as best you can when listening to the monologue the first time. Then use the
second listening opportunity to confirm that the answers you have written are correct. ‘

_ If you do not understand the answer to a question, forget it and focus on the next question.
Otherwise you risk missing something. Remember that you may understand the item better ‘

the second time you listen.

|

Questions 12-20

You will hear an announcement at a meeting about a future seminar for lawyers.
For questions 12-20, complete the sentences.

The recording will be played twice.

Seminar on e-commerce

The seminar will take place on 7th ... (12).

Morning
The first session will be an overview of the ... (13), with questions. The second session on
harmonisation is organised as a ... (14).
During the third session, a film on ... (15) will be shown.
Lunch
The optional lunchtime session on ..........._. (16) must be booked in advance.
Afternoon
The guest speaker, Sally Greenside, will talk about ... (17) disputes. Rob Bateman will run
the session on online contracts for ... (18). The main theme of the panel discussion will
be . (19).

Price for CPE membersis £ . (20), including materials.
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What you have to do

In this part of the examination, you will hear five short monologues on a theme

spoken by five different speakers. There are two multiple-matching tasks, each with
a discrete focus, with each task consisting of six options. The recordings will be

played twice,

What is being tested

This task tests your ability to understand gist or global meaning, as well as to be
ahle to recognise the attitude, feeling or opinion of the speakers. You may also be

required to identify the speakers or the topic, or draw inferences from what the

speakers say.

Task 2) in mind as you listen, read all the options carefully first.
Bear in mind that one of the options is extra, and does not match with any of the speakers’

statements.

Don't choose an option simply by matching a word you hear with the same word in the option:

the word may be there to distract you from the real answer.

Questions 21-30

You will hear five short extracts in which various employees of a law firm
specialising in intellectual property are talking about their work.

TASK ONE

For questions 21-25, choose from the
list A—F the disadvantage of his or her
work which each speaker mentions.

TASK TWO

Since this section requires you to keep two sets of information (the items in Task 1 and

For questions 2630, choose from the list
A—F the future aim which each speaker

talks about.

The recording will be played twice. While you listen, you must complete both tasks.

A not being able to
select projects
B not having much

complex matters
D having to conduct

papers
E having to get
testimonies from
difficult people
F bearing financial
responsibility

contact with clients
C having to research

searches for clients’

Speaker 1 ...

Speaker 2

Speaker 3

Speaker 4 ...

Speaker 5 ...

(21)
(22)
(23)
(24)

(25)

A to argue cases in
court

B to remain in present
position

C to have sole
responsibility for a
case

D to assist a partner
in court

E to be involved with
another area of IP
law

F to improve own
leadership qualities

Speaker 1 ... (26)
Speaker 2 ... (27)
Speaker 3 ... (28)
Speaker4 . (29)
Speaker 5 ... (30)




Speaking

The Test of Speaking consists of four parts and lasts for 16 minutes. The test is
taken in pairs, and there are two examiners, an assessor and an interlocutor. The
assessor does not take part in the interaction. If there is an uneven number of
candidates at the end of an examining session, the last test is taken in a group of
three, and the timing of the test is increased.

Part 1

What you have to do

In this part of the Test of Speaking, the interlocutor welcomes you both and asks for
your mark sheets. He or she then asks you a few questions about yourselves, your
legal studies or legal work experience, and about one or two law-related topics. This
part of the test is designed to put you at ease and find out a little about you.

What is being tested

Your ability to respond to questions and to expand on these responses. You are
expected to be able to give personal information related to your study of the law or
your work, and to express opinions on law-related topics.

This part of the test only lasts two minutes.

Tips
" O Take advantage of this initial opportunity to demonstrate your speaking ability. Avoid pauses

and answer the questions quickly, but without going into too much detail (remember that this
part only lasts two minutes).

_ Do not memorise longer, prepared answers. Speak naturally and clearly so that both the
interlocutor and the assessor can hear you.

_ If you are feeling nervous, take a deep breath and start to speak as you breathe out.

_ Remember that the examiners want you to do well, so try to relax and enjoy the test.

Interlocutor: Good morning (afternoon/evening). My name is ... and this is my

colleague, ...

And your names are?

Can | have your mark sheets, please?

Thank you.

First of all, we'd like to know a little about you.

Ask candidates the following questions in turn.

_ Where are you both from?
_ (Candidate A). have you ever practised law or are you a law student?
And what about you, (Candidate B)?

e

Ask candidates who have practised law one further question, as appropriate.

. Could you briefly describe the organisation you work for?
. Could you tell us what you find most enjoyable about being a lawyer?
. What advice would you give to lawyers starting their careers?
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Ask candidates who have not practised law one further question, as appropriate.

. Could you tell us in which area of the law would like to practise?
[ Could you briefly describe what you are studying?
What have you found difficult about studying law?

Ask each candidate one further question, as appropriate.

‘ In your opinion, how could universities in your country improve the study of law?
What opportunities are there for newly qualified lawyers in your country?
| . . . .
| What opinion do people in your country have of those who work in the legal profession?
L

Part 2

What you have to do

In this part of the Test of Speaking, you and your partner both give a different one-
minute talk. The interlocutor hands each of you, in turn, two written topics, and you
have one minute to choose one from the set of two and prepare to talk about it.
Both topics include three prompts, which you may use if you wish.

After you have given your talk, your partner will ask you a question. This question-
and-answer section also lasts about one minute.

What is being tested

Not your legal knowledge, but your ability to give a short, informative talk on a law-
related topic. You are assessed on how well you can organise information and
ideas, use vocabulary appropriately, express and justify opinions, and convey a
clear message.

This part of the test lasts seven minutes.

Tips
T When preparing your talk, organise your thoughts around a few key ideas.

Begin your talk by picking up on the topic and developing different aspects of it, using the
prompts if you wish.
Don’t worry if you don't have time to cover all the prompts given.
Speak coherently and avoid pausing for too long.

_ Try to link ideas and sections of the talk with connecting words and phrases (discourse
markers).

_ Try to use a range of grammar and vocabulary to show the examiners what you can do.

_ Listen to the other candidate’s talk carefully so that you will be able to ask an appropriate
question.

TASK 1A

Marketing legal services ‘
recent developments in marketing legal services

marketing by lawyers

problems raised by marketing legal services

s




TASK 1B

Business associations

. the role of lawyers in forming business associations

. the legal differences between a partnership and a company
_ the advantages of forming a company

TASK 2A

Training for the legal profession

_ legal education in your country

.. why people want to train for the legal profession
_ professional training after law school

TASK 2B

Competition law

.. the purpose of competition law
. the difficulties of enforcing competition law ‘
_ penalties for breaking competition law

Part 3

What you have to do

In this part of the Test of Speaking, you and your partner take part in a
collaborative task. The interlocutor reads out the task and gives you both one
written copy of the task and three prompts. You are expected to discuss the topic
together without the intervention of the interlocutor.

What is being tested

Your ability to engage in a discussion, to take turns (to initiate and respond
appropriately) and to collaborate with your partner. This part may also involve
exchanging information, expressing and justifying opinions, agreeing and/or
disagreeing, suggesting, speculating, comparing and contrasting, and decision-
making.

This part of the test lasts three minutes.

Tips
and ideas and develop them further.
not considered to be good interactive communicative skills.

the idea you want to express or use another word.

_ In addition to agreeing and disagreeing with your partner, try to pick up on their comments

. Don't dominate the discussion or interrupt your partner during the discussion, as these are

.. Use the prompts - and your own ideas — to keep your discussion going for three minutes.
. Never ask the interlocutor if the time is up — just keep talking until he/she says ‘Thank you'.
_ Try to give the impression that you are genuinely interested in what you are talking about.

. Don't worry if you occasionally have difficulty remembering a specific word. Try to paraphrase




Interlocutor: Now, in this part of the test, you are going to discuss something
together, but please speak so that we can hear you.

A senior associate has asked you to write a report on the effect
the Internet has had on the way lawyers work. Talk together
about what to say in the report.

There are some discussion points to help you.
You will have about three minutes to discuss this. Is that clear?

Please start your discussion now.

The effect of the Internet

A senior associate has asked you to write a report on the effect the Internet
has had on the way lawyers work. Talk together about what to say in the
report.

Discussion points
.. The advantages and disadvantages of the Internet for lawyers
.. The problems associated with intellectual property rights
Whether the Internet has reduced the cost of legal services to clients

Part 4

What you have to do

In this part of the Test of Speaking, you and your partner take part in a discussion
with the interlocutor, who asks you questions related to the task in Part 3.

What is being tested

Your ability to respond to questions and comments appropriately, develop topics,
exchange information, express and justify opinions, and agree and/or disagree.

This part of the test lasts about four minutes.

Tips

Remember that the purpose of the interlocutor’'s questions is to encourage discussion. There

is no right or wrong answer to the questions.

. Whether you have an opinion or not, it is important to respond to the questions without
undue hesitation. So if you have no opinion, invent one quickly.

_Try to engage actively in the discussion and to play an active part in developing the topic.

_ If you find it difficult to think of something to say, try to relate the question to your own
experience.

Interlocutor Select any of the following questions as appropriate:

What role should governments play in protecting intellectual

property rights of material available over the Internet?

How can organisations prevent personal information about

clients becoming public knowledge?

What effect has the Internet had on legal research?

_ What problems do you think might occur in the future regarding
the Internet?

. Besides the Internet, what other things have changed the way
layers work nowadays?



ILEC practice test

Test of Reading

TIME 1 hour 15 minutes

Part 1

Questions 1-6

Read the following extract from a reference book on contracts.

Choose the best word or phrase to fill each gap from A, B, C or D below.
For each question 1-6, mark one letter (A, B, C or D) on your answer sheet.
There is an example at the beginning (0).

4.2 Incapacity in General Even though individuals differ markedly in
their ability to represent their own interests in the bargaining process, a person is
generally (0) to have full power to bind himself contractually. Only in
extreme (1) ... is one’s power regarded as impaired because of an inability to
participate meaningfully in the bargaining process. One whose power is so
impaired is said to lack capacity to contract and is (2) .. 1o special rules that
allow him to avoid the contracts that he makes in order to protect him from his
own improvident acts.

Two principal kinds of defects are today (3)

contract: immaturity and mental infirmity. In the past. the common law regarded

as impairing the power to

a woman's marriage as (4) .. her of her separate legal identity, including the
capacity to contract, during the life of her husband.

(5) ... . this disability was largely removed by statutes (6) ... in the
nineteenth century.

Example: A concluded B surmised C assumed D implied

A B C D
0 === =

1 A stages B junctures C occasions D circumstances
2 A subject B conditional C liable D open

3 A granted B recognized C conceded D appreciated

4 A depriving B debarring C dissolving D dismissing

5 A For example B In particular C However D Consequently
6 A realized B ruled C legislated D enacted
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Questions 7-12

Read the following extract from a rental contract.
Choose the best word to fill each gap from A, B, C or D below.
For each question 7-12, mark ane letter (A, B, C or D) on your answer sheet.

PROVISION FOR LATIE. CHARGES UNDER LEASE

Tenant acknowledges thar late payment of remt will cause Landlord (o

(7) ... costs not contemplated by this Lease, the exact amount of which will
he extremely difficult to (8) . . . . These costs include. but are not
(9) Lo, processing and accounting charges, and late charges which may be
(10) on Landlord by the terms of any Superior Leases and Mortgages.

Accordingly. if any instalment of Monthly Rent or payment of additional rent is
not received by Landlord or Landlord’s designee within fourteen days after the
amount 1s (11) . Tenant shall pay 10 Landlord a late charge equal to ten per
cent of said amount. Acceptance of late charges by Landlord shall not constitute &

waiver of Tenant's default with respect 10 said amount. nor prevent Landlord from

10

(12) . . . any of the other rights and remedies granted hereunder or at law or in
equity.
7 derive B acquire C collect D incur
8 affirm B classify C ascertain D locate
9 contained B limited C held D bound
imposed B dictated C obliged D required
owing B scheduled C due D unpaid

11

12

practising B exercising C commanding D undertaking




Part 2

Questions 13-24

Read the following extract from a journal article about competition.
Think of the best word to fill each gap.
For each question 13—24, write one word in CAPITAL LETTERS an your answer

sheet.

There is an example at the beginning (0).

[ [ [ i o e o e i

PRINCIPLES OF COMPETITION

Invariably in every law (0) are provisions which tend 1o be overlooked. The
Commercial Agents Regulations are no exception. Ten cases concerning the Regulations
have reached the UK courts since 1994, but (13) of them has concerned the
provisions which deal with an agent competing against his or her principal. (14) part
this can be attributed (15) the fact that the other provisions of the Regulations have
had (16) . a great effect on agency law that the non-compete provisions may seem to
pale into insignificance. But principals who overlook these regulations (17} . so at their
peril.

It has always (18) open to a principal to include a non-compete provision
in an agency contract. The most important consideration here is whether a provision of this
nature might be void (19) a result of infringing the common law doctrine of restraint
of trade. (20) . it is fairly easy to determine the legality of restrictions which are either
extremely harsh in terms (21) their geographical extent and duration (22) quite
lenient, the question of (23) to treat a moderate non-compete provision can be hard
to resolve. In practice, (24) that can be said with certainty is that the narrower the

restriction, the greater the chance of enforceability.
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Part 3
Questions 25-30

Read the following description of the World Trade Organization, taken from its
website,

Use the words in the box to the right of the text to form one word that fits in the same

numbered gap in the texi. For each question 25-30, write the new word in CAPITAL

LETTERS on your answer sheet. There is an example at the beginning (0).

Example: [o] [P ][R ][e][o][][c][T][al[s][I LI ILIL]

World Trade Organization

The World Trade Organization (WTQ) exists to create the conditions in which
trade between nations flows as smoothly, (0) ... and freely as possible. To
achieve this, the WTO provides and regulates the legal (25) ... which
governs world trade. The legal documents of the WTO spell out the various
(26) . . of member countries. The result is assurance. Producers and
exporters know that foreign markets will remain open to them, which in turn
leads to a more (27) ..., peaceful and (28) .. economic world.
(29) . all decisions in the WTO are taken by consensus among all
member countries and are then ratified by member parliaments. Trade friction
is channelled into the WTO's dispute (30) ... process, where the focus is
on interpreting agreements and commitments and ensuring that countries’

trade policies operate in conformity with them.

25

26

27

28

29

PREDICT

FRAME

OBLIGE

PROSPER

ACCOUNT

VIRTUAL

SETTLE




Questions 31-36

R
U

ead the following news item from a legal journal.
se the words in the box to the right of the text to form one word that fits in the

same numbered gap in the text.
For each question 31-36, write the new word in CAPITAL LETTERS on your
answer sheel.

Ruling on Proceeds of Crime Act

The Court of Appeal has ruled that lawyers do not have to report their clients
under the money-laundering rules if they suspect them of tax (31) ... or
aven the most minor financial (32)

Uncertainty had arisen because Section 328 of the Proceeds of Crime Act
2002 makes it an (33) for a person to be involved in an arrangement
which he knows or suspects would (34) (by whatever means) the
acquisition, retention, use or control of criminal property by or on behalf of
ancther person.

Lawyers had been taking the view that to avoid (35) proceedings or

prosecution when in receipt of suspicious information from clients under

circumstances of legal privilege, they had to make a (36) ... to the
National Criminal Intelligence Service and obtain consent to continue.

31

32

EVADE

REGULAR

OFFEND

FACILE

DISCIPLINE

DISCLOSE




Part 4

Questions 37-42

Read the questions below and the extract on the opposite page from a journal
article about client selection.

Which section (A, B, C or D) does each question 37-42 refer to?

For each question 37-42, mark one letter (A, B, C or D) on your answer sheet.
You will need to use some of these letters more than once.

There is an example at the beginning (0).

Example: 0 Itis important for a firm to follow an existing procedure.

A B C D
0 | === =

37 A firm may act with undue haste if it has failed to anticipate adverse economic
conditions.

38 A financial outcome for a firm may be the reverse of that intended.

39 It can be prudent for a firm to move into a specialty that is less affected by
fluctuations in the economy.

40 A bad decision may result in a drain on a firm's resources.

41 It is undesirable for commercial pressures to determine the continuation or
otherwise of representation.

42 A firm may underestimate the requirements of an aspect of law in which it
lacks experience.



The Prudent Course
Ethical and Practical Considerations in Client Selection

Like many other segments of society. law firms keenly feel the effects of an economic
downturn. Corporations carefully examine their bottom line, and ask lawyers to deliver
more for less. In such circumstances a law firm has several options to increase is
profitability. Secking (0 enhance or establish o practice in an area of law that seeims
impervious to cconomic swings, or in an emerging area with a high demand for legal
services. 1s one logical response. In [act, it is a most judicious response if a firm is willing
to expend the resources — time and money — o become immersed in the area.

Law firms with a long-range plan are generally better positioned to weather an economic
downturn. A problem arises, however, when a firm. without a plan for survival. reacts
precipitously when its client base and/or income begin to decrease dramatically. For
example, a response of this nature may cause a firm that focuses on regulatory or
transactional work — confident of its artorneys™ analytical, research, and writing abilities
— 10 decide that it 1s competent to begin litigation practice. Such a firm is not likely to
appreciate the nuances of the practice area, the importance of being finnliar with how the
court systems work. and the in-depth knowledge required ol the procedural and
evidentiary rules.

A second reaction to a weakened economy that results in fewer new clients is to keep
existing clients when prudence and objectivity counsel withdrawal from a case. Another
option is to become less discriminating when accepting clients. But feeling the effects of
a weakened economy should not cause a firm (o panic and resort to accepting clients
indiscriminately. On the contrary, a firm needs to remain vigilant and adhere to its
established client selection process. Likewise. if ethical or practical concerns dictate that
a firm should no longer act for a chent. the firm should not allow the amount of revenue
it receives from the client (o cloud its judgment.

Failure to maintain rigorous standards for client selection can jeopardize an attorney’s
reputation, increase stress and decrease morale within the firm, and ultimately have a
negative impact on the firm, rather than provide the remuneration the firm envisioned in
entering into a relationship with an improperly screened client. If a firm has to assign
lawyers to represent it in charges of malpractice. or has to retain outside counsel for that
purpose. its bottom line is being adversely affected. Potentially. these lawyers will have
to spend several hours each day documenting every detail of every conversation with in-
house counscl, and a substantial amount of Lime apprising management of evolving issues
and discussing how 1o resolve them.
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Part 5
Questions 4348

Read the following extract from a letter of advice from a lawyer to a client.
Choose the best sentence from the opposite page to fill each of the gaps.
For each question 43—48, mark one letter (A—H) on your answer sheet.
Do not use any letter more than once.

There is one extra sentence which you do not need to use.

There is an example at the beginning (0).

You have requested advice regarding your legal position in a suit filed against you by
Jermain Equipment Co. (the “Claimant”) related to an equipment rental agreement. You
have been sued for damages based on an alleged breach of contract.

The statements expressed herein should not be construed in any way as conclusive or
indicative of our future opinions and views. (0)

A summary of the facts as you have provided them are as follows. You are a shareholder in
Richardson (the “Company™). Some time in November, the Company’s managing director
entered into an equipment rental agreement with the Claimant. (43) - You have been
sued personally based on the allegation that the company was improperly formed.

In such situations, the law is not completely clear as to the issues concerning the
Company’s legal status and your personal liability. I have reviewed the Articles of
Incorporation of the Company and. in my opinion, pursuant to the laws of this jurisdiction,
the Company might be considered as no company at all. This is because its purported
formation was deficient as the Articles did not comply with the relevant statutes and no
certificate of incorporation had been issued at the time of contract. (44)

The issue of your personal liability primarily hinges on whether the court accepts this
view. In the case that the Company is deemed a company in fact, you will, of course, be
insulated from liability, (45)

However, it might be efficacious to argue another modern development in the law. The
traditional view in this jurisdiction is that all of the “shareholders™ in a would-be
company may be held personally liable for debts incurred in the name of the company.
(46) In this context, the idea is that passive “shareholders™ should not incur liability
due to the failure of the managing “shareholders™ to act competently. On the other hand,
the traditional view seems to prevail perhaps due to the ease of its application. (47)
Judges tend to support the traditional approach as, in practice, they are likely to spend
less time in court. 1 would therefore anticipate an argument endorsing the modern
approach will not be warmly received by the court.

There is one final argument you could raise. It is based on the concept that a party cannot
argue that a would-be company was improperly formed when at all times it dealt with the
undertaking as if it were validly formed. (48) In my opinion this argument represents
the best possibility for you to avoid personal liability. However, its success depends on the
evidence presented, which means that a more detailed investigation of the facts is required.




A Specifically, it obviates the need for an in-depth factual analysis of the
shareholder’s participation.

B As a result of this action, the interpretation of the clause of the original
agreement relating to rental payments became a matter of dispute.

C However, there is an argument, increasingly supported by judges and prominent
legal scholars, that provided the inadequacy is later cured, as it was in this
case, the would-be company should be given the status of a company in fact at
the time of contract.

D In a case of this nature, it would operate as an injustice to permit such a
contention to be advanced.

E If not, your chances of avoiding liability are greatly diminished.

F The Company has failed to make contractual payments despite receiving and
using the equipment.

G However, there is a significant development in the law towards allowing claims
only against those who actively participated in the management of such a
company.

H That is to say, facts and circumstances may come to light which would require
us to significantly modify our advice.

ILEC practice test 247
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Part 6
Questions 49-54

Read the following extract from a reference book on contracts and the questions
on the opposite page.
For each question 49-54, mark one letter (A, B, C or D) on your answer sheet for
the answer you choose.

9.2 Types of Mistake

The word mistake is generally used in the law of
contracts 1o refer 1o an erroneous belief — “a belief
that is not in accord with the facts.” To avoid
confusion, it should not be used. as it sometimes
is in common speech, to refer to an improvident
act, such as the making of a contract, that results
from such an erroncous belief. Nor should it be
used, as it occasionally is by courts and writers, to
refer to a sitwation in which two parties attach
different meanings to their language.

An erroneous belief is not a mistake unless it
relates to the facts as they exist at the time the
contract is made. A poor prediction of events that
are expected to occur after the contract is made is
not a mistake. The law of mistake deals only with
the risk of error relating to the factual basis of
agreement — the state of affairs at the time of
agreement. It does not deal with the risk of error
as 1o future matters, Cases of poor prediction are
dealt with by the doctrines of impracticability and
frustration, which are thought to be more suited to
adjusting the relationship between the parties
under their agreement.

In some cases, however. the line between a
mistake as to an existing lact and a poor
prediction as o a future event is hard 10 draw,
especially when the parties have extrapolated
from existing facts 1o set their expectations as to
future use. Leasco v Taussig is an example. In
February 1971, Taussig, who had been an officer
at Leasco's subsidiary MKI, made a contract with
Leasco to buy MKI. In May, however, he sought
to avoid the contract on the ground that the parties
had erred in estimating MKI's pre-tax earnings for
the period ending with September 1971 as
$200,000. In fact the company lost $12,000. and
Taussig argued the parties had shared a mistake as
1o the existing fact ‘that they were dealing with a
company which would earn $200.000 in the fiscal
year ending September 30, 1971." The court,

however, held that this was merely a poor
prediction as to a future event. Therefore, each
party bore a risk that the earnings might not be as
estimated, and each was bound even though, “as it
turned out, one party got a better bargain than
anticipated.’

A similar issue was presented by Aluminum
Co. af America v. Essex Group. Under a 16-year
contract made in 1967, ALCOA was to convert
alumina supplied by Essex into molten aluminum.
The contract price provisions contained an
escalation formula, one portion of which was
based on the Wholesale Price Index — Industrial
Commodities (WPI). By 1979, it had become
apparent that the WPI was not keeping pace with
the sharp rise in the cost of energy to ALCOA, and
the company stood to lose some $60 million over
the contract term. ALCOA sought relief for
mutual mistake. The trial court found that the
parties had chosen the WPI to reflect changes in
ALCOA’s non-labor costs after a  careful
investigation showed that the WPI had, over a
period of years, tracked ALCOA’s non-labor cost
fluctuations without marked deviations. In this.,
the judge concluded, the parties had made an error
“of fact rather than one of simple prediction of
future events.” He distinguished the Taussig case
on the ground that there the ‘parties bottomed
their agreement on a naked prediction,” while in
ALCOA the capacity of the WPI “to work as the
parties expected it to work was a matter of fact,
existing at the time they made the contract.” The
judge felt that justice required him to find a
mistake of fact. ‘At stake in this suit is the future
of a commercially important device — the long-
term contract. If the law refused an appropriate
remedy when a prudenily drafied long-term
contract goes badly awry, prudent business people
would avoid using this sensible business device.’

line 45




49

50

51

52

53

54

What is the writer doing in the first paragraph?

explaining why a word is misused

identifying the appropriate legal usage of a term
giving examples of common legal errors

suggesting a wider interpretation of a particular term

oOmp>

In the second paragraph, what does the writer say about cases involving
poor prediction?

A They occur more often than cases involving a mistake of faci.
B They do not normaily result from a breakdown in relationships.
c They are not dealt with under the law of mistake.

D They can be more difficulf lo resolve than mislakes of fact.

Taussig argued that he was not held by his contract with Leasco because

A Leasco's anticipated takeover of MKI had failed.

B MKI's financial record was worse than he thought.

C MKI's projected income had been miscalculated.

D Leasco had underestimated the value of MKI's stock.

What does the word 'bargain’ in line 45 refer to?

A the expectation thal MKI's furnover would rise

B the terms of the coniracl working in Leasco's favour

Cc a high degree of competence on the part of Leasco's lawyers
D an attempt by Taussig to enforce the terms of the contract

A factor in ALCOA's decision to go to court was that

Essex was not keeping to the terms of the contract.

energy was rapidly becoming its biggest single cost.

the wholesale price of alumina was fluctuating considerably.
a contract price was linked to an inappropriate predictor.

oo®»

According to the judge, his decision in ALCOA v Essex Group was
influenced by the need to

maintain the viability of an important business tool.

reduce the impact energy costs have on a range of businesses.
safeguard prudent businesses from unforeseen events

allow financial recompense for an unethical contract.

coOow>»



)

250 )

Test of Writing

TIME 1 hour 15 minutes

Part 1

You must answer this question.

You are a lawyer representing Ms Sandra Meyer. Ms Meyer is the subject of a
disciplinary investigation by her employer, Scansoft. Robert Woodly, Director of
Human Resources at Scansoft, has written to you with a statement of Scansoft’s

position.

Read the letter from Mr Woodly, on which you have already made some
handwritten notes. Then, using all the information in your handwritten notes,
write a letter to Mr Woodly on behalf of your client Ms Meyer.

She says
everyone's

doing ik, — |

| have been informed that you are acting on behalf of Ms S.
Meyer.

Ms Meyer is the subject of a disciplinary investigation,
following the discovery of confidential documents in her
briefcase as she was leaving the premises on 1st June.

She claimed she was taking them home to work on them
overnight. This is contrary to company policy.

Why?
Discrimunation?

A meeting -
suggest time
and. place.

She was stopped by a security guard at the gate, and she was
asked to present her briefcase for inspection. When she did
so, the confidential documents were found.

The company takes a very serious view of such behaviour and,
if the investigation confirms the circumstances outlined above,
this will lead to termination of employment.

While the investigation is in progress, Ms Meyer will be

suspended withog_b

Yours sincerely,

“Robert Woodly

Director of Human Resources
Scansoft

- Staff not

| Unusual!
Normal
company
procedures?

Write a letter of between 120 and 180 words in an appropriate style.
Do not write any postal addresses.



Part 2
You must answer this question.

You are leaving on an extended course of study and are transferring your case
load to a colleague. A clienl, a major supermarket, is involved in a dispute
concerning the quality of fruit delivered by a long-time supplier.

Write a memorandum to your colleague to brief him on the case, and include the
following points:

some infarmation on the client

what the client has done to try to find a solution
the options available to the client

possible results of legal action.

Write your answer in 200—250 words in an appropriate style.



Test of Listening

TIME Approx. 40 minutes
Part 1
Questions 1-6

You will hear three different extracts.

For questions 1-6, choose the answer (A, B or C) which fits best according to
what you hear.

There are two questions for each extract. You will hear each extract twice.

You will hear a trainee lawyer who works for an international law firm talking about
his six-month placement in the firm's Milan office.

1 He feels that the Milan office was a good choice for the placement because

A he had already had contact with some of the people there.
B it provided a contrast to his usual working environment.

C it gave him the chance to work in new areas of the law.
2 He believes that as a result of his placement he is now

A more accurate in his work generally.
B more able to delegate work effectively.

C more aware of the value of some of his usual work.

Extract Two
You will hear a conversation between a lawyer and her client.
3 What problem does the client have?

A A neighbour is suing him for damages.
B He's unable to continue with certain aspects of his business.

Cc The local authority is accusing him of contravening its zoning laws.
4 How does the lawyer feel about the forthcoming hearing?

A unsure whether it will finally resolve the matter or not.
B concerned about the evidence the opposition will bring to if.

Cc worried that it will rely on the understanding of technical detail.



! Extract ThreeJ

You will hear two partners discussing the performance of two young lawyers at
their firm.

5 What impresses the male partner about the lawyer called Claudia?

A her ability to work independently

B her commilment to the cases she works on
C her willingness to work closely with her colleagues
6 The female partner feels that the lawyer called Pedro
A should spend more time analysing his clients’ needs.
B needs to refer more of his queries 1o her.

(o would benefit from further training.



Part 2
Questions 7-11

You hear part of a consultation between a lawyer and a new client, Anna Krupa
who is planning to set up her own business. For questions 7-11, choose the best
answer (A, B or C).

You will hear the recording twice.

7  The law firm has previously represented Anna’s husband in

A a dispute involving his inheritance.
B setting up his own commercial venture.

C an insurance claim regarding his company.
8 What does Anna tell the lawyer about her current situation?

A She is in full-time employment at present.
B She is completing a course of further study.

C She is putting resources into ideas of her own.
9 What made Anna decide to leave her last employer?

A She was unable to get on with her new boss.
B She felt she was not making sufficient progress in her career.

C She was dissatisfied with a change to her employee benefits package.
10  Anna thinks that the restrictive covenant in her previous employment agreement

A is no longer binding on her.
B imposes limits on where she can work.

Cc prevents her from disclosing company policy.
11 What is Anna’s next priority for her proposed business venture?

A ensuring that her new invention is protected by a patent
B establishing the most economic way of moving forward

C finding the right employees and appropriate office space



Part 3

Questions 12-20

You will hear an announcemeni al 8 seminar about a future conference on the
subject of taxation law in Soulh America. For questions 12-20, complete the
sentences.

You will hear the recording twice.

Conference on tax incentives in Latin America
17th—18th March

The conference will be useful for

and (12) as well as corporate lawyers.

Early registration allows young lawyers, university teachers
] and (13) to pay a lower fee.
IBA members registering after 18th February pay a conference fee of
: (14)
J Delegates get materials in advance plus a week's access
to the association’s (15)
Part of the conference is being organised as a
(16) for young lawyers.
On day one, sessions will focus on tax issues in sectors such as
financial services and the and {(17) industries.
On day two, the sectors focused on include ecotourism,
utilities and . (18)
Each session will include both a presentation and a
(19) on a particular issue.
Once fees are paid, the organisers will provide documentation

for delegates who need to obtain a (20)




Part 4
Questions 21-30

You will hear five short extracts in which various employees of a law firm called
Haddiscoe are talking about working for the company.

TASK ONE

For questions 21-25, choose from the list A-F the
thing that impressed each speaker about the firm

TASK TWO

For questions 26-30, choose from the list A—F
what each speaker regards as the most valuable

initially. experience they have gained whilst with the firm.
You will hear the recording twice. While you listen you must complete both tasks.

A the firm's A getting involved in
recruitment staff training
procedures B learning to choose

B the attitude of which projects to
immediate Speaker 1 (21) work on Speaker 1 (26)
colleagues C being involved with

C the firm's ambitious Speaker2 . (22) high-profile clients  Speaker2 = (27)
plans for the future D working with the

D the range of work Speaker3 _ (23) firm’s other Speaker 3 (28)
available to junior branches
staff Speaker4  (24) E being given Speaker 4 (29)

E the flexible working responsibility for
arrangements on Speaker5 . (25) whole projects Speaker5 . (30)

offer

F the image
projected by the
firm’s literature

F working with highly
knowledgeable
colleagues




Test of Speaking

Sample ; R
Bamar PART 1 (2 minutes)
Interlocutor Good morning (afternoon/evening). My name is and this is my colleague,

And your names are?

Can | have your mark sheets, please?

Thank you.

First of all, we'd like to know a little about you.

Ask candidates the following questions in turn.

= Where are you both from?

= (Candidate A), have you ever practised law or are you a law student?

= And what about you, (Candidate B)?

Ask candidares who have practised law one further question. as uppropriate.

= Could you briefly describe your practice and your area of expertise?
« Could you tell us what you find enjoyable about being a lawyer?

+ What kind of qualities do you think a good lawyer needs?

Ask candidates who have not practised law one further question. as appropriate.

Could you tell us what you are currently studying?
+ Could you lell us what made you decide to study law?

* In your opinion, is studying law more difficult than studying other subjects?

Ask each candidate one further question, as appropriate.

= In your opinion, what effect is technology having on the practice of law?

* What do you think law firms laok for in associates when considering
forming partnerships?

+ How do lawyers advertise their services in your country?

Thank you.

[

N
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Sample
Paper

Interlocutor

Candidate A

Interlocutor

Candidate A

Interlocutor

Candidates

Interlocutor

Candidate B

Interlocutor

Candidate B

Interlocutor

Candidates

Interlocutor

Now, in this part of the test I'm going to give each of you a choice of two different
topics. I'd like you to select one of the topics and give a short talk on it for about a
minute.

You will have a minute to choose and prepare your topic. After you have finished
your talk, your partner will ask you a question.

All right? (Candidate A), it's your turn first. Here are your topics and some ideas to
use if you wish.

Place Part 2 booklets, open ar Task 1A/B, in front of each candidate.™
~ Approximately one minute of preparation time.

All right? Now, {Candidaie A), which topic have you chosen, A or B?
Confirms topic.

(Caundidate B), please listen carefully to (Candidate A's) talk, and then ask him/her a
question about it. (Candidate A) would you like to start talking about [state chosen
topic | now please?

= One minute.

Thank you. Now, (Candidate B), can you ask (Candidate A), a question about his/her
talk?

= Up to one minute.

Thank you. Now, (Candidare B), it's your turn. You will have a minute to choose and
prepare your topic. After you have finished your talk, your partner will ask you a
question.

All right? Here are your topics and some ideas to use if you wish.

Place Part 2 booklets, open at Task 2A/B, in front of each candidate.*

Approximately one minute of preparation time.

All right? Now, (Candidate B), which topic have you chosen, A or B?

Confirms topic.

(Candidate A), please listen carefully to (Candidate B's) talk, and then ask him/her a
question about it. (Candidare B) would you like to start talking about [state chosen
topic] now please?

S0 One minte.

Thank you. Now,(Candidate A), can you ask (Candidate B), a question about his/her
talk?

& Up 1o one minute.

Thank you. Can | have the booklets, please? Retrieve booklets.

" Note: In a live examination, there will be a range of tasks for the examiner to choose from.




Task 1A

[
English Use in International Business Law
- the effect of the increased use of the English language in business transactions
|
« the level of English needed

« the importance of language in law

Task 1B

Intellectual Property Law
an example of what is copyrightable in your country
+ the rights that copyright provides

+ the differences between intellectual property protection from one country to another

Task 2A

Contract Law
= the most important points of a contract
- what effect an oral confract has

= what happens if a contract is broken

Task 2B

The Legal Professlon
= the legal training system in your country
- the types of work opportunities for lawyers

« the functions of professional bodies governing lawyers




Sample
Paper

Investing In Ano

PART 3

PART 4

Interlocutor Now, in this part of the test you are going to discuss something together, but
please speak so that we can hear you.
Place Part 3 booklet, open at Task 24, in front of the candidates.™

Your company is thinking of investing in another country. The Managing
Director has asked the legal department for some recommendations.

There are some discussion points to help you.
You will have about three minutes to discuss this. Is that clear?

Please start your discussion now.
Candidates o Approximately three minuies,
Interlocutor Thank you. Can | have the booklet, please?

Retrieve hooklet,

Interlocutor Select any of the following questions as appropriate:

What other important issues should people consider when they are thinking of
investing in another country?

Do investors from other countries have to worry about restrictions when buying
real estate in your country?

How important is Government and currency stability when considering investing
in another country?

What can investors do to protect their investments in another country?

Thank you. That is the end of the test.

* Note: In a live examination there will be a range of tasks for the examiner to choose from.




Task 24

Investing In Another Country

Your company is thinking of investing in another country. The Managing Director has asked
the legal department for some recommendations.

Discussion points
+ what ‘investing in another country’ means
+ ihe types of regulations your company might be subjected lo in another couniry

» the possible results of not complying with local regulations

S — _
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Unit 1
Listening 1

Lawyer: Well, maybe | should start by explaining how things
work. You say that a writ has been served on you, Informing
you that an action has been filed against you for breach of
contract. |s that right?

Client: Yes, | got that yesterday.

Lawyer: OK. That means that a complaint against you has
already been filed with the court. Our next step will be to
draft an answer to this complaint.

Client: How does that work?

Lawyer: In order to be able fo draft an answer, I'll need
information from you — facts, documents and the like — so
that | can begin preparing your defence. Of course, we'll
then also have to start building up evidence to support your
defence. For example, we may wish to get affidavits — sworn
statements - from potential witnesses supporting the
statements you've made in your defence.

Client: Right. What happens next?

Lawyer: Well, it depends on how we wish to proceed. We
should try to have the case dismissed as soon as we can.
This'll require filing motions. We'll also have to draft briefs
clarifying our legal position, which we’'ll then submit to the
court.

Client: | see. Do you think there'll be a trial?

Lawyer: That's hard to say exactly.

Client: Um, if there is a trial, when will it take place?

Lawyer: When the time comes, the court’ll issue a notice to
inform us of the date and time of the hearing.

Listening 2

Anna: So, what are you two planning to do later, when you've
completed yvour degree?

Daniel: Well, right now, I'm planning to become a barrister,
because |'d really like to plead cases in court.

Anna: You've been watching too many of those American films,
when the handsome young attorney wins the case against
the big, bad corporation!

Daniel: Very funny. | just like the idea of arguing a case. | think
it'd be exciting, What about you?

Anna: Actually, I'd like to work for a big corporation and advise
them on their legal affairs, as in‘house counsel. |'ve heard
the work can be very challenging. What are your plans,
Jacob?

Jacob: |I'm thinking about becoming a solicitor. I'm not that
interested in pleading cases in court. I'd rather do research
and give legal advice — | think that'd suit me better.

Listening 3

Mr Nichols: So, at this point, I'd like to ask you if there's
anything you'd like to ask me? About the firm, for example.

Linus: Of course. | do have some questions. | guess |'d like to
know what it's like to work here. Um, | wonder if you could
you describe the firm's culture for me?

Mr Nichols: Well, as you certainly know, we're a relatively small
commercial firm. We're what's known as a law boutique,
since we specialise in two areas of the law: Real Property
and Debtor-Creditor. Since we're specialists, we try to
maintain high standards in our work. As for the firm's
culture, I'd have to say we're pretty traditional. People dress
quite formally, in suits, and we don't call partners by their
first names. It's a good place to work, definitely friendly, but
people are serious and work very hard.

Linus: That sounds good to me. Perhaps you could tell me
something about the structure of the firm.

Mr Nichols: Well, the firm is headed by the two senior partners,
Mr Robertson and Mr Michaels. They founded the
partnership 30 years ago. They're siill quite active,
especially with the older clients, but the day-to-day affairs
and the finances of the firm are managed by the full
partners, that's Ms Graham and myself. We alsoc oversee the
two departments. But a salaried partner is in charge of each
of them.

Linus: | see. And how are the departments structured?

Mr Nichols: Well, in the Real Property Department, there are
three associates who report to the partner, and they're
assisted by two paralegals. In the Debtor-Creditor
department, there are two associates and two paralegals.
There's also one secretary for each department who
basically assists the partner who heads the department, but
who does on occasion do work for the associates as well,
since they're responsible for all the clerical work that needs
to be done. Of course, there are always summer associates
or clerks working at the firm, on average four of them, not
just during the summer, but also during the term breaks.
Right. | guess that's all there is to say about the structure.
How does that sound to you?

Linus: Very interesting. Actually, the size sounds |deal — not
guite as small as the firm | worked for in Cambridge, where
| did my summer clerkships, but not too big, either. And
nowhere nearly as large as the European Commission
where | worked last!

Listening 4

1 I'm a newly gualified lawyer and |'ve just landed a job as an
associate at a mid-size law firm, The firm offers a wide
range of commercial law services. Our lawyers provide
advice on many different legal areas, including banking law,
corporate law and corporate tax, employment law,
commercial litigation, property law, to name a few. In the
next months, I'll be rotating through some of the
departments to get an idea about the different practice
areas. At present, I'm working in commercial litigation and
am enjoying it. My duties include a good deal of client
limison, lots of research and some writing of briefs and
letters. Um, while I'm at this firm, [ intend to specialise in
an area of the law that involves a lot of trial work, because |
think I'd really like to be a litigator.



2 I'm a sole practitioner in the area of employment and
labour law in a small city. Some of the legal issues |
commaonly deal with are wrongful termination. sexual
harassment, and discrimination on the basis of gender, age.
religion, disability, national origin or race. | also handle wage
and overtime disputes. employment contracts. public-sectar
employee issues. and disability and workers’ compensation
issues. | counsel clients about their rights and options. |
also provide advocacy for them, Including representation in
mediations, arbitrations and litigation. My clients are
primarity incividuals. They usually need advice in handling
personnel matters and resolving disputes. Two paralegals
assist me in my work at my office,

3 As an attorney, | prolect the innovations and inventions of
my clients. | represent both plaintiffs and defendants in
trade-mark, trade-secret and copyright infringement suits in
both state and federal courts. | have a good deal of
experience m domain-name disputes, | carry outl
international trade-mark and service-mark registrations and
do availability searches and clearances of marks. trade
names and logos. My work also involves providing
counselling 1o photographers, archliects, graphic designers
and creators of fine art. 1 try to give them an understanding
of the laws and procedures that affect them and their
businesses. | also serve as a trial consultant and expert
witness in IP law. For bigger cases requinng additional
slaffing and resources, | have a good working relationship
with a large IP firm and can arrange representation under
this firm if a client requests it. This requires a separale
relainer agreement.

4 |'m a senior partner in a large law firm. My main areas of
experlise are compelition law and international trade law. |
advise domestic and International cliemts on all aspects of
competition and intemational trade laws. including domestic
and multijurisdictional rnerger transactions, criminal cartel
cases, and trade and pricing practices. | represent clients
before the Competition Tribunal In merger transactions. |
advise clients on a regular basis with respect to rastrictive
trade practices under the Competition Act. Some of the
industries my clients come from include lransportation,
steel, pulp and paper, lelecommunications, media and
entertainment, financial services. electronic products and
services, food services, and consumer products. On a
regular basis | write papers and hold presentations for
business and professional audiences on various 10pics
dealing with competition and international trade law.

S I'm a shareholder In my firm and am head of my firm's
Litigation Division. | represent landlords, tenants,
developers and contractors and have tried many cases
(mastly to successful conclusion) In court or arbitration. |
assist clients with all lypes of real-estatevelated litigation,
including lease and contract disputes. mortgage
foreclosures, property-tax disputes and land-use disputes.
My practice also involves all types of real-esiate
transactions. In addition to lecturing and writing about real
estale issues for professional groups, including lawyers,
accountants, lenders and real-estate professionals, | teach
coursgs on realestate Jaw for law students at the local
university, I'm an active member of several professional
arganisations, including the state and national bar
associations, to name but two.

Listening 5

Hi, for those of you who don’t know me yet. my name’s Richard
Bailey. I'm here to lell you about my experience doing summer
and winter clerkships. In law school, the professors will always
tell vou that it's important to do some sorl of work experience

because it'll improve your future job opportunities. Have you
heard that yet? Well, it's definitely true. I'm now in my last year
here, and | started doing summer and winter clerkships in my
first year. It's been a tremendous leaming experience.

Most of my clerkships have lasted for a period of four weeks.
I've tried 1o vary the firms | work for. from a small two-man firm
right through to a huge global finm. Each firm was different, At
smaller firms, | was expected to be more independenl and was
responsible for more things. | liked that a lol. Since | was
usually the only clark therg at the time, ['d have to do whatever
work needed to be done.

Working at the bigger firms was quite differenL. | was usually
one among many clerks, The work | performed there tended (o
concern bigger cases thal were quite important and so they
had mare "prestige’. That was really interesting. At the larger
firms, | usually had a chance to move between groups in
different practice areas, helping out where needed. This
allowed me to gain some insight into whal was involved in the
legal work carried out in these teams and in the differemt
practice areas.

At the smaller firms, | wrote case briefs for the partners and
associates, and all kinds of correspondence with clients from
the first day on, which [ liked doing. At the bigger firms. | was
asked to do research and to help to maintain court books.
Thatl was a useful learning experience, 100.

In my opinion, the main advantage of a clerkship at a large firm
is that you meet a lot of new people. There's a big netwark of
people — so many different lawyers and clienls. There's aiso a
grealer emphasis on leaming and developing the various skills
3 lawyer neads In courses and seminars.

| musl say that both the larger and the smaller firms tried to
glve me a sense of being a part of the company, as If | really
helonged to their team. At the larger fiyrms, | was evenq invited
to some of their social events, and that was really fun.
However, the smaller firms definitely made you feel more
camfortable; everything was more friendly and relaxed. But in
both types of firms | never feit that | was wasting nmy time.

My advice to you all is that it's really important to try to do
clerkships, starting In your first year of law school. | also think
it's valuable 10 get o know a variety of firms, with different
praclice areas and different sizes. I'm sure it will heip you decide
whal kind of law you want to practise later, and what kind of law
firm you'd feel most comfortable in.

Unit 2
Listening 1

Ms Norris: So, based on all the background infarmation you
provided me with, my stronges! recommendsation is for you
to incorporate for the reasons we discussed.

Mr O’Hara: All righl. Of course, | trust your judgment. But I'm
completely new 10 this. How does it work exactly? | mean, |
assume that the paperwork has 1o be drafted by you and
filed with the State ...

Ms Norris: Well, um. let me begin by telling you about how the
process works (n our state, in Delaware. You know, quite a
few large corporations choose 0 Incorporate here due o
our highly developed corporate legal system.

Mr O’Hara: Right. So what do we have 1o do first?

Ms Norris: The first thing you have to do is select a name -
but the incorporator has to check whether that name is
available in the State.

Mr O'Hara: The incorporator?



264

Ms Norris: That's the person who prepares, files and signs the
articles of Incorporation and everything necessary for
incorporation. Of course, that's something | could do for you.

Mr O'Hara: Got it. Go on.

Ms Norris: Well, | mentioned the articles of incorporation:
that’s the first main document that needs to be filed. It
includes information like the name of the corporation, the
address of the corporation and of the corporation’s
registered office, and the name of the registered agent at
that office — um, that's the person to be served if the
corporation is sued.

Mr O'Hara: OK, right. Er, what else do the articles of
incorporation include?

Ms Norris: They must state the purpose of the corporation and
length of time that the corporation is to exist. The duration
can be either perpetual or renewable. Another thing you'd
have to provide is information about the capital structure:
how much common stock, how much preferred stock, and
what are the rights and responsibilities of each. This would
be stated in the stock ledger. The stock ledger and the
stock certificates are kept with the company records. Any
guestions?

Mr O'Hara: Ly, could you explain what a stock ledger 157

Ms Norris: Sure, that's just a record of each shareholder's
ownership in a corporation.

Mr O'Hara: | understand. So, is that all? Are there any other
documents we have to file?

Ms Norris: Of course, the other document necessary for the
company to function as a corporation is the bylaws ...

Mr O’Hara: Those are the rules of the corporation?

Ms Norris: Exactly: the bylaws are the rules and regulations
adopted by a corporation for its internal governance. There's
one more thing: you're also required to file the
organisational board resolutions.

Mr O'Hara: What are those?

Ms Norris: Well, they're drawn up after the articles of
incorporation have been filed and the bylaws created. That's
the time when the first organisational meeting of your
corporation will take place. At this meeting, the bylaws are
then approved and adopted, officers are elected, and
directors are appointed, among other things. All of these
decisions are made during this meeting and then set down in
the organisational board resolutions, and these resolutions
are then filed. Then the incorporation process is complete.

Listening 2

Mr Larsen: Albert Larsen. Good morming.

Mr Wiseberg: Good morning, Mr Larsen, this is Ernest
Wiseberg speaking — we met last night at the reception at
the museum.

Mr Larsen: Yes, of course, Mr Wiseberg. Good to hear from
you,

Mr Wiseberg: You said | could give you a call. Am | disturbing
you?

Mr Larsen: No, not at all, not at all. You're interested in
forming a swimwear company, | recall. A private company
limited by shares?

Mr Wiseberg: That's right. | have some experience with
company formation, but so far only in the United States. |
founded a C corporation with some business associates in
Florida some years ago. You're familiar with C corporations?

Mr Larsen: Yes, yes, of course, C corporations are similar to
private limited companies in the UK in many ways,
particularly in respect of liability, naturally. Shareholders are
not personally liable for the debts of the corporation in both
a C corporation and a private limited company.

Mr Wiseberg: That's right.

Mr Larsen: But if I'm not mistaken, a C corparation may
become a public corporation, with [ts shares being bought
and sold either through a stock market or ‘over the counter’.

Mr Wiseberg: Mm-hm.

Mr Larsen: In this respect, a private limited company differs.
Its shares are not available to the general public.

Mr Wiseberg: | see.

Mr Larsen: The two types of company are like each other in
that both can be founded by persons of any nationality, who
need not be a resident of the country. Perhaps this is
relevant for you, Mr Wiseberg.

Mr Wiseberg: Yes, it is.

Mr Larsen: And there is one big difference between a
C corporation in the US and our private limited company:
that's the limit on the number of shares, As | recall, there's
no limit on the number of shareholders of a C corporation.

Mr Wiseberg: That's right.

Mr Larsen: But that's not the case with a private limited
company. The Companies Act stipulates that not more than
50 members can hold shares within the company.

Mr Wiseberg: | see. | didn’t know that. But that's not a
problem for me.

Mr Larsen: On the other hand, a limited company Is
comparatively easy to form. You have several options open
to you, depending on how soon you want the company
formed.

Mr Wiseberg: Well, I'd like to begin operations as soon as
possible. Of course, [ know ['ll have to wait until the
paperwork is completed. How long would that take? A
couple of days?

Mr Larsen: Well. once you supply all the necessary documents
to Companies House, it generally takes a couple of weeks
for them to process the documents.

Mr Wiseberg: A couple of weeks! That's much too long. What
other options do | have?

Mr Larsen: You could form the company through a company
formation agent. The agent would fill in the required forms
for you and then submit them to Companies House. It
would take around five to eight days before the company
may begin to trade.

Mr Wiseberg: That sounds better. Maybe you could tell me
where | can find one of these agents. Perhaps you have ...

Unit 3
Listening 1

Mr Young: ... so if there are any questions, I'd be happy to
answer them now.

Mrs Whiteman: Mr Young, I've got a question, if you don't
mind. In your talk, you mentioned a rights issue, Could you
explain to me in detail what a rights issue is?

Mr Young: Well, a rights issue is an issue of new shares for
cash to existing shareholders. The shares are issued
proportionally, that is, in proportion to the number of shares
the shareholders already hold. It's a good way of raising
new cash from shareholders. For publicly quoted
companies, it's a source of new equity funding.

Mrs Whiteman: | see. But why issue shares to existing
shareholders?

Mr Young: From a legal standpoint, a rights issue must be
made before making a new issue to the public, and the
existing shareholders have what is referred to as the ‘right
of first refusal” on the newly Issued shares. This right is
also known as a ‘pre-emption right’. Why is this important
for the shareholder? Well, when a shareholder takes up
these pre-emption nights, he can maintain his existing



percentage holding in the company. However, shareholders
sometimes waive these rights and sell them to others.
Another thing a shareholder can do is to vote to cancel
their pre-emption rights.

Mrs Whiteman: What about the price of these shares?

Mr Young: The price at which the new shares are issued is
generally much lower than the market price for the shares.
You often see discounts of up to 20 or 30 per cent.

Mrs Whiteman: Mm, that doesn’t really make sense to me.
Why would a business offer new shares at a price that’s
significantly lower than the current market price of the
shares?

Mr Young: There are quite good reasons for doing this,
actually. The main reason is to make the offer attractive to
shareholders. Also, the aim is to encourage the
shareholders either to take up their rights or sell them. The
idea behind this is to ensure that the share issue is fully
subscribed. That means, of course, that the new shares
have all been sold. The price discount has another function,
too: it serves as a kind of safeguard if the market price of
the company's shares falls before the issue is completed. It
makes sense if you think about It: If the market share price
fell below the rights issue price, then it'd be very unlikely
that the issue would be successful. Naturally, in such a
case, shareholders could buy the shares more cheaply on
the stock market than by taking up their rights to buy
through the new issue.

Mrs Whiteman: So, let me see if | understand you correctly.
You said that existing shareholders don't have to take up
their nghts to buy new shares. is that right?

Mr Young: That's right. Shareholders who don't want to take up
their rights are entitled to seil them on the stock market or
by way of the company making the rights issue, either to
other existing shareholders or new shareholders. In that
case, the buyer has the nght to take up the shares on the
same basis as the seller.

Mrs Whiteman: | see. Are there any other matlers connected
to rights issues that | should know about?

Mr Young: Just one more thing, perhaps — shareholder
reactions. Shareholders may be unhappy about firms
continually making rights issues and may have a negative
reaction. They may not like being forced to do something —
and rights issues force them either to take up their rights or
sell them. As a result, they may sell their shares. And
selling their shares can drive down the market price.

Mrs Whiteman: Mm, that makes sense now. Thanks.

Mr Young: My pleasure. Any more questions?

Listening 2

Mr Mansfield: Have you got any other questions, Mr Thorpe? Is
there anything else about capitalisation you'd like me to
explain? Anything in the provisions, perhaps?

Mr Thorpe: Yes. Look at this: here it says ‘consideration for
shares’. What does that mean, ‘consideration’? ‘To consider’
means to think about something, as far as I'm concemed.

Mr Mansfield: In this case, ‘consideration’ simply means
‘payment’. It can also mean something that you promise to
give or do when you make a contract, for example.

Mr Thorpe: You lawyers have a language all of your own!

Mr Mansfield: Yes, it can be confusing. Any other questions?

Mr Thorpe: Well, yes, there is. Um, there's something |'ve
always wanted to know — could you explain why these
provisions are so incredibly difficult to understand? | mean,
the subject matter itself isn't too difficult. It's fairly logical,
after all. But the way it's written ... That's another story.

Mr Mansfield: Well, that's what's known as 'legalese’, the
special style of language used in legal documents. It can be
pretty hard to penetrate, I'm afraid.

Mr Thorpe: But I'm reasonably well educated and I'm an
experienced businessman. You'd think I'd be able to
understand something written for the purpose of conducting
business without difficulty, wouldn't you? In my opinion,
there’s something wrong when texts are too difficult for the
majority of people who have to deal with them to
understand.

Mr Mansfield: Then you'd agree with the Plain Language
Movement.

Mr Thorpe: What's that?

Mr Mansfield: That's a school of thought that believes that legal
documents — actually, documents of all kinds — should be
written so that you can understand them easily the first time
you read them, The way they see it, when it comes to legal
texts, people are entitled to understand the documents that
bind them or state their rights.

Mr Thorpe: As far as I'm concerned, that's very sensible.

Mr Mansfield: It is, | agree. And | think the idea is becoming
increasingly popular. Many organisations and jurisdictions
already recommend plain-language principles. And many
legal writing courses at universities stress Lhe merits of
plain language.

Mr Thorpe: But there's still a long way to go ...

Mr Mansfield: There are always those who resist change. And
the language of law is, by its very nature, inherently
conservative. In the law. texts have authority, language has
authority, and there’s often a long tradition behind them. So
you can understand a certain tendency to want to preserve
old habits of speaking and writing.

Mr Thorpe: Yes. that may be true. To my mind. the fact that the
language of the law is so difficult for nonlawyers makes us
all need the services of lawyers more — as interpreters!

Unit 4
Listening 1
Part |

Good evening, everyone. It's good to see that so many of you
were able to attend my presentation this evening. Some of you
may know me already, but allow me to introduce myself. My
name's Adrian Crawford. I'm with the Mergers and Acquisitions
department of our firm. Right. As you know, I'll be speaking
about acquisitions this evening, specifically about a range of
Issues connected with acquisitions which are particularly
relevant for business owners like yourselves. I'm going to tell
you about the process you're about to begin and what awaits
you. Please feel free to interrupt me at any time, should you
have any questions.

Right, at this point, I'd like to give you a short overview of my
presentation. I'm going to start with a few comments on how
to decide if your business is ready to undertake an acquisition.
Then I'll deal with the issue of making the right choice, that is,
choosing a target. After that. 'l discuss the process of
assessing the target business, which involves gathering
financial information, like looking at trends in sales and profit
margins, for example. | think we'll have time for a short break
at that point. After the break, I'll move on to the legal aspects.
At the end. I'll conclude with a look at how the deal itself is
carried out and will provide you with an example of a case |
handled, a rather interesting acquisition. There'll be time for
discussion at the end ...
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There'll be time for discussion at the end. OK, then. In this
section of my presentation, I'll be addressing the main legal
issues which arise at different stages of the acquisition
process, which require separate and sequential treatment.
That's to say, they have to be done in the proper order. First, I'll
tell you about the due diligence stage. and then we'll look at
the deal stage. Allow me to point out here that these are all
matters that are best handled by a lawyer, which means of
course that our firm can certainly handle these matters for
you.

Right. Due diligence. What is due diligence? Generally, this
term's used to refer to the careful professional scrutiny of the
assets and liabilities of a company. usually in preparation for
an acquisition. It's the process of uncovering all the liabilities
associated with a firm. It's also the process of checking if the
claims made by the seller of the target business are corect.
You should know that directors of companies are answerable
to their shareholders for ensuring that this process is properly
camed oul.

For legal purposes, there are several things that must be done in
the course of due diligence. First. you have to obtain proof that
the target business owns key assets such as property,
equipment, intellectual property, copyright and patents. Another
thing that you should do is to get the details of past. current or
pending legal cases. Look at the contractual obligations that the
business has with its employees (including pension obligations),
as well as contractual obligations with customers and suppliers.
Here, one has to think about any likely or future obligations. it's
also important to consider the impact that a change in the
ownership of the business may have on existing contracts. As |
said, due diligence is routinely conducted by a lawyer.

Now let me move on to the deal stage. When you are
considering general terms of a potential deal, you'll probably
look for certain confirmations and commitments from the seller
of the target business. These'll provide a level of comfort
about the deal. They're also indications of the seller’'s own
confidence in their business.

A written statement from the seller of buyer that provides
assurance of a key fact relevant to the deal is known as a
warranty. You may require warranties with respect to the
business's assets, the order book, debtors and creditors,
employees, legal claims and the business's audited accounts.
A commitment from the seller to reimburse you in full in
certain situations is known as an indemnity. You might seek
indemnities for unreparted tax liabilities. Here again, our firm
can assist you In reviewing the content and adequacy of
warranties and indemnities.

Listening 2

Jack: Rob, do you think you could spare a minute and help me
out with something?

Rob: Sure, what is it?

Jack: Well, I'm working on the Longfeliow case — you know. the
company that's planning to increase its share capital.

Rob: Right. What do you want to know?

Jack: | have to admit that this is the first time I've done this
kind of thing. There certainly are a lot of steps that have to
be followed, and | don't want to forget anything.

Rob: | understand. But it's really pretty straightforward. you'll
see. Let me show you what we usually use when we iake
care of any kind of changes in company structure. We've
got these checklists, you see, that tell you what has to be
done and in what order. It also tells you what regulations fo
refer to in different cases, and what documents need to be
filed. for example. Have a look.

Jack: Looks good - | think this would help.

Rob: I'm sure it will. Let me talk you through it ...

Jack: Great.

Rob: Well, the first thing you have to do is check the
memorandum of association. to find out how much the
company’s share capital is.

Jack: OK.

Rob: Then you have to find out whether they've issued all their
share capital already or not. The next step would be to
determine the amount of increase of share capital.

Jack: Ah, | know that already.

Rob: Good. Tell your client that they have to call a board
meeting, but at reasonable notice. And a quorum of
directors has to be present.

Jack: A quorum?

Rob: That's the minimum number of members required so that
business can be carried out.

Jack: Ah-hah.

Rob: At this meeting, the directors have to pass a resolution
that they'll hold an EGM where they will vote on the
increase of share capital.

Jack: An EGM is the extraordinary general meeting, right?

Rob: Right. But before the EGM can take place, the
shareholders have to be informed by notice about the EGM.
This notice must state the following things - you see them
listed here on the checklist: date. time, place, proxy,
ordinary resolution, consent to short notice.

Jack: What does ‘consent to short notice’ mean?

Rob: That just means that they agree to the meeting being
held soon, without everyone knowing about it a long time in
advance.

Jack: | see. And now what?

Rob: Well, the chairperson is required to preside at the EGM,
and it's necessary that a quorum is present. Then the
resolution has to be passed by a simple majority. That's all.

Jack: What about the paperwork that has to be done?

Rob: Right. Well, minutes of the two meetings - the board
meeting and the EGM — have to be drawn up. Finally, within
15 days, the following documents have to be filed at
Companies House: the ordinary resolution. the notice of
increase of nominal capital and the amended
memaorandum. And you're finished.

Jack: Thanks, Rob. I'll just take a copy of that checklist.
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Good morning. I'm very happy to have been invited here today
to hold this talk on effective contract negotiations. Before we
get started, I'd like to tell you something about the topics |
intend to cover, My talk will be divided into two parts: the first,
more informative part will be held as a kind of lecture, and the
second, practical part will involve role-plays, to give you a
chance to try out some of the techniques you'll be hearing
about. In the informative part. I'll cover preparing for a
negotiation, tips for using agreement templates and term
sheets. as well as some general negotiating techniques. Thisll
be followed by ways to overcome objections from the other
side and how to recognise a good deal. Then we’'ll break for
coffee. The second half of our session will then be dedicated
to role-plays.
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... sesslon will then be dedicated to role-plays. Now I'd like to
move on o the topic of using agreement tlemplates and term
sheets. It's common to start out with an existing contract
template, which gives you a kind of blueprint of the things that
are usually included in such an agreement, It's important to
realise thal negotiating with a contract template means that
it's necessary to review the terms and conditions it contains
carefully. Please note that you have to consider what is not in
the agreement but should be. that is. what's missing and
should be added. This is really just as important as carefully
reviewing the language in the agreement. Here, | want to stress
that it'd be wise o consull with a senior lawyer, preferably
someone who has expenence negotiating agreements of the
kind 1hat you are negatiating.

When using a term sheet as the basis of negotiations. it's
imperative o keep good notes of all discussions or emails
regarding the items on the sheel. Term sheels are usually
used by lawyers to transfer the terms that have been agreed
into an official agreement, so iU's crucial that the information
on these sheels is precisely what's been agreed on by all
partigs. Sometimes a lawyer will incorporate items from a term
sheet onto an agreement template. in such a case, he should
be careful not to include language originally in the template
that isn't appropriate.

OW, now I'd like to turn to some general negotiating
techniques. 1t's good practice to separale the Issues al stake
into different categories in your mind: things you can't possibly
accept, major points, minor points and things you can easily
live without. Then you can make trades with the other side.
one item for another. This is also known as "horse-trading’. It
can go like this: 'I'll change this provision to what you want if
you agree 10 add a provision that | want'. When it comes to
discussing numbers, if possible let the other side suggest the
first number. In the case of a sales conlract. for example. the
first number the other side states is usually the least he
expecls 10 pay, whereas the seller’s first number Is the highest
amount he thinks he might be able 1o get. My advice is to
know the number you really want to end up with and try io
suggest a slarting number that'll force the other side to
respond with a number that, when combined with your starting
number, will average out to a number you'd be happy to accept.
So whal you do Is propose meeting the other party in the
yuddie by averaging the two numbers oul.

My next point bas to do with overcoming some of the
otjections you'll commonly hear in a negotiation. Sometimes
the other party'll object to removing a clause thatl you don’t
want by saying something like: "Don’t worry, we won't hold you
1o that item, so we'll just leave it In'. In such a case, you
should insist that the item's taken out. The best argument in
this situation Is to say that if they're not going to hold you 1o 1L
then why not just take it outl of the agreement. It's important 1o
be aware that the people involved in making the agreement
could all one day lose their jobs or 1ake employment with
another company, and so their promise nol to hold you to
something is worthless, because they might not be around any
more. Almost all agreements contain a merger clause which
states that anything that was said or wntlen before the
agreement was signed does not matter unless it's expiicitly
written in the agreement.

All right, there are some other objections thal can be raised in
the course of a negotiation. These include ...

Listening 2

Mr Johansson: If | may, I'd like to address another one of the
clauses In the franchise agreement: the noncompetition
clause here al the bottom of page three.

Ms Orvatz: Yes, the non-compete. Well, I'll just say upfront that
that's standard, that's in all our agreements.

Mr Johansson: Right. That may be so. but I'm afraid we can’t
go along with it in Its present form.

Ms Orvatz: What do you object 107 All our franchisees accept
thal. It's standard practice, like | said.

Mr Johansson: Well, the clause in question states, and | quote:
‘In the event the franchise is terminated through the default
or a breach of this agreement by one of the parties the
franchisee and the principals hereinafter named shall not,
for a period of three years have any direct or indirect
Imerest in any sandwich restaurant business located or
operating within five miles of the franchised business If the
franchised business Is located in a metropolitan area.’
What this means is that in the event that the agreement
between my client and your carporation should al one time
no longer be in effect, my client wouldn’t be abile to operate
a sandwich restaurant for three full years in his own
neighbourhood. I'm afraid that's out of the question,

Ms Orvatz: Well, you must understand that my client has 1o
protect itself — | mean, a former franchisee could just come
along and sel up a nearly identical sandwich restaurant
right near one of our restaurants, and with all the know-how
he gol from us ...

Mr Johansson: Yes, | fully understand the reasoning behind
that provision, no need to explain. But my client also has
skills and abilities of his own, proven skills relevant to the
sandwich-making business. That's why your client is
interested in concluding a franchise agreement with him in
the first place. Let'’s face ii: your client owns a young and
upcoming franchise enterprise thal may be promising, but it
certainly isn't well known or well established yel - you need
the skills and know-how of expenenced franchisees as
much as they need you. So I'll say it again: we simply could
not accept any clause that would forbid my chent from
making a living through these skills independently for three
whole years, if that should one day become necessary,

Ms Orvatz: What do you suggest? We're not In a position to
remove the non-compete clause from the contract, let me
be perlectly clear about that.

Mr Johansson: Of course, Gur proposal is to reduce the scope
of the clause. If you could consider reducing the time period
the non-compele covers, we'd be willing to be more flexible
about the arbitration clavse, for example.

Ms Orvatz: Well, all right. In that case, | think we could talk
aboul a reduction.

Mr Johansson: Well, that's certainly @ step in the right direction.
How aboul this; we sugges! reducing the time frame to one
year.

Ms Orvatz: Mm, that would be difficult for us. We could only
reduce the number of years 10 two. and that's already very
generous on our part.

Mr Johansson: Let’s agree on a year and a half, shall we? After
all, you and | both know that your client really wants to
enter into this agreement with my client, as he's perfectly
suited 1o run a franchise in that part of town, which, let's be
honest, isn't exactly the safest neighbourhood. He knows
the area, he has the necessary skills and experience ...

Ms Orvatz: OK, OK. | think we could live with that. A year and a
half it is.

Mr Johansson; Very well.

Ms Orvatz: Now, what about the arbitration clause? You said
you'd be willing to be a bit more flexible ...
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I'd like to tell you something about the remedy of specific
performance in Denmark. As you know, specific performance is
a remedy requiring a person who's breached a contract to
perform specifically what he or she had agreed to do. Danish
contract law provides that where one party breaches the
contract, the non-breaching party basijcally has two options: to
claim either specific performance or damages. However, while
the court may order the breaching party to perform under the
contract. it only has limited power to enforce this. As a result,
the Danish Procedural Code only requires specific performance
in a limited number of cases - five types of cases, to be exact.

The whole system works like this: the court must first
determine whether an order for specific performance should be
granted. Of course, the breaching party can do two things:
either comply or not comply with the order. In other words, the
defaulting party either takes the action necessary to perform
the contract or he doesn't. If he doesn't, the other party can
decide to go to the judicial enforcement agent. This judicial
enforcement agent is called the foged in Denmark. A foged is
similar to the bailiff in commaon law. He basically fulfils the
functions of a bailiff. The Danish Code of Procedure 17
regulates what the foged has to do. This code stipulates that
the foged can convert the plaintiff's claim into money
damages, Sa, in reality, most claims far which specific
performance is granted are converted into money damages.
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... granted are converted into money damages. However, there
are five types of cases in which the plaintiff's claim is not
converted into money damages and the defendant must
actually perform his obligations under the contract in
accordance with the specific performance ordered by the court,
Let me briefly tell you what these five cases are.

First of all, there's the case where objects — such as goods
which have already been produced — simply need to be handed
over to the plaintiff. This also includes where a person is to be
put in possession of real estate.

The second type of case is where goods can be procured from
a third party, The foged can allow for a third party to perfarm,
and if the breaching party doesn’t pay for this, the foged can
seize his assets.

Third, we have the case when the only act that has to be
performed is a signature on a document. All that's needed is the
signature: in this case, the foged can sign for the defendant.

In the fourth type of case, the act to be performed is the
transfer of a pledged security. The foged can seize assets from
the breaching party and pass them on to the pledgee.

Finally, we have the fifth case, where the breaching party must
be restrained from performing certain acts that are harmful to
the other party.

So, generally speaking, the foged will convert a claim of
specific performance into money, unless the acts which the
defendant must perform can be performed by a third party, as
in the five specific cases I've just explained to you.

Listening 2
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Mirs Hayes: As | understand the situation, Mr Anderson, Glaptech
was to write a software program for you to incorporate into
the website that you're designing for a ferry company?

Mr Anderson: That's right. They were supposed to write a
program that would allow the visitor to book passage
online, and | was to insert it into the website and deliver
the product to my customer on May 15th.

Mrs Hayes: Um, did they not deliver on time, or did they deliver
something that didn't work?

Mr Anderson: |t was on time, but the program they wrote was
full of unnecessary code. Worse than that, it couldn't book
tickets from customers with Macs, only PCs, and we were
really clear in the contract that it had to work for all
customers using modern home computers.

Mrs Hayes: Well. ‘modern home computers' isn't quite as clear
a specification as one might like, but | can't imagine a jury
not finding that both Macs and PCs fall within that
definition. By the way, did you draft the contract yourselves
or did you engage an attorney?

Mr Anderson: We did it ourselves.

Mrs Hayes: OK. Were you able to deliver your website on tima?

Mr Anderson: Not to the original deadline. The ferry line gave
me an exira three weeks to deliver, but | had to give them a
10% discount and find someone else to clean up the mess
that Glaptech made. Fortunately, | have a cousin in New
York who could do it, but he charged New York prices, and |
had to pay him to fix the program that | had already paid
Glaptech to write. | actually lost money on the job. Plus, this
is a small town, and it certainly didn't do my reputation any
good to be late. | just hope that | don't lose a customer
because of this.

Mrs Hayes: Well, if you do lose the customer and they were a
long-standing customer and Glaptech knew it, and if we can
prove all of that at trial, you might be able to recover what
are called 'consequential damages'. I'll get back to that in
a second. First of all, they breached the contract by not
delivering the goods that you had ordered, that is to say a
program that would work on both PC and Mac. You were
able to fix the problem. Did you get in touch with anyone
besldes your cousin, say, another programmer here in town?

Mr Anderson: Nope, | had no time and | wasn't going ta mess
around.
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Mr Anderson: Nope, | had no time and | wasn't going to mess
around.

Mrs Hayes: Ah, that could be a bit of a problem. You're
supposed to mitigate your damages, which means that you
had to make a reasonable effort to solve the problem as
inexpensively as possible. You don't have to get the lowest
possible price, but In the best-case scenario, you'd have
shopped around at |east a little, preferably locally. If we
can't show the court that another programmer would have
charged more or less the same as your cousin and done
the same quality work, you'll only be able to recover what a
local programmer would have charged for the work,

Mr Anderson: That's not fair. | really want to make these guys
pay. This whole thing really upset me. | couldn't sleep and |
lost a lot of weight from the stress.

Mrs Hayes: Well, since this is a contract case. you can't
recover for your emotional injury — you're only entitled to get
what you would have gotten if the contract had been
fulfilled. In the same way, you can't get punitive damages -
you can't ‘punish’ someone for not fulfilling a contract, you
can only get what's called the ‘benefit of your bargain’. On
the other hand, you may be able to get what | mentioned
eatlier, consequential damages. which are damages that
flow from the result of the breach of contract. Did they know
what your deadline was?

Mr Anderson: Yes, | told them on the phone a dozen times.

Mrs Hayes: Good. | need to look closely at the contract. If it
doesn't waive consequential damages. you should be able to
recover the 10% discount that you had to give the ferry



company. We just need to show that they could have
foreseen that you'd have to give your customer a discount if
the program they designed was unsatisfactory and had to be
fixed, thus forcing you to deliver the goods late. That
shouldn't be hard. As | mentioned before, i you lose the
customer, you may be able to recover damages for that as
well. But | have to wam you that proving that they could have
foreseen that you would lose a customer will be extremely
difficult. So. how does this all sound to you?

Mr Anderson: Not as good as 1'd have liked, but good enough.
Where do we go from here?

Mrs Hayes: Let me go through the file and read through the
contract. Then I'll prepare the complaint, which | should be
able to fite al the end of next week. I'll be in touch.

Mr Anderson: Greal. Thanks for your help.
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Sam: So, how do things look on the Keals case, Ron?

Ron: Well, Sam. et me fill you in on it.

Sam: OK. What's it all about?

Ron: Well, as you know. our client, Mr Keats, Is a restaurant
owner, He leased commercial space from the Jones
Corporation. Last year, Keats decided to sell his restaurant
business. so he wanted to assign his interes! in the lease
o a third party.

Sam: Does the lease permit this?

Ron: Yes, the lease expressly allows assignment.

Sam: So Keats is allowed 1o assign (e lease lo someone else
... but surely only with the prior written consent of Jones?

Ron: Yes, that's right. But the contract also stipulates that
Jones can't unreasonably withhold its cansent to such an
assignment,

Sam: OK, go on.

Ron: Well, then Keats sought approval for the assignment from
Jones.

Sam: Did Jones give its approval?

Ron: First they asked far personal and financial information
aboul the prospective buyer. Qur client provided this
information promptly. Then Jones asked for more detailed
information.

Sam: Such as ... ?

Ron: Things like photocopies of his driving licence, passport and
15 years of work history. And Keats provided all of that, too.

Sam: And did Jones give its approval then?

Ron: No. Jones deferred making a decision on the assignment.
it just kept my client waiting and waiting.

Sam: What happened then?

Ron: As you can imagine, the prospective buyer of the
restaurant got tired of waiting and withdrew his offer.

So Keats is seeking damages from Jones for breach of
contract and for intentional interference with a prospective
business advantage ...

Sam: | see.

Ron: ... alleging that Jones Corporation deliberately withheld
consent to the assignment.

Sam: For whal reason?

Ron: Mr Keats believes that the reason is perscnal animosity
between him and Jones.

Sam: So you're saying that lones deliberately withheld consent
{0 the assignment in order to sabotage the sale — because
lones doesn’t like Keats?

Ron: That's right.
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Sam: ... because Jones doesn't like Keals.

Ron: That's nght.

Sam: And how do you plan to argue this case?

Ron: Well, the crucial point is the contract stipuiation that
Janes can't 'unreasonably withhold Its consent’. And | want
to argue that Jones essentially withheld consent for the
assignment - defiberately withheld consent - because he
doesn’t like my clienl. And that's surely something that can
be considered ‘unreasonable’.

Sam: That sounds good to me. But how do you want 1o
establish that the defendant acted unreasonably? How ¢an
you corwince the court?

Ron: Well, | think the evidence Is strong here. First of all, the
prospective buyer of the restaurant has an excellent credit
raling, so Jones can’t have rejecled him on that accoun!.

Sam: Good. But Jones could still assert that they were
imending 1o make a decision, but they needed more
information, to which they're entitled,

Ron: I've got an expert on commercial lease transactions
who'll testify that Jones had sufficient information to make
a decision.

Sam: That sounds good. But you still need to reinforce the
idea that the withholding was somehow intentional or
deliberate.

Ron: Yes, I'm working an that now. 'm collecting evidence that
suggests the relationship between the men wasn't a good
one,

Sam: Good. Keep me posted, Ron — and let me know if | can
heip at all.

Ron: Thanks. will do!

Listening 2

Ron: In determining whether a landlord has unreasonably
refused to consent to an assignment. the court should
consider only those factors thal relate to the landlord’s
interest in preserving the value of the property. and the court
must evaluate whether a reasonably prudent person in the
landiord’s position would have also refused 1o consent.
Arbitrary considerations of personal taste. convenience of
sensibility are nat proper criteria for withholding consent
under such a lgase provision.

The court must determine the credibility of wilnesses and
the weight 1o be given 10 evidence and draw all justifiable
inferences of fact from the evidence.

Here, when my client informed the defendant that he had a
prospective buyer for his business, the defendant’s lawyer
requested thal he provide personal and financial information
on the buver, as well as a business plan and evidence of the
buyer's expernence in operating a restaurant. The
defendant’s lawyer also provided my client with a commercial
lease application for the buyer to complete. My client gave
the defendan! the completed application and information on
the buyer and promptly responded to each of the
defendant’s requests for information.

As acknowledged by the defendant’s lawyer, the proposed
buyer had a “perfect credit rating’. if the credit rating was
‘perfect’, then on what grounds did the defendant withhold
approval? Surely not on reasonable grounds., My client's
expert on commercial lease transactions, whom the courl
must find persuasive, testified that my client provided enough
information for the defendant to make a decision. If the
amount of information provided was sufficient, then on what
grourxis did the defendant delay making a decision? Surely
notl on reasonable grounds. Furthermore, there was evidence
that the defendant’s defay in approving the assignment was
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not related 10 the buyer's qualificatjons, but was predicated
on a dispute with my client involving a prior lawsuit between
the parties. This evidence — a letter in which the defendant
threatens to ‘ruin” my client — makes it clear on which
grounds the defendant withheld approval: on unreasonable
grounds, The defendant losl the lawsuit and was required to
pay high damages to my client — this is the explanation for its
unreasonable withholding of approval.

Based on the evidence presented, the court must conclude
that sufficient evidence supports a determination that the
defendant unreasonably withheld consent to the assignment.
The defendant nevertheless asserts that they did not
refuse consent, but merely delayed giving my client an
answer until additional information was obtained. We reject
this argumenti. The terms of the lease provided that the
defendant could not unreasonably withhold consent, but
this is exactly what it did. As defined in Webster's Third New
International Dictionary, ‘withholding’ means 'not giving’,
while ‘refusing” on the other hand may require some
affirmative acl or statement. Jones Corporation did not
refuse consent, it is true. Bul Jones Corporation’s decision
to delay consent amounted to a withholding of consent,
especially glven my client's indication in a letter to the
defendant that time was of the essence. And, as noted
above, lhe evidence supporls the determination that this
decision was unreasonable. Therefore, the defendant’s
attempt to distinguish between withholding consent and
refusing consent is unavailing under the lease provision
here.

Unit 8
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Gwen: Hi, Jane, this is Gwen Hill hare from Ludco Lid. I'm just
about to go Into a managers' meeting and | need to let
everyone Know what's going on in the Myers case.

Jane: Hello there, yeah, yeah. I've had a quick look at the
documents that we've gol so far, and | can say that she
does have the nght 1o claim unfair dismissal. Of course,
that doesn’t mean she's necessarily going o win the case.

Gwen: | understand.

Jane: Now. we have 1o follow the prescrnibed procedure in order
to defend it. I'd imagine that if it goes 1o trial — and |
certainly hope il doesn’t — then it'll be disposed of within,
say. six to 12 months. But as | said, we have to follow the
prescribed pracedure.

Gwen: OK, so what is the prescribed procedura?

Jane: Well, we've already carried out the first step — | sent you
a draft enlry of appearance with your answers o the claim.
As | understand it. Ms Myers was dismissed for stealing.
Could you review what we've wrilten about the reasens for
dismissal and let me know if it's correct?

Gwen: Yes, I've read the draft and | just need 1o make a few
minor changes. | can send you an email after my meeling.
What's the next step?

Jane: The nex! step would be to make an application for a pre-
hearing assessment. You use that when you feel that the
claim has very little prospect of success, which is the case
hare. She was actually caught stealing documents, wasn't
she. or rather taking them from the building? So of course
our defence is extremely strong.

Gwen: So what do we need 1o do?

Jane There are still a few things that we need to look at. The first
thing is the confidentiality aspecl: since there was a breach of
the employee’s duty of confidentiality and loyalty to the
company, we need (0 explain whal happened, exaclly what
she did. Who saw her 1aking documents out of the bullding?

Were the documents in a bnefcase? Were they photocopies?
All the details really. We need to get everything waterught. as
they say. Could you supply me all those details?

Gwen: Sure. I'll wrte it all up for you. What happens after that?

Jane: Well, we can make a written submission and ask the
employmenl tnbunal to actually dispose of the claim purely
on the basis of the written submission. They'll decide
whether to dispose of the claim or to support it at the pre-
hearing assessment, I'm pretly sure they'll grant us a pre-
hearing assessment, and then it's up to us to convince them
at the pre-hearing that the claim does not merit a full
hearing. Considering the facts, I'd actually recommend that
there'd be some form of written presentation first, because
firstly it costs less. and secondly you're not dragged out of
the office, which of course would also incur costs. Aclually,
it'd cost the company less, because | don’t have to leave
here and appear in court for the pre-hearnng.

Gwen: OK. Cosls aren’t really an issue for us. The issue for us
is winning and getting this out of the way. Are you sure that
daing this in wriling is the best way to approach the problem?

Jane: On the basis of everything that I've read so far, | can see
nothing whatsoever to be gained by anyone actually allowing
this to go to the full hearing. The defence is so strong.
Although she does have the right to claim for wrongful
dismissal, her conduct as an employee in removing confidential
information from the building is clearly a breach of her
employment duties. These are contracts of good faith between
employer and employee, Of the utmost good faith, She really
doesn’t have ... well, let’s put it this way, she doesn'l have a
legal leg to stand on. | don’t think, at the end of the day.

Gwen: OK, very good, Jane. Thank you for your help and, as |
said, I'll send you an email with the revised entry of
appearance form, as well as all the details of the theft right
after my meeting. Talk (o you later.

Jane: OK, thanks. Bye.
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Ms Brewer: Good moming, Mrs Howard, Mr Howard. Please
COme m.

Mrs Howard: Good morning. Ms Brewer.

Mr Howard: Hello.

Ms Brewer: Please have a seat. Can | get you something to
drink?

Mrs Howard: No, thanks, I'm fine.

Mr Howard: Not for me. thanks,

Ms Brewer: Right, then. On the phone, you told me that you
wanted to speak 10 me about drug testing at your company.
Maybe you could tell me something about what's going on
at your company at the momenl. How's business?

Mrs Howard: Not bad. we can't complain, can we, John?

Mr Howard: Mo, no, business is fine. Actually the demand for
cleaning services and facility management is growing in the
area. But we're here to ask for your advice — we think we've
got a drug problem among our employees ...

Mrs Howard: ... and we're considering starting drug tesling, some
sort of programime that all the employees have 10 participate
in. We just can't tolerate the current situation. There are at
least three of the younger men, window cleaners, who we're
sure. really sure, are taking drugs, even while they're on the
job, and one of the supervisors, who we ... we think is also ...

Mr Howard: it's Just that we think it's dangerous.

Mrs Howard: ... and it's bad for our reputation.

Ms Brewer: Right. If | could just jump in here and summarise
what you've been telling me. You suspect thal several of
your employees abuse drugs and so youre contemplaling
implementing a drug-tesling programme, is thal correct?
And you'd like me to inform you about the legality of such a
course of action.



Mr Howard: Yeah, that's right.

Ms Brewer: Well, first of all, | should say that the legal position
on drug testing at work isn't at all clear al presenL There's no
direct legislation, and important legal guestions depend on
the nterpretation of numerous provisions In heaith and safety,
employment. human rights and data-protection law. This is a
very lricky area, and cne would have 1o proceed very carefully.

Mrs Howard: What do you mean?

Ms Brewer: Well, if you were to subject your employees to drug
testing, and you found out that a worker abused lllegal
substances and then terminated his employment, there's a
good chance that you could be sued for violating the
employee’s nght to privacy.

Mr Howard: But what about my rights? Such as my right as an
employer to maintain a drug-free workplace?

Mrs Howard: Exactly!

Ms Brewer: | agree with you, Mr Howard. but we have to look at
what the law says. Generally speaking, the courls in our
jurisdiction have only tended to rule in favour of the employer
in those cases where the dismissed employee has been
engaged in safety-sensitive work. And where the employer
had implemented a longterm workplace safety policy that
ncluded not only drug testing, but also the opportunity for
the workers (0 get treatment for their drug problems.,

Mr Howard: But that could take ages! We can't risk waiting
until they've had a chance to kick their drug habits!

Mrs Howard: lohn's righl - we need to act on this now.

Ms Brewer: |'m afraid | have to disagree with you both, In my
opinion, you risk more by acting hastily, by making a knee-
jerk reaction lo the problem. You risk costly litigation that
you'd most likely lose.

Mrs Howard: Thal may be true. but we can’t just sit back and
do nothung.

Mr Howard: | couldn’t agree more! There must be something
we can do o respond to the situation right now. After all,
these three workers are window cleaners, and there’s most
definitely a safety issue involved. We're responsible for the
safety of our workers and for the safety of others.

Ms Brewer: | see your point. 2nd you're absolutely nght — you
do bear responsibility for the safety of others. Lel me
suggest something you could do immediately: you could
consider re-assigning the workers in question o different
tasks, 1o jobs that are less safety-sensitive. And then you
could launch a new workplace safety iniative, concentrating
on drug and alcohol abuse, with employee meelings, memos
and the like informing vour workers of the new policy.

Mrs Howard: That's not a bad idea ...
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Now, I'd like to move on to the relention of title clause. Every
supplier of goods should include a retention of title clause in
their contract terms. As you know, this clause states that the
buyer doesn't own the goods until payment is made. Thus if
the buyer goes out of business before paying for the goods.
lhe supplier can recover 1he goods.

If the clause is drafted badly. it may be treated as a charge.
This means thal, as a charge, it should be registered at
Companies House. If the supplier fails to register a chasge. it's
generally void and can’'t be enforced. Thal's why lawyers
drafting such clauses should do their best 10 ensure that the
clause doesn't become a charge. It a supplier has a high-value
contract, it's a good idea for him to make the effort 1o register
the clause as a charge. It doesn't cost anything, and it's a very

sensible thing to do. However, In most cases, where hundreds
of sales of goods are made each day, registering each one
under company law is just not feasible.

Well, now I'd like o give you five useful tips for drafting
relention clauses.

Part Il
Well. now I'd like to give you five useful tips for drafting
retention clauses.

First of all, a good clause should be written clearly. 11 should
explicitly state that ownership. or title, in the goods won't pass
te the buyer until the goods have been paid for.

A second thing to keep in mind is the fact that the clause should
also include the requirement that the buyer of the goods must
store the goods separately from other goods. The goods should
be ciearly labelled as the property of the supplier until payment
for them has been made. The reason for this is that liquidators
ask far proof that those goods have not been pald for. So it's
enormously helpful to make sure that the product serial number
printed on the Invoice is also written on the gooils.

A third point: | would recommend thal the clause includes
wording to the effect that the buyer agrees that he won't resell
the goods until they've been paid for. Remember that there'll
be a greater risk thal the clause amounts to a charge |f the
huyer has the right to sell the goods before the selier's
received payment for them,

| now come to my fourth point. Another thing to take into
consideration is what the buyer will do with the goods. If the
buyer Intends (o use the goods in a way that'll result in their
lasing their form, this means they can’t be recovered, and so
lhe clause may be void. In one case, the product was a
chemical, an ingredient used to make another product, and the
court held thal once it was used in lhe manufacluring process.
a claim over the finished product under the relention of title
clause was invalid because the original product no longer
existed. So when the seller tried to claim rights over the
resulting product. he was claiming nghts over additional
property. This, of course, meant the transaclion was a charge.
In another case, retnieving the product was possible - it was
attached to the floor of a building — and so it could be
retneved by unscrewing. In that case. the clause was valid.

My fifth and final point is the 1ssue of recovery of the goods. A
well-written clause will say that the supplier has a nght of entry
lo recaver the goods, Allow me to give you another example. In
one case, a supplier of computer equipment was able to walk
right into an office and pick up and take away (he goods under
a retention of title clause. No one said anything or thed to stop
him, and the clause allowed this.

Are there any guestions? Not yet? Well, then 1'd suggest at this
point that we have a look at a welldrafted retention of title
clause.

Listening 2
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'l be presenting a brief of the case ProCD Incorporated v
Matthew Zeidenberg and Silken Mountain Web Services from the
year 1996. The jurisdiction is the US state of Wisconsin. It's a
pretty important case in the US in the area of the sale of goods
over the Internel. You could even say it's a landmark case.

First, I'll tell you the facts of the case and then something
about the stages of litigation and the holdings of the courts.
Finally. I'll explain the reasoning of the courts.

Here are the facts: the plaintiff, ProCD. produced the CO-ROM
product Select Phone. It's a listing of over 95 million telephone
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numbers and addresses, combined with search and retrigval
software. The defendant, Mr Zeidenberg. purchased copies of
Select Phone, but decided to ignore the licence. He formed
Silken Mountain Web Services Incorporated to resell the
information in the Select Phone database. He copied the
lelephone listings from the CD-ROM onto his computer, created
a software search engine and uploaded the dala onto his
website. The sile was very successful,

ProCD sued, alleging breach of the express terms of the
shrink-wrap licence agreament, among other things. The main
Issue raised by the case is whether & shrinkwrap licence
constitutes an enforceable sales conlract.

So, what's the procedural history of the case? The first
instance, the District Court, decided in favour of the defendant.
It heid that because the terms of the licence agreement were
nside the box instead of printed on the outside, Zeidenberg
had no opportunity 1o disagree with or negoliate them when he
paid for the product at a store.

Then the case went to appeal. The Court of Appeals reversed
the Distric! Court decision in favour of the vendor, ProCD. It
remanded the case back to the District Court to delermine
damages and other legal reliaf, In its decision, the Appeals
Court noted that the Select Phone box contained a clear
statement that use of the product was subject 1o the licence
lerms conlained nside.

What was the reasoning of the court? The Appeals Court made
comparisons lo other types of transaclions where money is
also exchanged before the detailed terms and condilions are
communicated 10 the consumer. One example the courl gave
was buying airline tickets. When an airline ticket is purchased.
the consumer reserves a seal, pays and gets a ticketl, in that
order. The ticket contains elaborate terms, which the traveller
can reject by cancelling the reservation. To use the ticket is to
accept the terms,

The Court also noted that the Uniform Commercial Code provides
that a vendor may invite acceptance of an offer by conduct. The
vendor may also put limitations on the kind of conduct that
constitutes acceptance. A buyer may accept that offer by
performing the acts the vendor will treat as acceptance. And that.
concluded the Court, is what happened. ProCD proposed a
contract thal a buyer would accepl by using the software after
having an opportunity 1o read the licence at leisure, This
Zeidenberg did. He had no choice, because the software displayed
the licence on the screen. it wouldn't let him proceed without
Indicating acceptance. Zeidenberg also had the opportunity to
reject the contract if he found the terms unacceptable by simply
retuming the software. Instead, he decided to use it. So, the court
reasoned, he was bound by its terms,
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Now, I'd like 1o move on to another topic which you'll surely
encounter In your work as estale agents. I'm going to tell you &
bit about the principal types of easements in our Jurisdiction.
First, allow me to define the tern: an easement 1s the legal
right of another to use part of your praoperty.

Generally speaking, we distinguish between two fundamental
types of easements: temporary and permanent. Temporary
easements are granted for a definite period of time. The
reason for this might be Lo allow access to properly during
construction. for example. The second kind of easement. a
permanent easement, lasts for an indefinite period, as the
name suggests. Permanent easements can be classified into

three common types. These three are the easement In gross,
the prescriptive easement and the easement appurtenant.
Permanent easements are always recorded on the deeds and
survive any sale of the property.

I'll begin with the first type, the easement in gross, which is
also the most common. The easement in gross only involves
one property, the property subject to the easement, This type
includes those easements which are given 10 a quashpublic
corperation, such as the electric or phone company. An
easement in gross is usually recorded in the public records
when a piece of land is sub-divided.

Let's move on to the second type of easement, the prescriptive
easement. This refers to the right to use another's property that is
acquired by what 1s known as an ‘open, notonous and continyous’
use. Open use means that the use is obvious and not secretive,
while notorious means that the use has 1o be clearly visible. The
use of the land also must have been conlinuous for the statutory
period, which Is 20 years in gur junsdiction.

Finally, I'll come to the third type, the easemen! appurtenant.
When an easement benefits an adjoining praperty, such as for a
driveway or wathkway, we call it an easement appurtenant. This
type of easement is usually recorded when a sub-division is
created by dividing a property into two or more smaller lots. One
impartant sub-type of an easement appurtenant is called an
‘easement by necessily’. This is created to reach a landlocked
property. which does not have access 1o a public road.

What are the legal issues connected with easements? What
kinds of disputes can occur and how can they be avoided? Well,
we can distinguish three types of dispute which often occur ...
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Ms Blackwell: Hello, Mr Watson, very good to see vou.

Mr Watson: Hello, good o see you, oo, Ms Blackwell,

Ms Blackwell: Please have a seat, Coffee, tea?

Mr Watson: No, no thank you, I'm fine,

Ms Blackwell: Greatl. Well, why don’t we get down 1o business,
then? I've prepared everything you asked me for — the
house looks beautiful, by the way.

Mr Watson: Yes, it's lovely, isn't it?

Ms Blackwell: Right. Why don’t | talk you through the process,
tell you what has 1o be done s0 you get an idea of the
process as a whole and the costs you'll have, so you know
what to expect.

Mr Watson: OK, fine,

Ms Blackwell: Well, buying a home in Spain is really not that
complicated, especially if you have the help of a Spanish
lawyer and you basically know what you're doing. Sefor
Martinez is very reliable, his English is very good and he's
quite expernenced in this kind of ransaction. I've printed
out an emall from him — here you are — and as you can see,
he’s waiting for you to contact him.

Mr Watson: OK. What sbout his fee, if | might ask?

Ms Blackwell: He told me that he charges 1,000 euros for
assistance throughout the enlire process.

Mr Watson: That's fine — after all, | don't want any unpleasant
surpnses.

Ms Blackwell: Righl. Well, first of all, Sefor Martinez will draw
up a power of attorney, which you'll have to have made
official at the office of a notary. Sefior Martinez will officially
translate the document for you in front of the notary.

Mr Watson: Why do | need a power of attomey?

Ms Blackwell: Thal's sc your solicilor can carry oul any
necessary steps when you're back in England.

Mr Watson: Ah, | see.



Ms Blackwell: Then the two of you'll go to the National Police -
which is called the Policia Nacional in Spanish, | believe — 1o
gel a fiscal number, referred 1o as an NIE, The next step is
10 setl up a bank account for transferring all funds. You'll
need to have 1% of the purchase price of the house in cash.
And. of course., you'll want 1o talk about financing the house
with the bank. I'm sure that Sefior Martinez will be able to
recommend a good local bank.

Mr Watson: Right. What about the contract?

Ms Blackwell: Serior Martinez will draw up a contract for you in
both English and Spanish stating the terms of the sale. It
also set forth the timeframe of the house purchase and
include things like deposil payable, furniture included and so
on. Then there’ll be the official signing of this contract by
you and the Seller, with both Sefnor Martinez and the estate
agent present as well. Al this paint. you'll hand over the 1%
to the Seller,

Mr Watson: OK. Could | send you a copy of the contract for
your review?

Ms Blackwell: Of course — | was going 10 suggest thal.

Mr Watson: Good. What's next?

Ms Blackwell: Well, | suggest you then return home and
arrange for the rest of the deposit — that will be 9% of the
purchase price - to be transierred 1o your bank account in
Spain. Senor Martinez will be taking care of further
paperwork, and when he's sure everything 1s in order, he'll
withdraw the money from your account and hand it over to
the Seller. Senor Martinez can then sign the relevant part of
the contract. Once the rest of the money's been transferred
to your Spanish account, the final documents will be signed
on the completion date.

Mr Watson: Do | have to be there for the signing?

Ms Blackwell: No, Senor Martinez will represent you, and he,
the Seller and the estate agent - as well as a representative
of the bank if you've arranged a mortgage — will undertake
the signing in the presence of a notary. Then the money and
the keys will be exchanged. and the house is yours!

Mr Watson: Sounds great!
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Well, good morning, ladies and gentiemen, I'm going 1o be
talking to you today about a hot topic in the area of intellectual
property law. IU's the topic of business-method patents. it's an
area where a lot of change Is occurring right aow, and so it's
quite exciting. One of the senior partners of the firm, Mr
Whittaker, has told me thal the firm's just landed an important
new client with a case involving a business-method patent for
an Internet sales application. I'm told it deals with a one-click
ordering solution. | understand that you'll be shadowing the
senior lawyer assigned to this case, and so {'ll be covering the
topic with you in detail.

"Il begin with the basics, and then we'll move on to look at a
few landmark cases. Each of you'll be assigned one case lo
research and then 10 present o the group - don'l worry, you'll
have plenty of time 10 do the research between sessions — and
then you'll summarise the case for the others. Finally. I'll
discuss the present situation and some recent holdings. Feel
free 1o iMerrupt me at any Ume if you have any questions.

Right. Well, allow me to starl by going over whal happens when
a person tries to gel proprielary rights for their invention.
Naturally, an application is submitted to the patent office. The
examiners al the palent office decide whelher an invention
deserves o be awarded a patent on the basis of certain
standards. These standards — also known as requirements —

are sel forth in the patent statutes, as you know. But what are
these standards? What determines the patentability of an
Invention? Let's have a look at the reguirements.

The first requirement is that the invention must be useful. This
is also known as the 'utility requirement’. This requirement is
met If the invention s operable and if the Inventlion provides
what's known as a “tangible benefit’, “Tangible’ in this case
means “subslantial’ or ‘real’, so that we can say thal utility
refers to a real benefit that the invention provides.

The second requitement is that the invention must be novel.
Naturally, ‘'novel” means ‘new’, in the sense that the invention
mustn't be anticipated by another patent which has aiready been
granted or by knowledge which is already in the public domain.

The third requirement’s called ‘non-obviousness’. This word
refers to the quality of something being not obvious to a
person who has ordinary shkill in the art.

OK, so much for the first three requirements of utility, novelty
and non-obviousness. There's a fourth requirement as well, and
this is the one thal’s particularly relevant for the issue of
business methods. This requirement governs the 1ssue of what
conslitutes patentable subject matier. Things which are
generally considered patenlable are processes. machings, a
composition of matler (such as a synthesised chemical
compound) and so on. These are rather broad categaries, of
course. but — here's where it gets interesting — there have
traditionally been exceptions [o patentability in certain specific
cases. This means that certain subject malters — such as
business methods — have been barred from patentability.
That's right: traditionally, business methods could not be
patented. We can assume that the thinking behind this was
that abslract ideas can't be patented.

Recently, however, some important decisions have put an end
to this practice. I'd like us 1o have a look at some landmark
cases ...
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Patrick: Well, hello, Thomas, good to see you, come in.

Thomas: HI, Patrick, thanks.

Patrick: Thomas, you know Rebecca Schneider, don't you?
We're working on the distance learing case together.

Rebecca: Sure, we already met. Hi, Thomas.

Themas: Hi, Rebacca.

Patrick: Right. Rebecca, Thomas'il be shadowing us on this
case. Well, let's got down to wark, shall we? Maybe we
should start by finding out what you know about distance
learning, Thomas.

Thomas: OK. | only know thatl distance learming basically refers
to a learning situation in which the teacher and the student
are in separate locations. And so the teaching is done via
technology, such as the Internet.

Patrick: Yes, that's right, And naturally, there are copyright
issues involved.

Thomas: Yes, | imagine the concept of ‘farr use’ plays a role -
when you're allowed to make limited use of copyrighted
material without parmission. If I'm not mistaken, you can
use copyrighted material for educational purposes.

Rebecca: Well, generally speaking, that's true. Traditionally, the
Copyright Act has aliowed teachers 10 "display and perform’
the works of others in the classroom for educational
purposes. So a teacher can read a poem aloud in class
without permission or make photocopies of a text for
classroom use.

Patrick: But with distance leaming. things get a bit more
complicated. o~
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Thomas: In what way?

Patrick: Well, a teacher’s rights to the fair use of copyrighted
material for distance learning are much more limited. That's
because distance leaming usually involves materials being
uploaded to websites. And that means that the materials —
texts, images or music created by others — can be
transmitted all over the world, potentially to millions of
people. These materials could then theoretically be
downloaded or altered by other users. Naturally, all of this
activity threatens the interests of copynght owners.

Thomas: So, in other words, just because the use of a work is
educational does not mean it's necessarily fair.

Patrick: That's nght.

Thomas: Hm. This may sound naive, but isn’t the freedom of
access to information an important value, too? Isn't it
something like the foundation of education?

Rebecca: Yes, you have a point there. It certainly is —or
should be. Isn't it ironic that just when technology’s
advanced and information can reach more people than ever,
the use of materials for online courses is becoming more
restricted!

Patrick: Well, ves, but you can look at it another way, too. The
alm of copyright law has always been to find a balance
between the rights of copyright owners and society's
interest in ensuring the free flow of Information. That hasn't
changed.

Rebecca: Thal may well be true, Patrick, but you have to see
the bigger picture. Things are changing. Important battles
are being fought over digital copyright issues. And new
federal statutes and judicial opinions are shifting the
balance of power to copyright holders - at the expense of
educators. The concept of fair use for education is ...

Patrick: Well, from a legal point of view, the debate is about ...

Rebecca: Sorry, can | just finish my point? As | was saying. the
concept of fair use for educational purposes is slowly but
surely being narrowed by the law. And what's more, we're
heading toward a situation where copyright owners will soon
be arguing before the courts that activities which we've
always considered normal and customary fair use are
copyright infringements.

Patrick: Yes. but that's only one side of the problem, Rebecca.
| think the important issue here is what the courts look at
when they determine if the use of material is fair use or
nat.

Thomas: So, does the idea of fair use still exist in the context
of distance learmning?

Patrick: Yes, it does. There's a fairuse analysis, a way of
analysing the use of copyrighted material. Teachers can
apply it like a kind of test, when they want to decide
whether the use of a work represents a copyright
infringement or not.

Thomas: How does that work?

Patrick: You look at four factors. Let me give you an example.
Let’s say you are an instructor developing an online course
and you want to use a copyrighted text, First you would ask
what is the purpose and character of the use — for example.
is it educational or commercial? Then you look at the
nature of the copyrighted work — is it factual or imaginative?
And then at the amount of the work used in relation to the
whole work — is it only 8 small amount? Finally, you have to
consider the effect of the use of the material on the market
for the work. The answers to these questions tell you if the
use of the material is fair use or not.

Rebecca: But Patrick, you have to admit that your four-factor
analysis can lead to different results; two people can review
the same facts about a proposed use and come to different
conclusions about its fairness. You know, it seems to me
that the real issue is how we find an objective way of
Judging fair use in the educational environment.
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Ms Benton: Hello. Miranda Benton.

Mr Carter: Hello, this is Max Carter speaking.

Ms Benton: Yes, hello, Mr Carter. How are you today?

Mr Carter: I'm fine, thanks, Ms Benton.

Ms Benton: Great. What can | do for you?

Mr Carter: Well, I'm calling about a financial matter. You see, |
accepted a note endorsed to me by a long-time business
customer, Wilson Charles, in payment for services we
provided. Wilson was short on cash, and the note had a
face value of five thousand dollars. The amount outstanding
on the services my firm provided was only about two
thousand five hundred dollars, so | thought | was getting a
pretty good deal. Especially, since | know the maker of the
note. John Ellis. And | knew he was a decent guy.

Ms Benton: | see.

Mr Carter: The note says that John is to pay monthly
instalments, plus interest, as soon as he gets an
inheritance from his uncle. I've notified lohn that I'm the
holder of the note, but the problem is that several months
have passed and he hasn't paid me anything - nothing
whatsoever.

Ms Benton: Do you have the promissory note there with you?

Mr Carter: Yes, | have it right here. | believe John wrote it up.
Apparently he has some experience with this kind of thing.

Ms Benton: Right. Let me ask you a few questions. | need to
check if the note is valid. You see, there are certain formal
requirements that have to be met for it to be negotiable,
that is, to be enforceable by you as a holder in due course,

Mr Carter: OK. what would those be?

Ms Benton: The first one is simple: it has to be in writing.

Mr Carter: Well, it certainly is!

Ms Benton: Yes, and it has to be signed by the maker, in this
case John Ellis. Even an 'x’ would be acceptable. And
ideally, a witness to the signing should sign the note as well.

Mr Carter: Well, this note has definitely been signed by Ellis.

Ms Benton: Fine. A third requirement is that the note has to
use the language of negotiability. It should say ‘payable to
the order of Wilson Charles’. Charles should then have
endorsed the note "payable to the order of' you. That's
what's referred to as ‘order paper'. Or the endorsement
could be in blank by Charles, which would make it ‘bearer
paper’.

Mr Carter: Yes, it says it right here, ‘payable to the order of
Wilson Charles'. And then Charles endorsed it ‘payable to
the order of Max Carter’,

Ms Benton: OK, that's good. A further requirement is that the
note has to mention what's known as a ‘sum certain’. That
is to say, an exact amount in a specific currency.

Mr Carter: It says ‘5,000 US dollars’ right here.

Ms Benton: Right. This is looking good. There are just two
more requirements; if it meets those, you have no
problems. Let's see. The next one is the requirement of an
unconditional order or promise. Allow me to explain:
‘Unconditional’ means that there are no strings attached.
no conditions connecied with repayment. Have a look at the
note. Are there any conditions mentioned?

Mr Carter: Yeah, well. here's one. It says that as soon as John
is paid out his inheritance, he’ll start paying on the note.
| guess that’s a condition, isn't it?

Ms Benton: Yes, it certainly is. Hmm. Er, this may cause you
problems, but let’s just look at the final requirement. The
note should state that the outstanding sum is either
payable on demand or at a definite time. Is that written
anywhere on the note?

Mr Carter: No, nothing like that's written anywhere on it.



Ms Benton: Oh dear. Well, Mr Carter, it looks like out af six
requirements for negotiability, your note only meets four.,

Mr Carter: | guess we now need to talk about whether | can
get my money out of this whole mess ...
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Ms Turner: So, how are things coming along with the Bifler
real-estate deal?

Ms Wadman: Good. quite good, except for one thing. That's
why | came over here to talk 1o you loday. We have a bit of
a problem at the moment.

Ms Turner: Oh? What is it?

Ms Wadman: Well, the agent of the buyers group insisis on
signing the promissory note for the down payment on behalf
of the entire group.

Ms Turner: Why's that?

Ms Wadman: Well, according to him, the other three principals
in the deal aren't available for signing right now. And, as
you know, aur client’s in a hurry to sell the property, so he'd
alsa like 10 get the nole and close the deal as soon as
possible. The buyers seem to be in a@ hurry, oo — they really
want this property. Theyre planning to build a hig shopping
mall on it.

Part 1

Mis Wadman: Theyre planning to build a big shopping mall on it.

Ms Turner: Well, what do you mean by ‘not available™?

Ms Wadman: One of the principals is in the hospital, another
one is out on his boat somewhere in the Caribbean and the
third's in jail.

Ms Turner: In jail?

Ms Wadman: On a tax-evasion charge. I'm told. He'll be out in
a few months.

Ms Turner: Right. Doesn’t sound like a very trustworthy
husiness partner, does he? Well, even so. it's important
that our client realises that he puts himself in an
unfavourable position if only one person signs the
promissory note for all the principals. Even if all the parties
invalved are in a hurry to complete the deal, it's important
under the circumstances thal ail the principals sign the
note.

Ms Wadman: Why's that?

Ms Turner: Are you familiar with Ness versus Grealer Arizona
Realty, Inc. and revisions to the UCC affecting that
decision?

Ms Wadman: No, I'm not. Could you explain?

Ms Turner: Well, ar. basically, Ness versus Greater Arizona
involved a situation which was very similar to this case. A
promissory note was signed by only one principal who was
acling as an agent on behalf of a group of principals who
warnted to buy real estate. They were unable o pay the note
and were sued by the drawee. However, the court ruled that
no one’s liable on an instrument unless he's signed it

Ms Wadman: | see.

Ms Tumer: However, after the revisions 1o the UCC, a principal
signing as an agenl on behalf of other principals can bind
them, even if their signatures aren’t on the note.

Ms Wadman: Well, there isn’t a problem, then, is there?

Ms Turner: Well, yes, there could be. Dur courts haven't reaily
addressed this issue since the revisions to the UCC. | don't
want to put our client in the position of being a test case
for this issue. It could get tricky if the other principals deny
that the signing principal was acting on their behalf. The
safest course is for our client to be able 10 sue on the note
against all the principals as makers.

Ms Wadman: Right. | understand. So what do you think |

should do?

Ms Turner: | suggest that you tell your client 1o refuse to
accept the note until it's been signed by all of the
principals. | also recommend 1hat you inform the buyer that
there are ways 10 get his business partners to sign the
promissory note.

Ms Wadman: Such as?

Ms Tumer: Well, um, as you may Know, in our jurisdiction,
slgnatlures by fax are legally binding. Why don't you propose
thal oplion?

Ms Wadman: O

Ms Tumer: | would also advise you 1o look inlo e-signatures —
that might work. Peter Walston in the intellectual property
department can explain how that's done. Another way of
getting the signatures of all the principals would be to send
the document by courier and have it signed.

Ms Wadman: But what about the guy on the boat out in the
Caribbean?

Ms Turner: Hmm. well, that's a difficult one, but t'm sure we'll
find a way around il

Unit 13

Listening

John Kellogg: Well, | hape you all enjoyed your lunch. Now, 'd
like to turn to the topic of creating security Interests. I'd like
10 begin by giving you a general oulline of seven steps that
you need to follow when creating a securily interest.
Afterward, I'fl discuss each of the steps in more detail.
Please feel free to interrupt me at any time should you have
a question.

Let’s begin with step 1: identifying the deblor. Take care to
identify precisely which person or entity will be granting a
security interest. A borrower may conduct its business
through seversl entities. Lel me give you an example. Your
client might be a real-estate holding company that owns
only the building where a substdiary conducts its business
using its own personal property. If the holding company
owns only the real eslate and nol the personal property, it
doesn’l make sense o have that company grant & security
interest in personal property that it doesn’t own.

Step 2 is to identify the collateral. Counsel should consuht
with the client to determine precisely what property will
serve as collateral. Some debtors will offer specific
property, for example. a ‘2003 Spellman Press, Senal No.
1425XCD', while other debtors may name certain
categories of their property, for example, ‘all equipment and
inventory'. Depending on the specific deal struck between
the debtor and the secured party. counsel may use a
categonical description of collateral,

Participant: Excuse me, Mr Kellogg. | have a question. Why not
use a general description, such as ‘all personal property of
the debtor'? Wouldn't that be simpler?

John Kellogg: That's a good question. What you are referring to
is known as a 'blanket lien’. This is problematic. because a
blanket lien creates a roadblock to any further secured
borrowing for the company.

Right. On to step 3: confirm that the debtor has rights in
the collateral. Counse! should confirm that the debtor has.
orwill acquire. rights in the property. If in doubl. ask the
debtor o provide documentation supporting its claim 1o
ownership, such as bills of sale. invoices and the like. The
debtor may also agree to subject its after-acquired property
to the security interest. In such a case, counsel should
Include a phrase such as ‘now owned or laler acquired’ o
describe the property.

The next step is step 4: confirm that the secured party has
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glven value. In the typical lending relationship, where the
lender either agrees to make a loan or actually advances
funds, the requirement of value is easily met.

OK. Now we have step 5: draft the security agreement. The
UCC requires that it's in writing. It should identify the debtor
and provide a signature block. Of course, there's quite a bit
more to be said here. I'll be going Into more detail on the
subject of drafting later.

Step 6 is to "authenticate’ the security agreement. In most
cases, this probably means that the debtor's authorised
representative will put pen to paper and sign the security
agreement. Note that the concept of authentication is
designed to permit the debtor to ‘sign’ the agreement
electronically as well, using email, for example.

The final step is step 7: perfect the security interest by
filing a financing statement. After the security agreement is
authenticated, it binds the debtor and the secured party. To
make it fully effective against subsequent creditors. the
secured party must perfect the security interest, typically by
giving constructive notice to third parties,

Listening 2

Tina: 50, guys. how was it? Was it worth it?

Jack: Oh, definitely. Old Kellogg knows what he's talking about.
What did you think, Peter?

Peter: Yeah, and he's funny, too. Kept it from being too dry. He
had some good stories to tell about cases he worked on.

Jack: On the whole, I'd have to say | learned a lot at the
seminar. I'm glad | went. | thought that the IP stuff was the
most interesting. That's where things are going, if you ask
me. That's the future.

Tina: Can you fill me in on what he said?

Jack: Sure. What he did was to give us the big picture. telling
us about what the situation is in different countries. And
then he talked about how specific types of IP collateral are
perfected here in the US under the revised UCC.

Peter: He started off by talking about the importance of
intellectual property as an asset. He said that for many
companies, their intellectual property is their greatest
assel. It makes sense, if you think about it, since IP
includes everything from patents to software copyrights to
trade marks and trade secrets.

Tina: And what did he say about the situation internationally?

Peter: Right, Well, the main point he made was that the law is
still anything but settled. All over the world, you see
inconsistent rulings and unclear statutes.

Tina: Can you give me an example?

Jack: Er, let me think ... what was that he said about the UK? Oh,
yeah, | remember. So, for example in the UK, charges against
intellectual property have to be registered at Companies
House. but the law is still unclear about whether this applies to
a foreign company that has no presence in the UK.

Peter: Right. And take China and Hong Kong. There, you're not
allowed to create a security interest In a trade mark.

Jack: So his point was that perfecting securily interests
internationally is a tricky business. You need to have someone
in the countries in question who knows what they're doing.

Tina: | see. And what did he have to say about perfecting
security interests in the US?

Jack: Well, as you know, Article 9 has some new provisions
about IP as collateral.

Tina: Yes. | know.

Jack: And all those different IP assets like copyright, trade
marks, etc. are classified as ‘general intangibles’. But
they're not all perfected the same way as you might expect.
Part of the problem is knowing where to file the security
interest, whether on the state or the federal level. But there

are other considerations, too. Very complicated.

Tina: I'm interested in copyrights. What can you tell me about
those?

Peter: Well, Kellogg warned us that copyrights are a particularly
dangerous area for lenders. The key issue here seems to
be whether the copyright is registered with the Copyright
Office or not. If it is, then you would have to file a security
agreement with the Copyright Office. If the work is
unregistered, then you would file a UCC-1 to perfect a
security interest.

Tina: Right. Um, where could | get more information on what
was covered in the seminar?

Jack: You could borrow our seminar materials. Everything you
want to know is in there.

Tina: Great, thanks. | promise I'll get them back to you quickly.

Unit 14
Listening 1

Part |

Well, | see that my time’s running out and so |'d like to move to
my final point, Clients often ask ‘How can | limit the exposure
of my business and personal assets to the risks of my
business?’ That's what ['d like to talk to you about - asset
protection.

The most powerful weapon of a legal adversary is the ability to
freeze your assets. When your bank account is frozen. you
can't pay your bills or run your business or withdraw your
money. Your residence, rental property or business can also be
attached. You can't collect rents or income. and your property
can't be sold or refinanced.

The plaintiff can attach your property during or after the
lawsuit. An attachment during the case is known as a pre-
judgment attachment. After the case is decided., it's called a
judgment lien. A prejjudgment attachment is only granted in
certain types of cases, generally those involving a contract
dispute over a particular amount of money.

A judgment lien applies if the plaintiff receives an award in his
favour. The judgment lien immediately attaches to all real
estate in your name, all bank accounts and other assets. A
lien acts like a mortgage or a trust deed. You can't sell or
refinance a property without paying off the creditor, and he can
foreclose on the real estate and seize any accounts in your
name. A creditor with a judgment lien clearly holds all of the
cards, You have no room to negatiate. Certainly that isn't the
position you want to be in when vou deal with an adversary.

Part 1l

... that isn't the position you want to be in when you deal with
an adversary. One of our clients, Ed, was a wealthy real-estate
investor and owned five apartment buildings worth about $3
million. Although he was involved in a lawsuit concering a
property dispute at the time, he felt he had little exposure. We
set up a plan for him using several limited liability companies to
hold the properties. A year later. Ed told us that he'd lost the
case and there was a judgment against him for $1.5 million.
Had he not set up the plan, he'd have been in big trouble. The
plaintiff would've had a lien on all of the client’s real estate,
worth $3 million. as security for the judgment. The property
would've been frozen and then seized. The plaintiff wouldn't
have taken a cent less than the full amount of the judgment.
Nothing to talk about or discuss - just pay up. That's a bad
position to be in.

But because Ed was a smart guy, he wasn't in a bad position.



Since all of his assets had been transferred into the plan, the
judgment lien didn’t affect the properties. Ed was free to sell.
refinance, collect rents and deal with his property just like he'd
always done. Since the creditor had no securily for his
judgment and stood to collect nothing, Ed now had the
leverage 1o negotiate a favourable settlement. He settled the
case for $75,000 - clearly a better result than losing the $1.5
million. In this case, the proper asset protection plan changed
the relative bargaining power of each side. Ed could've been
weak and vulnerable, but instead was able 10 negotiate from a
pasition of strength.

Another client, an architect, had savings of about $80,000
which he'd inherited from his mother. Architects have a high
lawsuil risk. Sure enough, within two years of setting up a
protection pian with us, my clienl was served with a lawsuit. The
plaintiff atiempted to get a pre-judgment attachment of the
savings, but the judge ruled that the assels were properly
protected and couldn’t be reached by a lien. Without any
assurance of payment, the plaintifi’s attorney quickly lost
interest and the case was settled for under $2.000.

These examples illustrate the importance of protecting assets

from prejudgment attachments and judgment liens. | suggest you
consider making an appointment with one of the members of our
leam to talk about how we can help you protect your own assets.

Listening 2

Ms Hall: So. Mr Berger, perhaps we should get started.

Mr Berger: Of course.

Ms Hall: How did you find out about our firm, and about the
position?

Mr Berger: Well, your firm is very well known — even in
Germany. The merger was in lthe news, of course, as well.
Ms Hall: Right. So, why do you want to work for our firm? What

is it that inlerests you about us?

Mr Berger: Well, | remember thinking at the time when | read
about the merger that it'd be fascinating to be part of such
a large Intemational organisation, to have clients all over
the globe ... I've always wanted 10 work in an inlernational
context, to make use of my language skills, to work with
people from different backgrounds. Also, ever since |
started studying law, I've been intrigued by the differences
in legal systems in different countries. How things are done
differently, and how these different systems sometimes
need Lo be co-ordinated, The work I've been doing up until
now has been mternational, as well, but not enough for my
taste. And then, when | saw your job advert In the web, |
knew 1 had to apply.

Ms Hall: | see. Mr Berger. how would you feel about relocating
from Germany to London? Would that be a problem for you?

Mr Berger: Not at all. Actually, that's another reason why | was
interested in the position. | know London very well — you'll
see on my CV that when | was a student, | spent a summer
working as a clerk at a law firm in the City. | also studied
law in London for a semester. So moving here would be
absolutely no problem for me.

Ms Hall: Yes, | see. It also accounts for your excellent
command of English, | suppose.

Mr Berger: Well, thank you. I'm still trying to improve my
accent. though.

Ms Hall: So. let’s move to your present position, to the work
you've been doing. What can you lell me about your work
experience?

Mr Berger: Well, for the past two-and-a-half years, I've been
working for a German commercial law firm in Munich. We
have a few imemational corporations as clients, but mostly
small and medium-sized German enterprises. My work's

included a good deal of corporate restructuring. I've worked
on a few crass-border insolvency cases, too, and that was
very interesting, a real challenge.

Ms Hall: In what sense?

Mr Berger: Well, the fact that the laws regarding insolvencies
aren't unified in Europe makes the work challenging. The
courts play a different role in the insolvency process in
each country. Things can get very complicated., as I'm sure
you know,

Ms Hall: Yes, Mr Berger. It's something we have lo deal with all
the time.

Mr Berger: Well. that's another reason why I've applied for this
position.

Ms Hall: Right. I'm going 1o ask you a typical imerview
question, but actually I'm very interested in the answer:
could you tell me something aboul yourself, Mr Berger?

Mr Berger: Well, | think you should know that i'm someone who
loves his work: | think insolvency work is fascinating, like
solving a puzzle, a very complex ane, in which people’s
livelihoods are al stake. | love the combination of
understanding the relevant laws, trying to understand the
personalities and the interests involved. and finding the best
possible solution for my clients.

Ms Hall: Hmm. But why should we hire you over all our other
applicants?

Mr Berger: | think you should hire me because | have the
background you require: expernence in insolvency work, an
intemational perspeclive. knowledge of languages. I'm aiso
a member of the Insolvency Practitioners Association, which
was one of the requirements in your advert.

Ms Hall: Good. Perhaps | should ask you if you'd like 10 ask
me anything?

Mr Berger: Yes. Could you tell me something aboul how
attorneys are trained in the firm?

Ms Hali: Well. that's a very good question. First of all, we have
a training scheme which ...

Unit 15
Listening 1

Mr Langston: So, Mr Greene, good to see you again. Please
have a seat,

Mr Greene: Thank you.

Mr Langston: How's business? | remember that the last ime
we met you'd just expanded your fleet, hadn't you?

Mr Greene: That's right. Business is OK at the moment, but
not great, not great at all. The new cars aren't working out
as well as I'd hoped, actually. People just don't seem to be
taking as many cab rides as they used 1o — trying lo cut
down on their expenses, | guess. And the new subway
connection to the airport hasn't helped us either.

Mr Langston: Right. So. what brings you here today?

Mr Greene: Well. like | sald, business isn't great at the
moment. But we're surviving. The problem Is, we've heard
that a newcomer's planning to enter our market.

Mr Langston: | see. No ane's ever happy aboul news like that

Mr Greene: That's right. Well, these guys call themselves the
Crange Team or something, and all their cars are orange. and
they've been advertising all over the place ...

Mr Langston: | sec.

Mr Greene: ... and some people are getting wormied. Not just
us. Our competitor, especially. You're familiar with our
competitor. Belmont Cabs?

Mr Langston: Yes, of course.

Mr Greene: Well, here's what's going on. Dan Belmont called
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me the other day and said he wanted to meet and have a
beer, | thought it was a good idea to get together and talk
things over, you know, how business is going and things like
that. And then Don started talking about prices, and if there
wasn’'t something we could do to make it harder for these
Orange boys to get a foothold in our territory.

Mr Langston: Ah, | see, Mr Greene. That's why you're here —
you're wondering about the legality of such a step.

Mr Greene: That's right. Belmont suggested we cool off our
competition a litthe and agree on some things like territory
and prices. He said we should agree to lower our prices
below those of the Orange Team, but aiso fix a certain lower
limit that we both adhere to, so that our losses wouldn't be
too great.

Mr Langston: Well, I'm glad you had the good sense to come
to me, Mr Greene. Of course. you are aware that there are
laws against this type of anti-competitive behaviour.

Mr Greene: Yes, | know. That's why I'm here. | just wanted to
know how serious a crime that is. | mean, there's no harm
in talking about things over a beer, is there?

Mr Langston: Well, actually, according to the antitrust law, even
it you only discuss the idea of dividing up territory or price-
fixing with a competitor — that's what Mr Baelmont's
suggestion amounts to, you know — even if the suggestion
Is never put into practice, it could still be an infringement of
the law. The infringements in this case would be for
conspiracy to allocate territories and fix prices. Of course,
it's very hard from an evidentiary standpoint for the case to
be proven, but it's still a violation.

Mr Greene: Bul we're just a taxi company. | mean, it's not like
we're Microsoft or anything.

Mr Langston: That's irrelevant. I'm afraid. The law still applies.
And territorial allocation — which is what dividing up the
territory between yourselves is called - is a serious hreach
of antitrust law.

Mr Greene: | see. Another suggestion he had was a discount
on airport trips. a special price, really dirt cheap. that'd help
us to hold on to what’s left of the airport business.

Mr Langston: Well, that's what's known as predatory pricing.
It's trying to keep new businesses from entering @ market
by lowering prices below cost temporarily.

Mr Greene: | see they even have a name for it.

Mr Langston: Yes, they do. And they also have punishments for
it. Let me caution you that the fines can be very high for this
sort of activity, Mr Greene. | must warn you that in this
Jurisdiction, Individuals directly involved In serious anti-
competitive behaviour face the threat of criminal prosecution,
which could lead to imprisonment. You should be aware that
the risks of being a party to an anti-competitive agreement or
abusing monopoly power are serious.

Mr Greene: Well, | can't say you haven't warned me.

Mr Langston: As your lawyer, | must strongly advise you to
cease all communications with your competitor on the
topics of territory and pricing. Furthermaore, | recommend
that your competitor be advised of the illegality of his
behaviour. | also suggest you concentrate on other, legal
means of improving your position in the taxi-service market.

Listening 2

How are mergers evaluated? Section 16 of the Act lays out the
critefia to be employed in the merger evaluation process. There
are three key steps. First, the investigators, and, where
appropriate, the Tribunal, must consider the impact of the
merger on competition. This i1s not simply a matter of
calculating present market shares and imputing future market
shares, It's a sophisticated analysis in which a range of factors
must be considered. The nature of the product, the state of

international trade in the product, past inter-firm relations, the
prospect that, in the absence of the merger, one of the firms
may fall are some of the factors that have to be accounted for.
Once this analysis Is done, it's possible that a merger that
leads to a large market share might be approved, whereas one
that resuits in substantially smaller market shares might be
rejected. One word of advice here: the definition of the market
is a very important step in conducting the competition
analysis. Predictably. the parties tend to define their market
very widely: competition authorities tend to rather narrow
definitions of the market. Taking clearly ridiculous views of
market definition isn’t helpful to the evaluation process.

If the first question is answered in the affirmative, that is, if it's
found that the merger will impede competition, the investigators
and tribunal must ask whether there aren't efficiency gains from
the merger that may counter-balance the negative impact on
competition, Here again, try and avoid presenting extreme ideas
or analyses based on anecdotal evidence alone - don't
exaggerate the efficiencies expected from the merger, and bear
in mind that the evidence regarding the efficacy of mergers as a
corporate strategy is sceptical at best. Or if, as appears
inevitable, you're going to use the economies-of-scale argument
for @ merger, then present evidence, don't simply assert it, and
don't simply claim that because there are significantly bigger
firms in the same industry elsewhere in the world that this
somehow means that the continued existence of your firm
demands that you be permitted to merge. And related to this, if
you're going to insist that turning down the merger will result in
the death of one or even both parties to the merger, then again
be prepared to support this with data and sound analysis.
Assertions are cheap, and we've heard them all before. Your
problem with efficiency defences is that they need to be
evaluated up front before the merger has been consummated.
This means that the claims are inherently speculative, as
parties are not yet in a position to demonstrate their existence.

The final step is the assessment of the impact on public
interest. An anti-competitive merger may be permitted in the
face of strong publiic-interest reasons in favour of the merger:
by the same token, a merger that's judged to have no negative
impact on compefition may be disallowed on public-interest
grounds. This is a difficult and controversial step. It's eased
somewhat by the fact that the Act specifies the public-interest
grounds that may be considered, but it'll always be a difficult
judgment call. Again, cynicism and vastly exaggerated claims
don't help anyone's case or promote the effective
administration of the faw.

I want to end this by emphasising a paint made at the
beginning of my discussion of mergers. There's no public policy
presumption against mergers. On the contrary, it's recognised
that these transactions are frequently an aspect of corporate
restructuring that's inevitable and productive. I'd expect the
vast majority of mergers to be easily approved. And even those
that do run into objections from the competition authorities are
generally susceptible to a negotiated resolution that allows a
form of the transaction to go through without offending
competition requirements. But mergers that are devised for
dominating markets will fall foul of the Act. Better ta recognise
this up front; in other words. factor this regulatory hurdle into
your calculations right from the beginning. It'll save time and
money and considerable frusiration down the line.



Exam focus
Part 1

Extract 1

Lawyer: So, Ms Wilson, what can | do for you?

Ms Wilson: Well, | just bought a house last month. When |
signed the contract. | didn't realise — and the seller didn't
tell me - thal my neighbour’s driveway 1s entirely on my
property. What I'd like 1o know is if | have any recourse
against the former owner. Or do | have to fight it out with
my new neighbour?

Lawyer: Well, first we would have to find out the facts. Is there
an easement? How long has this situation existed? Things
like that.

Ms Wilson: Well, I've already checked he deed - lthere's no
mention of an easement. And | think it's probably been this
way since his house was built, A friend told me that my
neighbour may actually have a claim to the property! Is that
possible?

Lawyer: Well, there s a concept called adverse possession.
That's a situation where someone can acquire title 1o
property under certain conditions. We'd have to find out if
these conditions apply in your case, However, if the
neighbour can claim adverse possession, you do have
options. You may be able to negotiate an easement in
return for him giving up his claim. for example.

Wis Wilson: { see.

Extract 2

Well, you know, | was in your shoes a year ago. When | began
work here in the Corporate Division, | wasn't sure if | was going
to be happy. And | didn’t know much about the work at the
time. But | can honestly say | leamed something new on a day-
today basis. | guess that’s the beslt thing you can ever say
about a job. And | had the opportunity to become involved as
much as | liked in the life of the firm, both in terms of aspects
of work and training, and the social life. It was really up to me.
And everyone was very welcoming and friendly, nght from day
ane. I'm sure you'll find it that way, too.

The work here Is always varied. | gol an excellent opportunity
to try my hand al some business development-related research
and deliver a presentation on this. So | was able to keep up
some of the academic side, too. And | was actively encouraged
to llaise with clients, even from a very early stage. It has been
a very rewarding year for me.

Extract 3

Woman: S0 how's the new associate working out?

Man: Well, Marcus is definitely not lacking anything in the
brains department, if you know what | mean - as sharp as
a tack, I'd say. Which is just what we need night now with
the Samuels case — very challenging stuff, But he's a bit of
a lone wolf. and I'm not sure that the others will appreciate
that in the long run. I'm thinking | nught have to have a
word with him, you know, 1o try and fosler some team spint.

Woman: Well. at least he's up to the task. Unfortunately | can't
say the same aboul our new addition in Banking and
Finance. John doesn’l seem to have much of a grasp of the
fundamentals. | think we're going to have to remind him of
some of the basics. | was thinking of a staff seminar for
some of our newer people. Really just to brush up on
things. But, to be fair, John does put his back into things —
he’s often one of the iast 1o leave in the evening, and he's
very conscientious about things like filing papers and
meeling deadlines.

Part 2

Thomas: Mr Sanderson, I've really been enjoying my work here.
You know, I'm even thinking of going into insolvency work
later on.

Mr Sanderson: Well, | must say I've never regrelled it myself.
Of course, the work isn’t for everyone — sometimes things
can get quite complicated and tncky. You really need 10 use
your head most of the ime. But some people relish that;
i's really ideal work for someone who doesn’t shy away
from a chalienge.

Thomas: Is there any advice you can give me at this point in
my career, Mr Sanderson?

Mr Sanderson: Well, if you're really that inlerested. then I'd
advise you 10 join a professional organisation. You should
consider applying for student membership in R3 — the main
insolvency practitioner organisation representing the
profession. They provide courses, hold conferences, publish
journals and newsletters, and things like that. You can learn
a good deal about the profession. And iU's a greal way Lo do
some networking while you're still at university.

Thomas: Thanks for the tip. Sounds like a good idea. I've got
another gquestion, Mr Sanderson, if you don't mind. | know
that insalvency practiioners have la be licensed, And to get
licensed, you have o pass an exam, don’t you? How
difficult is the exam?

Mr Sanderson: Ah, yes, the Joint Insolvency Examination. Not
an easy exam. by any means. But there are preparation
courses lo help you get through all the material. I'd certainly
recommend one of those. Things may have changed a bit
since | took i, but from what I've been told. it's not as
important to have a detailed knowledge of legislation as it is
1o know aboul practical maiters, how cases are handled.
whal requirements and professional guidelines there are.
and how these have an impact on insolvency in practice. So
you should keep your eyes and ears open while on the job
here. And naturally, the importance of strong communication
skills shouldn't be underestimated.

Thomas: | see. What about the other qualifications you need to
become licensed?

Mr Sanderson: Lel me see ... Well, you need to have some
years' experience doing insolvency work at a law firm. |
believe you have to have a minimum of five years® fulltime
insolvency work expenience. And not less than two of these
five years musl be spent doing higher insolvency work, that
15, work involving the management or supervision of a case.
And the IPA — that's the Insolvency Practitionears Association
- requires thal you're a member of the Association and that
you hold a practising certificate.

Thomas: Pretly demanding.

Mr Sanderson: Quite. And the IPA also has some special
requirements for students wanting to register with them.
Certain academic qualifications. | believe, I'd certainly
advise you to look into those,

Thomas: Thanks for the information, Mr Sanderson.

Mr Sanderson: My pleasure.

Part 3

OK. the next item on the agenda is a forthcoming seminar on
ecommerce. This is a one-day event, which will be dealing with
many aspecls of doing business online, so i1's abviously very
relevant for us. Can you check the date, please? | know that
lasy year this seminar look place in July, which caused some
difficulties due to holidays. but this one’s in August. The exact
date is the 7th, um, & Tuesday, | believe.
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The course leaders, Rob Bateman and Helen Johns, are both
excellent. They'll share the three morning sessions between
them. First, there's a useful overview of the regulatory
framework, When things are developing so quickly, it's
essential for us to be up to date on this.

Now, there's a bit of time programmed for questions at the
end, but this opening session is very much a lecture. However,
the next session, on harmonisation and trade facilitation, will
be in workshop format, so take along any regional or market-
specific issues you'd like to raise.

The third and final session before lunch will be on websites,
focusing primarily on privacy policies, and that session will
include a short film on data protection, which looks particularly
interesting. it's good they're covering so much ground in the
morning, and there's great variety in terms of how the
infarmation is put across.

At lunch, you're bound to meet many ather people who are
dealing with e<commerce matters, so make the most of any
opportunities to learn from those with more experience. During
the lunch break, there'll be an extra 30-minute slot, which will
deal with electronic signatures. It's described as a practical,
hands-on session, and numbers are |limited, so you'll need to
reserve a place for this immediately. I'd like at least one
person to attend, please, and be ready to report back at a
future staff meeting.

The afternoon will begin with a guest speaker, Sally Greenside,
whose presentation is on disputes arising out of domain
names. | know that over the last few years, Sally has advised
both dot-com start-ups and large corporations, so she really
knows what she’s talking about.

Rob Bateman has the session after Sally's, where he will
explain some of the contractual aspects of outsourcing, from
an online perspective. Even if you're not working in this area
yet, you almost certainly soon will be, so this is another
Important topic for everyone.

The last session, chaired by Helen Johns, will be a panel
discussion on distance selling, a nice broad theme within
which you can bring up any issues you feel haven't been
addressed. There'll be opportunities to raise questions relating
to the earlier sessions, too.

Now, the price. Well, the full conference fee with all materials
is £450, but as CPE members, we quallfy for a discount of
20% on this, so at £360, the day is very good value, in my
opinion, Try to let me know as soon as possible who'll be
attending.

Part 4

1 V've just started a job as an associate here in the firm. |
spend most of my time working on patent litigation, doing
the legwork and preparing the cases for trial. By and large,
it's interesting work, but it does have its downsides. | have
to do a lot of digging around for information. visiting clients
and looking together with them through boxes of
documents. That can be incredibly tedious. I'm definitely
looking forward to moving up - to managing cases on my
own some day, rather than just assisting the partners.

2 My work at the firm primarily consists of opinion work. A
client will want to know whether a product he is working on
will infringe the patent rights of others. To write an opinion,
it's necessary to be familiar with the patent or patents
involved and with the client’s technology. That usually means
many hours spent reading up on something. I'm a bit of a
loner, so that suits me fine, but at times, trying to get a

handle on the subject matter can be extremely difficult, and
that's sometimes frustrating. Still, I'm confident about the
guality of the opinions | write. On the whole, | really enjoy it —
wouldn't dream of doing anything else,

As senior partner in the firm, I've got a lot on my plate. That
can be stressful. |'ve got to make sure our clients are
happy with the quality of representation and legal counsel
they receive. And I've got to keep an eye on our costs,
make sure things don't get out of hand, ensure value for
money. That's the least satisfying aspect, | also have to
keep my team focused and informed — make sure we're
always on the ball. It's up to me to communicate a vision -
where we're heading as a firm — and that’s something I'd
like to be able to do better in the coming years.

I've been an associate at our firm — which handles some
really high-profile IP cases - for two years now. Last year, |
Joined one of the teams of litigators, and | go to court
regularly. | work with some pretty high-calibre people, some
first-rate litigators at the firm, and that's a real plus: there's
just so much to learn from them. One of my main duties
right now is taking depositions and defending depositions.
That means | have to deal with witnesses quite a bit —
some of them can be quite unhelpful, and not always
pleasant. That's something | don't usually enjoy. Someday
I'd like ta be in the limelight and present arguments myself.
As a firstyear associate at the firm, | work on patent law
cases. | must say I'm fortunate that my work is so varied.
Some people might see that as a drawback, but | like it. |
might spend a day or two writing a patent application, then
perhaps devote a couple of days to studying the patents of
a client’s adversary. The next week, | might assist one of
the partners in court. However, | don't have a say in
choosing the things | work on, those are delegated to me,
unfortunately. But there's never a dull moment. Still, I'm
looking forward to next year, when I'll learn more about
copyrights.



ILEC practice test

This is the Cambridge Intermational Legal English Cenrtificate.
Listening Tesl.

Sample Paper

Look at the Information for Candidates on the front of your
question paper. This paper requires you o listen to a selection
of recorded material and answer the accompanying questions.

There are four parls to the test. You will hear each part twice.

There will be a pause before each part o allow you 1o look
through the questions. and other pauses to let you think about
your answers. Al the end of every pause, you will hear this sound.

You should write your answers in the spaces provided on the
guestion paper. You will have five minutes at the end to
transfer your answers to the separale answer sheet.

There will now be a pause. You must ask any questions now.
as you will not be allowed to speak during the test.

Now open your question paper and look at Part 1,

Part 1

You will hear three different extracts. For questions 1-6.
choose the answer (A. B or C) which fits best according to what
you hear. There are two questions for each extract.

You will hear each extract twice.
Extract 1

The six months | spent in Milan were amazing. It wasn't just
that | was part of a smaller team. it was also that | had to
work with other local firms. I'd worked with the Rtahan office
before, during a banking deal. but being on the spot meant
that | could really grasp how things work oul there. That
experience helps a lot when you gel home, | think that the
firm's smaller European offices are different from. say. Hong
Kong or Singapore — which are much moare what | would be
used to back home — so it was a good choice for me.

| think sometimes as a trainee it can be difficult 1o see the
significance of some of the work you do. It took me a while 10
appreclate the fact that without the routine elements,
transactions simply can’'t complete successiully. Working in the
firm's Milan office was an eye-opener for me, as it's a smaller
outfit than back home and there's less In the way of practical
support, so it made me realise the importance of getting every
detall right and still being efficient about |t. Even as a trainee,
there's a need to manage effectively and delegate,

Now you will hear the recording again.

Extract 2

Lawyer: Roberl, good moming. Thank you for coming. 1 just
wanted 1o updale you on where we are Concerning your case.

Client: Oh, yes. that would be really useful.

Lawyer: Basically. what's happened is that some neighbounng
homeowners have been granled a Temporary Restraining
Order, preventing your comparny from carrying out any further
chemical operations on your property. What happened was
that their lawyers were able to convince a judge that your
chemical operations are contrary o your Zoning status.
They've also got some evidence that chemicals may be
leaking onto their [and. That's how they met the requirements
necessary to get an order, and they've posted a bond 1o
cover any [0ss you might incur.

Client: So when do | get any say in the matter? It seems
ridiculous that they're complaining about the chemical
operations when the local authority has no problems with it.

We've been doing it for six years.

Lawyer: Yes. | know, Robert ... and with the local authorities on
our side, | wouldn't be overly wormied. However, apparently the
homeowners do have some pholographs to submit which
may well support their argument. A hearing is scheduled for
next week 1o determine whether cause exists 1o continue the
arder or not pending a full tnal. At the heanng, you'll need to
testify and provide the technical background.

Client: | sec.

Now you will hear the recording again.

Extract 3

Woman: Your new recruit called me about the Thwaite case the
other day. How's she getting on?

Man: Claudia? She’s not doing badly, actually. She cerlainly
keeps the paperwork moving — which is more than can be
sald for her predecessor, | must say. I'm already able ta
leave most routine aspects of cases o her without feeling |
need o look over her shoulder every two minutes to make
sure she's coping OK. My only reservation would be that |
feel she's got a little too involved in this Thwaite case; that
she's not quite embraced the firm's team approach
complately. I'll have to find a way of broaching the |ssue
with her. What about your chap, Pedro?

Woman: Oh, Pedro’s doing fine, too — just a few rough edges. |
got a bit worned about his interpretation ol one client’s
needs, though. He hadn't qurte realised that some of the
work he was undertaking, though appropriate enough in
itself, was rather time-hungry in ways that weren't moving
things forward - | had to explain the cost spetifics. He took
what | said very well and probably just needs 1o altend a
session on research techniques. you know, something on
largeling the answerable questions.

Now you will hear the recording again.
That is the end of Part 1.

Part 2

You will hear part of a consultation between a lawyer and a new
client, Anna Krupa, who Is planning 1o sel up her own business,
For questions 7-11. choose the best answer, A, B or C.

You will hear the recording twice. You now have 45 seconds to
look at Part 2.

Lawyer: Good morning. I'm Malcalm Travis.

Anna: Good marming. Anna Krupa.

Lawyer: Pleased to meet you. First of all, | have 1o ask you,
has the firm acted on your behalf in any other matter?
Anna: Not exaclly. My husband was a client of your firm some

years ago. He works in the insurance sector. bul it wasn't a

commercial matter — his siblings were contesting the
contents of their parents” will — so iU's of no relevance 1o
what we're dealing with now. But he was happy with the
firm, so that’s why I'm here.

Lawyer: And | understand you're interested in setling up your
own business?

Anna: That's nght. It's Ume to capitalise on my expernence and
training. I've been lucky; soon after graduating, | got work
with an innovative software company and was involved in a
highly successful project. Then | was head-hunted by a
larger company. where | stayed for 12 years. That was my
last job. | got quite a generous severance package from
them, which I've put to good use. I've taken time out to
develop some research projects of my own, free from the
pressure of having to took for another post.

Lawyer: Why did you leave them. may | ask?
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Anna: Well, | had some minor differences with my line
manager. You know, little things like | wanted to upgrade the
medical insurance plan that was part of the salary package.
and they refused to pay. But although it was a comhbination
of factors, the main trigger was getting passed over for a
promotion. That's when | decided that I'd rather work for
myself — so | quit. It was quite amicable, but I'm still a little
bitter about not getting the credit | felt | deserved.

Lawyer: And do you have a copy of the employment
agreement? The reason | ask is because often they contain
a restrictive covenant.

Anna: | do remember that there was something that prevented
me from taking their customers, but | don't think it said
anything about not competing with them in a more general
sense — you know, geographical location, confidentiality,
those sorts of things. In any case, if memory serves me
correctly, it was only operative for one year after leaving,
and that's passed now — but I'll check it out. I've still got
the agreement somewhere - would you take a look at it for
me to make certain?

Lawyer: Absolutely, | would need to. So what are your priorities
at the moment?

Anna: Well, I've come up with what is basically a new kind of
software package — an invention If you like, |'ve already
applied for a patent, so that’s all in hand, but | need to be
thinking about a business plan before | approach the bank
for a loan to cover the start-up costs, You know, | have to
conduct live trials, think about business premises, even
staff eventually. But | want to keep my overheads down, so
I'm looking for ways of doing that which allow me to
maximise any investment | make. Could you advise me on
such things?

Lawyer: Indeed we could. Let’s talk about the business pian
first.

Now you will hear the recording again.
That is the end of Part 2.

Part 3

You will hear an announcement at a seminar about a future
conference on the subject of taxation law in South America. For
questions 12-20, complete the sentences.

You will hear the recording twice, You now have one minute to
look at Part 3.

We've got a few minutes before our next session, so there's
just time to give you some information aboul an upcoming
conference on the topic of tax incentives in Latin America. The
two-day conference will be held in Miami, Florida, on the 17th
and 18th of March and i1s being presented by the taxation
section of the International Bar Association.

Delegates will have the opportunity to update their legal
knowledge and meet leading international tax lawyers and
industry experts. The conference should appeal to
accountants. economists and corporate lawyers dealing with
international tax issues in Latin America,

If you register now, conference fees can be as little as $485,
even for non-IBA members who fall into certain categories; for
example, lawyers under 30, fulltime academics and judges. To
get these reductions, however. you must register before the
18th of February. After that, fees increase to $845 for non-
members and $745 for IBA members. If you wish to attend the
conference dinner, there is an additional charge of $120.

Otherwise, fees cover attendance at all working sessions.
These will be in English, and English—-Spanish interpreting will

be provided. You will also receive, in advance, all conference
materials, including any speakers’ papers submitted before the
11th of February. and you'll be able to get on to the IBA
website in the seven days prior to the conference, During the
conference itself, lunches, light refreshments and evening
receptions are also included in the fee.

A key feature of this conference is that it will be run partly as a
competition for selected young lawyers who will each present
papers on a particular incentive or disincentive in a Latin
American jurisdiction, The best speaker amongst them will be
presented with an award at the Closing Reception. If you'd like
to take part, you need first of all to be under 40 years of age
and be ready to do a 15-minute presentation. The topics of the
six sessions are as follows: on the first day, sessions will
focus on tax incentives in oil and mining activities and in the
financial services sector. If none of those topics appeals, then
the following day's programme might hold more interest for
you, That's when the emphasis will be on tax incentives in
utilities, in ecotourism and in the real-estate sector. Each
speaker needs to present a particular incentive or disincentive
in a local Latin American jurisdiction, together with the reasons
for implementing it. The effectiveness of local tax
arrangements for attracting foreign investment should also be
addressed. Each presentation will be followed by a panel
discussion which further investigates the issues raised.

Finally, if you're hoping to attend the conference — whether as a
speaker or a delegate — and you live outside the USA, you may
need to think about a visa. The conference organisers would
like to stress. though. that they are unable to issue a letter in
support of any application until they have received a completed
registration form and the full fees.

So, if you'd like more information about the conference ...
MNow you will hear the recording again.
That is the end of Part 3.

Part 4

Now look at the fourth and last part of the test. Part 4
consists of two tasks.

You will hear five short extracts in which various employees of
a law firm called Haddiscoe are talking about working for the
company. Look at Task 1. For questions 21-25, choose from
the list A-F the thing that impressed each spealker about the
firm Initially. Now look at Task 2. For questions 26-30, choose
from the list A-F what each speaker regards as the most
valuable experience they have gained whilst with the firm.

You will hear the recording twice. While you listen, you must
complete both tasks.

You now have 40 seconds to look at Part 4.

1 I'd applied to various law firms and been put off by the very
traditional image you get from all the paperwork they send
you. Haddiscoe stood out as different. they dispensed with all
that; just invited me in for a fairly laid-back interview, which
really suited me. Once I'd settled in, | realised not everything
was quite as flexible and friendly as the recruitment staff had
suggested. But never mind; | got the chance to work with
people who realily know their stuff in fairly specialist areas of
the law. They could be difficult at times, and it was a steep
learning curve for me, but brilliant training — giving me a
future as a specialist in those areas, too.

2 I'd trained with another firm where working conditions were
excellent, but | was fairly ambitious. and could tell from the
interview that at Haddiscoe |'d be able to branch out into all



sorts of areas that Interested me for the future -
particularly the regulation of financlal markets. | couldn't
have gol that anywhere else so early on In my career. You
couldn’t pick and choose, of course, but | was lucky, getting
taken on as assistant to a partner on a multi-million-dollar
financing deal. | got to work directly with the financiers,
drafting a whole document from scratch. It was only one
aspect of the project, but that direct contact gave me real
insights into that branch of the law.

At first, | wasn't sure that | fitted Haddiscoe's image. having
trained in a more traditional firm, but | did eventually find |
had lots in common with my colleagues. What actually
attracted me was the firm’s willingness to experiment with
different ways of working, even for more junior staff;
staggered hours, the option of working at home sometimes
— it was all refreshingly forward-looking. Once there, the
most beneficial thing for me personally was working as part
of a team on complex intemational projects where we'd
liaise closely with various overseas offices. It wouldn't have
been my choice, because nothing in my previous training
had prepared me for that, but | gradually acquired the
necessary expertise.

I'd read a very positive article about Haddiscoe in the
press, but it was only at the interview that | sensed how
intent they were on expansion. | reckoned that would mean
training opportunities, interesting work with high-profile
clients, etc., so | didn't even apply to any other firms. In
actual fact. I've mostly been involved with fairly routine work
with little opportunity to branch out. It wouldnt have been
my choice, but it has meant that I'm trusted to do more
things on my own. Like when the partner takes me along to
meetings and then leaves all the follow-up to me - drafting
the documents, preparing for the signing. etc. Some
colleagues recruited more recently don't really get that.
Friends working at Haddiscoe seemed quite enthusiastic.
but colleagues aren’t everything, so | got hold of a copy of
the firm's mission statement. It might not be the best way
to choose an employer, but | found myself in sympathy with
their general approach and so applied. | was pleasantly
surprised by the variety and the scale of the litigation
projects | got involved in, though | have to be flexible. But
the real plus for me is the chance | get to pass my
knowledge and experience on to newer recruits. Devoting
time to the Induction course means less contact with
clients, which might mean less higher-level work in the
future, but the rewards far outweigh any drawbacks.

Now you will hear the recording agaln.

That is the end of Part 4. There will now be a five-minute
pause to allow you to transfer your answers to the separate
answer sheel. Be sure to follow the numbering of all the
questions. The question papers and answer sheets will then
be collected by your supervisor. I'll remind you when there is
one minute left, so that you're sure to finish in time.

You have one more minute left.
That is the end of the test.
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I Answer key

£

Unit 1
1 1 Aintemmational students who will be studying at English
universities
B students who are going to study law in a European
university
2 A
3B
21b 2c¢ 3a
3 1 basedon 2 disputes 3 legislation 4 bound by
5 provisions 6 custom 7 precedenis 8 rulings
9 codified 10 non<criminal
5§1c¢c 2a 3b 4e 5d
6 1 regulations 2 ordinance/bylaw 3 bill 4 directive
5 statute
7 1 ordinance 2 regulations 3 bill 4 statutes
5 directive
91e 2g 3i 4a 5b 6¢c 7Td 8f 9h
11 1 ¢ 2f 3a 4bh 5d 6 e
12 1 breach of contract
2 The lawyer thinks it's hard to say.
13 1e 2i 3b 4h 5g 6f 7c 8d 93
14 1,2.3,4,6,7,9
15 1b 2e 3d 4a 5¢
16 1 draft: an answer, a brief, a complaint, a motion, a
pleading
2 issue: an injunction, a notice, a writ
3 file: an affidavit, an answer, a brief, 2 complaint,

okY

20

a motion, a notice, a pleading

4 serve: a complaint, an injunction, a notice, a pleading,
a writ

5 submit: an affidavit, an answer, a brief, a complaint,
a motion, a notice, a pleading, a writ

inter alia, sic, e.g., v.

1¢c 2e 3f 4b 5h 6g 7a 8d
1d 2g 3a 4b 5h 6f 7¢c Be 9]
10 |

1 barrister 2 attorney 3 in-house counsel

4 solicitor

Advantages

more autonomy and responsibility

27

31

34

35

advise: clients, corporations, defendants

draft; contracts, decisions, law, legislation

litigate: cases. disputes

practise: law

represent: clients, corporations, defendants

research: cases, decisions, law, legislation

corporate lawyer, defence lawyer, government lawyer,

patent lawyer. public-sector lawyer. tax lawyer. trial lawyer

1 barrister 2 Bar Vocational Course 3 call to the Bar

4 bar association 5 bar examination

6 admitted to the Bar 7 to disbar

1 He worked at G.R. Foster & Co. Salicitors, Cambridge, UK.

2 He speaks English. French and Swedish.

3 He did his first degree at the University of Essex,
Colchester, UK.

4 His main duty at the European Commission was
drafting opinions in English and French dealing with
contracts awarded for projects.

5 He is presently enrolled in a Master's Programme in
Law and Information Technology at the University of
Stockholm, Sweden.

1 He says that the firm is traditional, and people are
hard-working and serious, but friendly.

2 He says that the size sounds ideal, that it is not as
small as the firm he worked for in Cambridge, but not
too big either (unlike the EU Commission).

1 Mr Robertson 2 Full Partners 3 Real Property

4 Salaried Partner 5 Associate 6 Paralegal

Department/Company: is/are headed by, (is/are in charge

of)

Person: is/are assisted by, is/are responsible for., is/are

in charge of, report to

Both: is/are managed by

Speaker 1: 3,4, 5

Speaker 2: 1,2,3,4

Speaker 3: 2, 3. 4

Speaker 4: 2, 4,5

Speaker 5: 1,2, 3

1 Will improve future job opportunities

2 Four weeks

3 Do clerkships starting In first year of law school, in a

variety of firms

DO e WN =

Small firms Large firms

: opportunity to work on prestigious cases
chance to rotate through different practice areas
asked to write briefs and letters

~

allowed to conduct research and manage court books

opportunity to make many contacts

more training offered

made to feel part of a team

invited to participate in social events

family-like atmosphere

NSNS TS

made good use of time




Unit 2

1
2

(8]

Oo~NDUmS

10

12

13

16
a7
13

20

22

24
25

26

a5 b4 c1 d6 e2 (3

officers, pariners, directors, managers,

company secretary, auditor

1e 2f 3c 4j 5b 6h 7Td 8a 9i
10 g

2,3.5,.7.8

C corporation

le 2a 3c 4b 5d

2.4

1 True 2 False 3 False 4 True

1 expired 2 entitiedto 3 in leu thereof
5 repealed 6 amended 7 vestedin
1 a:lines 1.7
b: lines 8. 12 (both)
2 It can be deleted without changing the meaning of the
sentence.

4 provided

3 a

3.6

1 False 2 False 3 False 4 Tua 5 True 6 True
7 False

Ih 2d 3¢ 4a 5 6e

The Bill Is intended to stop businesses {particularly

accountancy firms) moving abroad because of the current

rules governing the liability of partnerships.

1d 2e 3b 4f ba 6¢

1 True 2 False 3 False 4 True

The dispute involves whether the directors were acling

lawfully when they called the annual shareholders’

meeling early.

ib 2¢c 3d 40b

1b 2a 3a 4b 5a 60b

1 They stipulate a deadline before which the direclors
must. at their discretion, determine when to hold the
shareholders’ meeting for eleclions of the board.

2 The shareholders claim that the board held the annual
shareholders” meeting early to strategically circumvent
an anticipated proxy fight in order o perpetuate their
control of the company.

3 1t might be used to define the board’s duty 10 act and,
depending upon the severity of the potential breach of
such duty, the court might step in and overtum the
board’s decision.

1 state 2 reguires 3 precludes

1 The purpose of the letter is to pravide the lawyer's
cllent with an understanding of the legal aspects of the
case In which the client is involved.

2 It was probably written at the shareholders’ request so
that they could make an informed decision about how
to proceed regarding the matter.

3 Paragraph 1: Referning lo the subject matter
Paragraph 2: Summarising facts
Paragraph 3: Summarising facls; ldentfying legal issue
Paragraph 4: Referring 1o relevant legislation/
regulations; (Referring to previous court decisions)
Paragraph 5: Summansing facts: Referring to previous
court decisions. Drawing conclusions

1 | have now had an opportunity to research the law on

this point and | can provide you with the following

advice.

To summarise the facts of the case, ...

The issue in this case is whether the ...

The bylaws of the company state that ...

The law in this jurisdiction requires ...

O &= N

27

6 The statutes give wide leeway ...
T 1t s possible that the court will take this into
consideration and hold that ...

8 The court might then hold that ...

9 Courts are usually reluctant to ...
10 The facts in this case simply do not justify ...
11 | therefore conclude that ...
Suggested answer
Dear Mr Carpenter
You have requested advice concerning the founding of a
Limited Liability Partnership (LLP) and whether this form of
company would be advantageous for your accourting firm.
| have now had an opportunity to research the matter and
can provide you with the following advice.
First, altow me to outline the features and some
advantages of an LLP. In an LLP. obligations accrue 1o the
name of the partnership rather than to the joint names af
its individual members. Similar to a shareholder in a
limited liability company, an individual partner is only
personally liable for his pre-determined contributions 1o
partniership funds. Unlike a limited hability company,
however, the LLP Is more flexible in terms of decision-
making. Furthermore, board meetings, minutes hooks and
annual or extraordinary general meetings are not required.
in addition, the LLP enjoys the tax status of a parinership
and the limited hability of its members,
However, an LLP also has some significant disadvantages.
The accounting requirements are very demanding and are
expensive to comply with for small and medium-sized
LLPs, as accounts must be professionally audited. it
should also be mentioned that there is a restriction on
the management freedom of an LLP. Each LLP must
appoint a member who is responsible for administrative
cbligations. This member may incur criminal liability in
certain circumstances. Moreover, an LLP member enjoys
less limited liabifity toward third parties for negligent acts
or omissions in the course of his duties than a company
director. Finally, in the case of insolvency, stricter
provisions apply 1o an LLP.
Weighing the above considerations carefully, | firmly
belleve that it would be a wise decision for your fum ta
form an LLP. As an accountancy firm, you should have no
difficulty complying with the stricter accounting
procedures.
Please contact us if you have any questions about the
matters here discussed, or any other 1ssues,
Yours sincerely
Paul R. Sutherland

Language Focus

1

2

2 elapsing 3 discretion 4 prerequisite
5 interpretation 6 permit

2 states 3 provisions 4 to 5 make
6 on behalf of

Answer key
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Abstract noun Personal noun

appoint appointment
assume assumption
authorise authonisation
' form formation
| issue | issuance/issuing | issuer
=-°m : omission
provide  provision | provider .
redeem redemption | redeemer '
require requirement
resolve resolution
transmit transmtaston__ N -_| transmitter
42d 3a 4b
5 2 inthe course of / by way of 3 by way of
4 interms of 5 inresponseto 6 Inresponse to
7 interms of 8 by way of

6 2c 3d 4b 5a

7 an action, an appeal, an amendment, a brief, charges.
a claim, a complaint, a defence, a document,
an injunction, a motion, a suit

Unit 3

11 false 2 True 3 True 4 True

21e 2h 3f 4¢c 5d 6g 7b 83
31c 2e 3b 483 5d

5 Suggested answers

2 Ordinary shares have the potential to give the highest
financial gains, as they give a pro-rata right to
dividends, as opposed to preference shares, which
have a fixed dividend and do not give an increased
return in relation to the buslness's profits,

3 In contrast to ordinary shares, preference shares are
relatively low risk, as the shareholder has the right to a
dividend ahead of ordinary shareholders.

4 Ordinary shareholders are the last to be paid if the
company Is wound up, as opposed to preference
shareholders, who are repaid the par value of their
shares first.

6 1 The purpose of a rights issue is to raise cash from
shareholders.

2 If they do not wish to buy the newly issued shares,
they have the option to waive their pre-emption rights
or to vote to cancel them; the shares may then be
issued by the company to third parties.

71b 2c¢ 3¢ 4a

8 1 The nght to receive the residual income based on
shares owned in the company, and the right to transfer
ownership of the shares to others.

9
10

KE

2 Shareholders can express their disappointment with
the company's performance by either getting rid of their
shares or in some way exercising their voice by
communicating their concerns to the company’s board.

3 The one-tier board consists of directors, executive as
well as non-executive, who are appointed by the
controlling shareholders and who must answer to the
annual meeting. A two-tier board consists of an
executive board and a supervisory board. The
executive board includes the top-leve! management
team, whereas the supervisory board is made up of
outside experts, such as bankers, executives from
other corporations, along with employee-related
representatives.

1F 2EF(G 3Cc,D 4B 5G 6C TA BE

Suggested answers

1 the division of investments among various assets such
that the failure of or loss in one investment will not
necessarily financially devastate the company, since
other investments remain viable

2 qguestions which the respondent would prefer not to
answer. Simply asking them may cause the respondent
some embarrassment. For example, How can you
fustify the award of a 15% pay rise for the CEO when
dividends have fallen by 50%7

3 the communication or sharing of knowledge between
parties

4 encounter negative factors that prevent or hinder one
from obtaining one's goal

5 the wellknown philosophical problem that there are
some things which may be in everybody's collective
interest, but which are not worth anybody’s individual
effort. For example, | might benefit from the
construction of a new bridge, but not enough to justify
building it by myself. Even if | could assemble a large
team of friends to help me build it, there would still be
some potential beneficiaries who have not contributed
(free-riders). The problem is how to persuade
individuals to be confributors rather than free-riders.

6 If | don't like the way | am treated in a shop. | can
‘vote with my feet’ by leaving the shop and not
returning. If enough 'voters' do the same, either the
service will have to improve or the shop will fail. In this
context, it means showing your dissatisfaction by
selling your shares and leaving the company,

7 be accountable for one's actions to the shareholders
at the yearly shareholder's general meeting

8 collaborating or working together to resolve any
disputes or disagreements

9 a regulatory framework or structure in which the
employees are granted the right to participate in the
management of the company

10 in the public eye, subject to public scrutiny, for example
by the media

1ic 2d 3b 4a

1 exercise: authority, caution. control, force, influence,
power, pressure, restraint. rights

2 restrict: access, authority, benefits, capital, control,
freedom, power, rights, sales. spending

3 accrue: benefits, capital, interest, profits, revenue

4 dismiss: a case, a charge. a claim, an employee

1 dismiss 2 exercise 3 exercise 4 restrict
5 accrue(d) 6 exercise 7 restrict 8 dismiss
Suggested answer

Dear Mr Fraser

Thank you for your email of 26 September, in which you
request information concerning the two-tier corporate
management system found in German-speaking countries.
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26

27

| understand you are interested in investling in a German
company and would therefore like 1o have a clearer idea
about how this system differs from the one vou are
familiar with here in England.
Allow me to provide a brief explanation of how the two
systems differ. In the German two-tier system, in contrast,
to the Anglo-Saxon one-tier system, there is an executive
hoard and a supervisory board. The executive board
consists of the top management, and the supervisory
beard includes outside experts and executives from other
corporations, as well as employee-related representatives.
The supervisory board serves 1o oversee the management
and resolve confiicts between shareholders, managers and
employees. Unlike in Anglo-Saxon countries. employees of
large corporations in Germanic countries are entitled to
elect half of the members of the supervisory board, and so
employees have greater representation on the board.
| hope these remarks are of use (o you. Please do not
hesitate to contact me should you have any further
questions.
Yours sincerely
Max Appleby
1 False 2 False 3 True
1 A school of thought that believes that (legal)
documents should be written so that they can be
understood the first time they are read.
2 Because the language of law is conservative and text
based, and has a tendency to stick to tradition.
3 That lawyers deliberately keep the language difficult to
understand so that there is more need for their services,
Passive verbs: may be issued: received; may be
transferred. shall be divided; shall be entitled, declared;
shall be paid; |shall be) sel apart. shall first have been
paid; {shall first have been) declared, (shall firsi have
been) set apart; shall be distributed
Archaic words and expressions: thereto: thereon: per
annunr, thereol
sUGl amounts: those amourts or any amounts
such dividends: these dividends or dividends of this kind
such payment dates: these payment dates or the payment
dates mentioned
i1c 2b 3 a 4e
1 thereto 2 therein
5 thereon © thereof
as far as I'm concerned, In my opinion. The way they see
it, I think, To my mind
1 opinion 2 see 3 mind 4 my
7 concerned 8 think 9 seems
12 would
The new law specifies that companies are permitted to
buy back their own shares and hold them in treasury
rather than having to cancel them. (Paragraph 3).
It has been enacted fo assist companies amend their
share capital without incurning the costs of cancelling and
re-issuing shares that exist under current legislation, The
new faw will also bring the UK into line with other EEA
countries. (Paragraph 5).
The slx limits are:
It only applies to shares listed on London Stock
Exchange’s official list, AIM or comparable EEA market.
Shares must be held in treasury until they are resold
or transferred to an employee share scheme.
Companies must buy back shares out of distnbutable
reserves.
Bought-back shares must not at any time exceed 10%
of issued share capital.
Surplus shares must be disposed of within 12 months.
While in treasury, shares have no voting rights and are
not entitled to dividends.

5d 61
3 therewith 4 therefor; thereof

5 ask 6 point
10 firmly 11 me

29
30

w

o u

10

13

14

16

1?7

share{s)

LUnder 2t 3 mo 4t 5t 6 into;wth

2 conversely 3 discretionary 4 suggest

5 therefor
6 postpone
2 of; from 3 for:under 4 in:with 5 on; by to
G into
2 unlikely 3 irrespective 4 illegal 5 abnermal
6 unlimited 7 unrestricted 8 indirect 9 informal

10 incomparable

2 fpreemption 3 irefusal 4 d consolidatuon

5 gdivision 6 cresolution 7 a diversification

8 b amendment 9 h reliance

We wish you a Merry Christmas and a Happy New Year!

i |

1d 2b 3e 4¢c 51 6g 7 a
1 acquired company 2 fnendly takeover 3 target
4 voluntary liquidation 5 insolvent

1c 2c¢ 3b
1 False 2 True
1 to introduce myself
about 4 going to tell
7 few comments on

10 have Ume for
13 discussion

5 True 6 True
3 be speaking
6 overview of

9 discuss

12 conclude with

3 True 4 False
2 I'm with the
5 interrupt me

8 deal with

11 move onto

a X, 2
b:3.4,6,7,8,9,11. 12
c: 5,10, 13

A spinoff Is any distnbution by a corporation (o fis
shareholders of one of its Iwb or more busingsses
(paragraph 1).

ad b3 c1 d2

1 When two businesses have become incompatible;
when (nvestors and (enders only want to provide capital
to one business operation, not all;
when owner-managers have different philosophies;
in the case of publicly held companies when the stock
markat would value the separate parts more highly
than combined operations;
when the separation of business operations could lead
lo a greater drive for success.

2 Code Seclion 355 permits a spin-off to be
accomplished withoul tax ta either the distributing
corparation or the receiving shareholder,

1 They are discussing an norease in a company's share

capital.

A board meeting and an EGM

Three: the ordinary resolution. the notice of increase of

nominal capital and the amended memorandum

share capital 2 Determine the amount

a board meeting 4 directors 5 pass a resolution

short notice 7 chairperson 8 a simple majority

within 15 10 nominal capital

The company secretary psually writes the minutes of a

meeting.

In his or her role as corporate counsel, a lawyer often

has to read such lexis 10 make sure everything has been

cammied out in accordance with the relevant sialutes.

The board meeting was called to vote on the allotment of

shares (increase authonsed share capital).

The EGM was convened {o authorise the directors to

increase the company capltal, allot the shares and

disapply the requirements of s89 Companies Act 1985,

= omWe L ™

%]
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27

1 It was resolved that the applications for the allotment
of shares be approved subject to their approval of the
extraordinary general meeting; that the notice be
approved to hold an EGM at which the proposals to
increase the Company's share capital, to authorise
directors to allot the new shares and te disapply the
requirements of s89 Companies Act 1985 would be
voted on; that the application by the members for
additional shares be accepted and that the capital of
the Company be allotted to the applicanis on the
terms of the application.

2 Entenng the names of the applicants in the register of
members of the Company as the holders of the shares
allotted; preparing share certificates in respect of the
shares allotted, arranging for the common seal to be
affixed to them and for the share certificates to be
delivered to the applicants; preparing and filing with the
Registrar of Companies Form 88(2) (return of allotments)
in respect of the allotment just made; Form 123 (increase
of capital); and the special and ordinary resolutions in
connection with raising capital for the Company.

to confirm, to resolve, to note, to report, to propose, to

declare, to inform, to instruct

to give notice of a meeting (notice of the meeting had

been given), to be present at a meeting (was present at

the meeting), to present X to a meeting (Applications were
presented to the meeting, There was presented to the
meeting), to propose a resolution (resolutions would be
proposed), to hold a meeting (the meeting be held
immediately), to adjourn a meeting {The meeting was
adjourned), to resume a meeting {The meeting resumed at

& p.m.), to set out a resolution (the resolutions [which had

been| set out), to pass a resolution (the resolutions ...

had been duly passed), to file a resolution (to prepare and

file ... the special and ordinary resolutions), to close a

meeling (the meeting was closed)

meeting: arrange, attend, call, cancel, convene, preside at,

schedule, summon

resolution: adopt, authorise, draft, endorse, introduce,

oppose, pass, table

1 Itis a letter of advice,

2 The query it responds to (s whether it would be
possible to set aside the transaction described in the
letter on the basis of the shareholder’s rights.

1 False 2 False 3 True 4 True

le 2a 3d 4¢c 5h

1 You have requested advice regarding your rights as
stockholder in Alca Corporation (the “Target
Corporation”) which entered into a stock-for-assets
agreement with Losal Corporation (the “Purchasing
Carporation™).

2 The advice and statemenis set forth below are based
on the facts you presented to me in our telephone
conference of January 27.

3 As always. | remain at your disposal should you wish to
discuss your options. | look forward to hearing from
you and answering any further questions you may have,

Suggested answer

Dear Mr Louis

| am writing in response to your query of 12 September in

which you request information regarding the board

meeting and extraordinary general meeting of Longfellow

Ltd which were held on 10 September. | will summarise

the circumstances under which the meetings were

convened, as well as the resolutions passed.

As you may know, a board meeting was held to determine

whether new shares could be issued to certain existing

shareholders in the company. The proposal, which would

raise the share capital of the company by 50,000, was
presented to the board. However, as the charter of the
company did not grant authority to raise share capital in
this manner, a notice of an extraordinary general meeting
was presented, containing the details of the proposed
increase in share capital. The board approved the notice,
and it was forwarded to all of the members, including
yourself, for consent to the short notice of the
extraordinary general meeting, The board meeting then
adjourned to allow for consents to the short notice to be
obtained and to hold the extraordinary general meeting.
The extraordinary meeting was then held after consents to
the short notice were obtained from all the members, and
the meeting approved all of the resolutions in the notice.
Based on the authority provided by the approval of the
extraordinary general meeting, the board raised the share
capital of the company through the issuance of the
50,000 new shares. The company secretary was then
instructed to take care of all the administrative matters
related to the increase and the meeting was closed.

| hope that the information | have provided meets your
requirements. Should you have any further questions, do
not hesitate to contact me.

Yours sincerely

Ann Walsh

Language Focus

5

[

1 2 related to 3 liable 4 contend
5 add on 6 relevant

22d 3a 4b 5¢g 6e 7f Bec

3

Verk Abstract noun

distribute, distribute ' distribution

merge merger

regulate regulation

 submit submission
appive laporoval |
consolidate consolidation

acguire acquisition
_ liguidate liquidation
| ‘cancel cancellation
._i_iter____.u __;I.t.er;{mn_ i SRR
4 2 preside at 3 dispose of 4 complied with

5 entered into
reduce share capital, pass ordinary resolution, follow
proper procedures

2 undertaking(s) 3 merger 4 transformations
5 reconstructions 6 alteration 7 amalgamation
8 union/uniting
2f 3h 4d 5g 6b 7¢ 8a
?.'r
a3 b ¢4 di1 e?2
le¢c 2d 3 b 4a
1e 21 3d 4g 5b 6h 7a 8] 9c¢
10 f

1 Liguidated Damages 2 Acceleration
3 Force Majeure 4 Assignment 5 Termination
6 Entire Agreement / Merger / Parol Evidence



6 Suggested answers

responsibility to pay compensation
the party alone can decide

carry out later or not at all
agreement given befare in writing

If Operator defaults in performance ...
do nothing

attachments

considered

A noncompetition agreement.
Because it is an agreemenl template.
8 2b: Confidentiality

NP0~ EWKN

3: Consideration
5 Severability
61 Payment of Costs
9 1 tocomply with 2 shall be stricken 3 ascribed to

4 commencing 5 has acquired & contemplated by
7 shall expend

11 1.3,5,6,8.9

12 1 While bargaining, it means giving up some items in

order [0 get other ones lrom the other party,

2 The purpose of a merger clause is to ensure that

anything that was said or written before the agreement
15 not admissible in proceedings unless it 1s explicitly
written in the agreement.

13 Now I'd like to move on lo the topic of using agreement
templates and term sheels. It's common to starl out with
an existing contract template, which gives you a kind of
blueprim of the things that are usually included in such an
agreement. it's important to realise that negotiating with a
contract template means that it's necessary to review the
terms and conditions It contains careflilly. Please nate
that you have to consider what is noet in the agreement
but should be, that is, what's missing and should be
added. This is really just as important as carefully
reviewing the language in the agreement. Here, | want to
stress that it'd be wise o consuit with a8 senior lawyer,
preferably someone who has experience negotiating
agreements of the kind that you are negoualing.

When using a term sheet as the basis of negoliations. it's
imperative to keep good notes of all discussions or emails
regarding the tems on the sheet. Term sheets are usually
used by lawyers to transfer the terms that have been agreed
into an official agreement, so il's_crucial that the information
on these sheets is precisely what's been agreed on by all
parties. Sometimes a lawyer will incorporate items from a
term sheet oo an agreament template. In such a case, he
shauld be careful not ta include language originally in the
template that isn't appropriate,

Adverbs can be added to:

It is (particularly) important to reafise ...

Please note (especially) that ...

Here, | (particularly) want to stress that ...

14 1d 2e 3a 4b 5¢

15 1 The To. From and Date lines 2 Subject: In-company
seminar on contract negoliations 3 Paragraph 1
4 Paragraphs 2and 3 5 Paragraph 4

17 They are talking aboul a franchise agreement.

The two clauses they mention are the non-compelition
clause and the arbitration clause.

18 1 False 2 True 3 True 4 False

19 One of the techniques Arthur Johansson used was horse-
trading, l.e. trading one item (in this case, offering to be
flexible on the arpitration clause) for another (getting the
other party to reduce the scope of the non-competition
clause). The second technigue he used was to suggest a
number that he knew the other party would not accept (in

this case, he suggested reducing the length of the non-

competition clause to one year) in the expectation that

the other party would suggest a number that he in turn
couldn’t accept (the other party suggested two years), with

the hope that they would agree to meet halfway al a

number Mr Johansson actually wanted onginally.

20 1.2,3.4.5.6.9
21 a OQur proposal is to ...
We suggest ...
We'd like ...
What we're looking for s ...
b I think we could live with that.
That's centainly a step in the right direction.
I'm afraid that's out of the question.
We'd be happy with that,
¢ Um afraid we can't go along with ..,
That wauld be difficult for us.
We're not entirely happy with that.
The most forceful phrase for rejecting a proposal is I'm
afraid that's ou!t of the guestion.
23 Suggested answers
email, e-signature. e-cash, ecommerce. e-evidence, elaw
24 1 b 2d 3¢ 4e 5a
25 1 The term “digital signature’ has been used for various
methods of indicating an electronic signature, such as
typing the signer’'s name into the signalure area.
pasting in a scanned version of the signer’s signature,
clicking an "I Accept’ button or using cryplographic
‘scrambling” technology. However, it 1s now becoming
standard 1o reserve the term 'digital signature’ only for
cryptographic signature methods, and to use
‘electronic signature’ for the other paperless signature
methods mentioned above.

2 The most significant legal effect of the new e-signature
law is to make electronjc contracts and signatures as
legally valid as paper contracls.

3 These websiles need enforceable agreements for
ordering supplies and services. For them, the new law
is essential legislation because it helps them conduct
business entirely on the Internet.

4 An online company mus! provide a notice indicaling
whether paper contracts are avatlable and inform
customers that if they give their consent 10 use
electronic documents, they can Iater change their
minds. The notice must also explain what fees or
penalties might apply if the cormpany must use paper
agreements for the transaction. Furthermore, the
notice must also indicate whether the customer's
consent applies only to the particular transaction at
hand, or whether the business has to get consent to
use e-documents/signatures for each transaction. Prior
to obtaining consent, the business must also provide &
statement outlining the hardware and software
requirements 1o read and save the business’s
electronic documents. If the hardware or software
requirements change, the business must notify
customers of the change and give them the oplion to
revole their consent 1o using electronic documenits.

5 The law does not define an electronic signature, or
stipulate what technologies can or should be used to
create an electronic signature. The law establishes
only that electronic signatures in all their forms qualify
as signatures in the legal sense.



Advantages of new law

| N
. @

Adds to the certainty of the binding nature of e-contracts
- Facilitates online trade )

Provides some assurance against fraud

Promotes e-commerce by increasing consumer confidence

Provides a basis for the free market to develop common

procedures to avoid fraud

{Possible) disadvantages of new law

Might actually add to the uncertainty of uninformed
consumers

Could be disadvantageous to the low-tech consumer
Could diseriminate against those who want to use printed
agreements

Could raise conflicts of laws issues between state and
federal law

Could lead to difficulties in interpretation due to the lack
of definition of electronic signature

Adverb + verb Adverb + adjective

IM
(-]

generally apply purely onling
apply specifically legally binding
recently signed* legally valid |

| previously accompanied substantially similar

- adequately protect

| commonly used

sign fraudulently

widely accepted*

* These could also be thought of as ‘adverb + adjective’

combinations.
29 consent
30 1f 2d 3e 4a 5¢ B6b
Language Focus
1 2 whereas 3 injunction 4 breach 5 unwarranted

6 contention 7 efficacious

To form or make a contract valid

|N

enter into
execute

| sign
To make a contract partly or whally invalid

_?

cancel
rescind
terminate

To change or add to a contract

amend
| modify
supplement

3 2 signed 3 (had) breached 4 Is terminated /
terminates 5 to be renewed 6 modify

4
Verh Abstract noun

renew Z ‘renewal

draft draft

include inclusion

_le_t" omission

terminate termination
encrypt ‘encryption

adopt “adoption

negotiate negotiation ]
 propose proposal
' transact | transaction

5 2 express 3 nonbinding 4 invalid

6 2 by 3in 4 for 5 herein 6 hereby 7 by

It is an example of a merger / entire agreement / parol
evidence clause.

Unit 6

1 Pecuniary compensation

2 1 True 2 False 3 True

31d 2e 3a 4g 5b 6¢c¢ 7f
5

Liguidated damages are defined as ‘provisions in a
contract stipulating the amount required to compensate
an injured party in the event of a breach’.
1id 2a 3¢ 4b
1 False 2 False 3 True 4 True
1 breach of contract 2 compensate an injured party
3 bargaining power 4 clause at issue
10 Section 2: In many jurisdictions, the courts will sever ...
The result is that the non-breaching party is forced to
prove ...
Section 3. The recent tendency of the courts is to give
less or no weight to ...
... the courts take into consideration ...
As such, the court must assess whether ...
Section 4: The courts generally look to ...
In rare cases, ... the courts will not enforce ...
11 Suggested answers
1 The court overturned/reversed the decision. (opposite
meaning to upheld)
2 The court rejected the suit on the grounds that ...
(same meaning)
3 The court agrees/rules that ... (same meaning)
4 The court is hesitant to / is unwilling to ... (same

(=B -]

meaning)
13 1 True 2 False 3 False
14 1 produced 2 athird party 3 signature 4 transfer
5 harmful

15 The whole system works like this: the court must first
determine whether an order for specific performance should
be granted. Of course, the breaching party can do two things:
either comply or not comply with the order. In other words,

eithel es the action necessary to
perform the contract or he doesn't. If he doesn't, the other
party can decide to go to the judicial enforcement agent. This
judicial enforcement agent is called the foged in Denmark. A
foged is simi iliff in common law. He basicall
fulfils the functions of a bailiff. The Danish Code of Procedure
17 regulates what the foged has to do. This code stipulates
that the foged can convert the plaintiff's claim into money
damages. So. in reality, most claims for which specific
performance is granted are converted into money damages.
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Because ontime performance of the various parts of a
construction agreement is crucial. If the foundation of
3 building is not performed on ume, then the next
step. and the workers involved, must wait. This may
resull inn workers being paid to wait and. in turn, losses
being mcurred which must be compensated by the
party who has failed to parform on time.

Time is of the essence means that it Is essential to
the parties that performance takes place in
accordance with the times specified in the agreement.
Failure to perform by the ume specified is a breach of
contract by the non-perforniing party.

$10,000

If money is due the Contractor. the amount of damages
will be deducted (rom this, or if no money is due the
Contractor. he will pay the amount 1o the Owner.

by way of 2 prescribed 3 in excess of

muually S is due 6 inclusive of 7 as aforesaid
dedducted from

1w program written by the software company contained

ur r.ecessary code and did not function with Macintosh
compulers, so the client had to have it rewritten.
Read through the contract.

1

i
1
1

3.4,5, 7

c 2b 3¢ 4b

e 2¢ 38 4d B0

The memo provides a written record of the meeting.
This avoids any confusion or misunderstandings later
on and gives the client the oppoctunity to query any of
the points mentioned.

Factual mistakes: Client gave a 10% discount.
Additional information: The lawyer does not know
whether the contract with Glaptech waives consequential
damages or not. She still has to look at the contract.

At this stage in the matter, it would be helpful if you

could give me any documents ar

(elate to the dispute.
Naturally we will require a copy of the contract
concluded with Glaptech.

In addition. it would be extremely useful if vou could
provide documents indicating the nature and extent of
your previous business relationship with the ferry
company, as well as anything that would bear witness to
the poor guality of the faulty software program provided
by Glaptech.

nformation which

contracts between commercial parties and are generally
hesitant to award consequential damages unless the
plaintiff can clearly demonstrate that the loss was
foresegable to the defendant. The court will look at the
course of dealings between you and Glaptech, as well as
any documentation you can produce which dicates that
Glaptech could have reasonably foreseen the loss.

b ¢3 d7 e1 t5 ga4

Use the email on page 87 as 3 model.

I will outline the law in this jurisdiction as it applies to the
facts in the instant case.

Suggested answers

1

The issue in the instant case is whether a seller may
sue a huyer Tor anticipatory breach of contract when
the buyer tells the seller that he will not accept the
goods. even thaugh the seller was not yet obligated
under the contract to deliver the goods.

The non-breaching party 10 this case has two optiofis:
firstly, he may trust what the buyer has sad and
conclude that, legally. he no longer has to do the things
he promised to do under the contract. Secondly, he
could continue to acl as If the contract was still in force.
as long as this does nol cause any harm 1o the buyer.

3 Under the reliance principle, If one party to a contract

31

tells the other party to the contract that it will not
abide by what they agreed to in the contract, then this
othier party (non-breaching party) can legally rely on
this verbal notice of iment to breach and take action
accordimgly. This principle refates (o the case at hand
because the seller has attempled to make deliveries
under a long-term contract with the buyer, but the buyer
refused Lo accept the goods on the first delivery date.
Since the contract was for deliveries over a number of
years, the reliance principle can apply if the buyer has
informed the seller that it will continue to refuse the
goods for the remaining term of the contract.

The courls here have reasoned that ...

Admitiedly, there is a precedent stating that ...

In a teading case on this point, Judge Hand stated that ...

This seems to be the majority position in this jurisdiction.

1 2 intensify

3 imury 4 occasion 5 curious

& the Court argued

2 2 held that / ruled that

3 dismissed/rejectad;

finding that

3
remedy remedy
hreach breach
intend intent / intention
rely reliance
violate violation
enforce enforcement
reverse reversal
anticipate anticipation
compute computation
perform perfarmance
4 2a 3e 4b 5d 6h 71 8i 9¢g
5 1 award. claim, collect, mitigate, seek, sue for
2 contain, exclude, interpret, perform, strike, violate
6 2 result irom 3 thereof 4 ascertain 5 on
6 herein 7 shall
7 26 3f 4¢ Sa 64d
1 1 True 2 True 3 False 4 False
2 1 Novation 2 Dbenefits 3 third party 4 novation
5 novation 6 assignment 7 Assignment
8 parties 9 assignment 10 novation
3 2 impose duties: This means to place obligations on
someone In a contracl.
3 enforce contractual provisions: This means to make

someone do or not do something as stated in a contract.

4 render performance: This means to do or not do

(4]

(2]

something as stated in a contract.

delegate duties: This means (o give duties 1o someane
else to do on your behalf.

assign rights: This means t~ 'ransfer the rights to a
third party so that they have them.
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2 delegator: delegate(e)
4 assignor: assignee
The non-assigning party has the nght to elect to refuse
and avall himself of or consent to the assignment,
transfer or sale of interest in the shares, except for the
transfer to the party’s heirs, personal representatives or
conservalors in the case of death or legal incapacity.

1 In the case of a transfer of one parly's interest in the
Agreement 1o the party's heirs, personal represeniatives
or conservators in the case of death or legal incapacity.

2 The wrilten notice must set forth all of the terms and
conditions of the proposed assignment and all
available information concerning the proposed
assignee, including but not limited to information
concerning the proposed assignee’s employment
history, firancial condition, credit history. skill and
qualifications, and in the case of a partnership or
corporate assignee, of its partners or shareholders.

3 Within ten days after receiving the notice (or, if
additional information is requested, within ten days
after receving the additional information), the non-
asslgaing parly may either consent or withhold its
consent 1o the assignment, or accept the assignment
to itsell or 1o its nominee upon the terms and
conditions specified in the notice. The non-assigning
party may substitute an equivalent sum of cash for any
consideration other than cash specified in the notice.

1g 2¢c 3e 4a 51 6d Th

2,4.6

The three points of evidence Ron will use are:
excellent credit rating of prospective buyer;
expert wilness on commercial lease transactions who
will testify that Jones had sufficient information to
make a decision:
evidence that suggests the relationship between the

men was not a good one.

1 The purposes of the email are 1o inform his colleague
aboul the progress of the case and to get feedback on
his closing argument.

2 He would like to get suggestions for improving his
argument from his colleague.

mind looking ... letting; appreclate getting: look forward to

hearing (NB the latter is a phrasal verb (/ook forward to)

followed by an —ing form)

1a 2b 3a 4a 5a 6b 7¥a 8a

1 suing 2 gwving 3 breaching 4 to redraft

3 obligor: obligee

5 pathering 6 hearing 7 totell 8 arguing
3.4.6

1 True 2 False 3 False

1¢c 2d 3 e 4b 5a

a2 b5 ¢c6 d4 el1 (3
Suggested answer

Dear Ron

in response to your email this morning. let me first say
that | enjoyed reading your closing argument — well done!
You asked me to give you some feedback, which you will
find in the margins of the attached documen!. For the
mos! part. the changes which | think should be made
involve giving more emphasis 1o important points and
generally being more explicit.

| suggest emphasising that the delay was clearly
unreasonable (due 1o perfect credit rating and sufficient
information being provided). | don’t think the importance
af this peint can be stressed enough. | would even repeal
the word 'unreasonable” a few times! You also need to be
more explicit about the evidence showmng thal the delay
was based on personal animosity.

23

26

26
27

| also recommend explicitly stating the reason why the
defendant dislikes your client - that there was a lawsuit is
not enough. It is imperative that you point out, that the
defendant lost the suit and had to pay high damages t0
your client and therefore dislikes him.

Finally, | suggest emphasising that your client informed
the defendant that time was of the essernce in the matter
of the assignment - this makes the delay appear more
like an intentional attempt to harm your client.

Hope that these comments are of use 1o you. Feel free to
contact me again if you have any questions.

Best

Sam

1 Monday, not any other day 2 the new ciient. not the
new boss or the new cleaner 3 the new client. not an
existing one 4 meeting, not phoning or emailing

5 We're attending the meeting, notl anyone else
Suggested answers

Don't worry If you underiined other words as well as those
shown, It is sometimes difficult to distinguish between
words given emphatic stress and those with normal
sentence stress.

Based on the evidence presented, the court must
conclude that sufficient evidence supporls a
determination that the defendant unreasonably withheld
consent lo the assignment.

The defendamt nevertheless asserls that they did not,
refuse consent. but merely delayed giving my client an
answer until additional information was oblained. We reiect
this argument. The terms of the lease provided that the
defendant could not unreasonahly withhold consent, but
this is exactly what it did. As defined in Webster's Third New
International Dictionary. ‘withholding” means ‘not giving'.
while ‘refusing’ on the other hand may require some
affirmative acl or statement. Jones Corporation did not
refuse consent, it is frue. But Jones Corporation’s decision
10 delay consent amounted 10 a withholding of consent,
especially given my client’s indication in a letter to the
defendant that lime was of the gssence. And. as noted
above, the evidence supports the determination that this
decision was unreasgnable. Therefore, the defendant’s
altempt to distinguish between withholding consent and
refusing consent is unavailing under the lease provision
here.

Suggested answers

As we have clearly demonstrated here today, the contract
concluded between my client and the defendant, the software
design company Glaptech, unambiguously stipulates that the
defendant agrees to create a computer program enabling all
customers to book a ferry passage online. Specifically, the
conlracl expressly reads that the program must work for “all
customers using modem home computers.” We heard today.
in the testimony of a recognized computer expert, that the
concept of “modem home computers”™ can reasonably be
construed to include Apple Macintosh computers. Therefore
we must conclude that the creation of a program which does
not function on this very type of computer system constitutes
a clear breach of the contract concluded between my client
and the defendant.

1¢c 2a 3b

Suggesred answers

The court gave weight to the evidence provided by the
expert witness.

The court’s determination that the withholding of consent
was unreasonable was supported by the evidence.

In reaching its decision, the courl drew inferences of fact
from the evidence submitted.



28 The text Is about a new law in England. Wales and
Northern Ireland which came Into force in 2000 and which
gives third parties to a contract additional rights.

29 1c 2d 3b 4e S a

30 1 The act applies to contracts governed by English law or

the law of Northern Ireland entered into beginning May
11, 2000, as well as to each English law contract
entered into beginning November 11, 1999, which
expressly provides for its application.

2 A person that is notl a party 1o a contract will be
permilted to enforce its tesms if the contract expressly
provides that the nonparty may do so, or if one or
more terms of the contract purport to confer a benefit
on the nonparly, uniess on a proper construction of
the contract. it appears that the parties did not intend
the term to be enforceable by the non-party.

3 The advice |s given that contract drafters should
consider whether any third party has been given rights
under a contract. The parties may agree in the contract
to exclude the application of the statute to prevent one
or more of the parties from being exposed (o
unexpected claims by third parties who were not
intended to be beneficiaries of the contract,

3@ 1d 2¢c 3a 4e 5b

Language Focus

1 2 intensity 3 enlist

4 propose 5 appeal

2 1 contrary; shall; to 2 withhold; thereof: conditions
3 have: approval 4 to; entity
3 21t 3under 4 from 5 to 6 against 7 to
8 upon
4 1 to;under:to 2 to;10;under 3 to:on
4 of: against
5 2 lessor/lessee. a2 3 morigagor/mortgagee, ©
4 transferor/transferee. b
8
Verb Abstract noun Person
 delegate ' delegation . delegator. delegate,
| |
! ~ delegatee 5
jassign | assigament | assignor, assignee
i |
oblige obligation abligor, obligee
imply . implication
intend ~ intention/intent
constuilt | consultation
WS :
enacl enactment
| rebut rebuttal
construe l construction
' determine determination
draft draft
transfer (UK)
| trosfer(US) | transfer

Unit 8

1
2
3

[ ]

14

16
17

a5 b6 cd4 di e7?

1ec 2a 3d 40D

Suggested answers

1 This means ‘interpreted or undersliood to be
discriminatory’.

2 This refers (o adjustments which are fitling and
appropriate, and not excessively costly.

3 This refers to damages awarded for feelings of
disappointment. frusiration. grief, humiliation, etc. ansing
out of the manner, and possibly the fact, of dismissal.

1ic 2d 3a 4e 5b

Both a case bonanza and a boom in work mean an

extremely large amount of cases to work on.

One directive would outlaw discrimination on the basis of

age and religion.

The second deals with discrimination based on race and

ethnicity more generally.

The third will provide suppert for education on race

discrimination issues and for groups which target race

discrimination.

{3 g2

1 False 2 False 3 False 4 Tue
1¢ 2d 3b 42

1.3,4,6

i1b 2a 3a 40b

Documents attached: revised entry of appearance and
document providing complete factual account of
circumstances of theft

Phrases in the email for referring to atlachments:

1 attach the revised entry of appearance form which you
requested.

please find attached a decument providing ...

See phrases a—j in Exercise 14,

1d 2e 31 4h 5) 6b 7Ta 8f 9c¢
10 g

Suggested answer

Dear Gwen

Further to our phone conversation on Monday, | would like
inform you of the steps | have 1aken in the Myers case
since we spoke.

| have submitled the completed entry of appearance you

sent me, along with an application for a pre-hearing

assessment of the case. | have also drafted a written
submission of the case and forwarded this to the tribunal,

These two documents have been attached to this mail for

your perusal,

I am now awalting the response of the tribunal and will

naturally inform you as soon as | hear anything. | am guite

confident that the tribunal will decide to handle this case
solely on the basis of the written submission. and that the
outcome will be positive for your firm.

Please do not hesitate to contact me in the meantime il

you require any further information or assislance.

Yours sincerely

Jane

Headline 2

1 Texts such as these, which summarise the outcome of
cases heard by an employment tribunal. are commaonly
read by employers and lawyers.

2 The case deals with sex discrimination: two female
employees of a law firm (the claimants) claimed they
were not promoted to higher positions. Dy their
employers (the defendants) on the basis of their sex.

3 Alandmark case generally deals with an important
issue and marks a stage in the development of the law
in a specific area. Such a case often shows how
courts will rule on similar cases in the future.

Answer key



20
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26
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31

32

4 The women alleged that the firm had an overall
‘culture” of discrimination against women.

5 The courl ruled that one of the partners of the law firm
behaved badly during the proceedings and that he had
attempted to damage the reputation of one of the
claimants.

6 The high award is expecled 10 lead attorneys to be
more cautious about their behaviour when defending
cases before the tribunal.

7 A discaminatory cullure is an envirgnment in which
certain people or groups are favoured over athers.
often based on charactenistics such as age, religion,
sexual orientation. gender or disability.

1 False 2 True 3 True 4 True 5 Faise

1A 28D 30 4A 5D 60 7A+D B A

9A 10A 11 A

Expressing agreement strongly: 1, 8, 10

Suggested answers

2,3,4.6

The Commentary section.

Explanation of how employment tricunals work: ... a8 public

hearing in front of a three-member employment tribunal

with a legally quafified chairperson, involving the cross-
examination of witnesses and, In the vast majority of
cases, the ivolvement of legal representatives ...

Four adjectives: speedy. informal, conhdential.

non-legalistic,

The opinions of lawyers on the new arbitration scheme.

The irony of the new arbitration scheme lies in the fact

thatl employment tribunals were themselves originally

intended to be an “easily accessible. informal, speedy and
inexpensive’ alternative 1o the ordinary courts for dealing
with individual employment dispules.

True 2 True 3 False 4 True 5 False

e 2d 3a 4c 5hb

c 21 3b 4d 5a 6e

to hear a case

lo waive rights

to plead a case

1o apply a law

1o appeal a case, an award

to challenge a case. an award, a law

Factual errors in memo:

1 Speed: The new arbitration procedure usually only
lakes hail a day.

2 Appeals: While the decisions of an employment
tribunal can be appealed. challenging the award of the
new arbitration scheme |s much more difficult — the
arbltrator’s decision is considered binding.

3 The new arbitration scheme only deals with unfair
dismissal cases.

1B

2 The following summary presents a selection of key
features of both the new arbitration scheme and the
existing employment tribunal process.

3 Unlike, in contrast to, Both ... and ...

4 This is clearly advantageous, A further advantage of
confidentiality 1s ..., this can be regarded as a
significant advaniage

Suggesled answer

Dear Mr Mason

In your email of 9 April, you asked for information

concerning the new arbitration procedure. You specifically

requested my judgment conceming the advantages and
disadvantages of arbitration from the point of view of an
employer. | will first explain some of the features of the
exisling emplayment tribunal process and then look at the
new arbitration scheme.

6 False

OO & WN R e

Employment tribunals hear the full range of employment-
related disputes. They are public hearings held in front of
a panel of three people. The fact that they are public can
be a disadvantage for employers, since well-publicised
employee disputes can lead to unwanled bad publicity. As
a resull, there is alsa the drawback of a greater tendency
1o reach out-of-court settlements which are favourable 10
employees. A further disadvantage of employment
tribunals is the fact that they typically take longer than the
new arbitration process. However, employment tribunals
have the imporiant advantage that decisions reached by
them can be appealed.

in contrast, the new arbitration procedure only deals with
unfair dismissal cases. The proceedings are held in a
privale setting, such as a hotel. Another difference is the
relative speed of the proceedings, which typically last only
a half a day. This is clearly advantageous for an employer.
as it would save a great deal of time and money. However,
the new arbitration scheme does have a significant
drawback: the decisions reached by the arbitrators are
considered binding, and so appealing or challenging a
decision s very difficult.

On balance. | would say that the new arbitration scheme
Is attractive from the point of view of an employer, and |
recommend that you consider making use of this new
process to deal with unfair dismissal disputes.

Please do not hesitate to contact me if you would like
further information. | have attached an article about this
topic to this mail which may be of interest to you.

Yours sincerely

Elisabeth Stephens

2 F.‘n‘.""! |

IS

1 2 reduce
6 vast
2 2 uncertain 3 nonconfidential 4 unconventional.
nonconventional 5 nondiscriminatory 6 unfair
7 unlawful 8 unnecessary 9 unreéasonable
10 unspecific, non-specific 11 involuntary

3 primarily 4 certain 5 conventional

3 1 inmends; notice 2 complying with; entitled to
3 under

4 2 under 3 to;tlo;via 4 to; against 5 of; from
6 off;in 7 on 8 on

§ 2 file 3 heard 4 resembles 5 goes 6 includes
7 decide 8 awarded @ issue 10 pay 11 Incurred

1 1 transfer: title 2 warranties 3 exclusions/
disclaimers: disclaimers/exclusions 4 contracls
21d 2g 3a 41 5b 6¢c 7e
3 1 to pay for, to purchase
2 1o deal in, to offer for sale
3 consumer, customer, purchaser
4 merchamt, retailer, supplier, vendor
5 commuodity, merchandise, wares
6 1f 2) 3e 41 5h 6d
10 g
71 Tileand nsk 2 Orders 3 Wamanties
4 Indemnification of vendor 5 Changes or cancellation
(Paraphrases will vary.)
8 |If an ROT clause is interpreted as a charge and has not
been registered, it is void.
9 1 A good clause will be clear. It will state that ownership
or ttle in the goods sold will not pass 1o the buyer
until payment is made.

7a 8c 9b
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2 The clause should require that the buyer keeps the
goods separate from other goods. The goods should
be marked as the supplier's property until payment is
made. Make sure that a serial number which is on the
outstanding invoice s also on the goods.

3 The clause should state that the buyer will not resell
the goods until payment is made.

4 Take into consideration whal the buyer will do with the
goods. If the goods will be used by the buyer. and they
lose their form and can'l be recovered, the clause may
be void.

5 A welbwritten clause will say that the supplier has a
right of entry to recover the goods.

1b 2c 32 4c¢

1 supplied 2 seller 3 infull 4 buyer 5 value

6 recover T premises 8 due 9 solvency

The clause does contain a clear stalement that titles shall

not pass until the buyer has paid in full for the goods. It

also contains a provision giving the seller the right to
enter the buyer’s premises lo lake advantage of them.

Unfortunately, the clause fails 1o include the other points

addressed by the speaker. The clause does nol make any

mention of requiring the buyer to keep the goods separate
from other goods. nor is there mention of serial-number
markings on the goods corresponding 1o invoices. No
provisions have been made for a prohibition on further
sale until the goods are paid for in full. In fact, the
wording appears (o state the direct opposite. Finally, no
wording exists to deal with the problem of changing or
incorporating the goods into other goods.

The product is a software program containing millions of

telephone numbers and addresses. as well as a retrieval

program.

The central legal issue is whether a shnink-wrap licence

constilutes an enforceable contract.

1 False 2 True 3 True 4 False 5 True

The facts of the case, the stages of litigation, the holdings

of the courts, the reasoning of the courts

The technique used by the speaker is lo pose rhetorical

questions lo signal a move o a new topic.

The examples are Sp, whal is the procedural history of

the case? and What was the reasoning of the court?

1/2b:h 3/4cg 5/6/7d:f.1 8/9a e
a3 b7 c1 d6 e2 4 g5
Suggested answers

1 The clause involved had an effect such that the income
in question was held by the buyer for the benefit of the
seller rather than having the effect of causing the
buyer 10 have same type of security in the goods.

2 It means that the Court could not ignore the legal
relationship actually created (a trust) by the wording of
the ROT clause.

3 On an evidential ground for not having shown a
connection between the goods it supplied and what
was evenlually paid for the finished product.

4 Sellers may use this decision to draft simllar clauses
in their contracts in order to ensure payment, even
where the buyer is In insolvent liquidation.

1 imo 2to 3 of 4in 5 over 6 in

8 between 9 in 10 into

a the Court has upheld ... (paragraph 1)
The Judge at first instance, and the Courl of Appeal,
had held that .... The majonity in the High Court
rejected thal reasoning. In the majority’s view. ...
(paragraph 4)

... the Court dismissed ... (paragraph 6)

7 for

b The critical provision in the clause stated ...
(paragraph 2)

¢ The guestion for the Court to consider was whether ...
{paragraph 3)

d In the case of ... |paragraph 2)

e In drawing the distinction (n redation to the particular
clause in question, the Court noted that ...; On that
basis, the Court held that ... (paragraph 5)

1 void for non-registration 2 the proceeds of such

manufacturing or construction process 3 adduced

evidence 4 held in trust 5 proprietary interest
6 on an evidential ground 7 by virtue of
Language Focus
1 2 distnct 3 defendant 4 decide
5 nonarbitrary 6 material 7 lead o
2
Verb Noun
disclaim | disciaimer
exclude exclusion
| indemnify indemnification
e —_— —————— —_— — - — B —
| specify | specifications
| retain | retention
| =
| postpone | postponement
Verb Adjective
: suit ; suitable
acgept | acceplable
| imply impli
I 3 |
Ihm{l _Jnmgmg =
. ascerfain ! ascertainable
320 3 4 wth 5 by 6 under
4 2 inrespectof 3 fit 4 vendor 5 merchandise
6 entitled 7 reasonable 8 deemed 9 claim
52c¢c 3a 4f 5g 6d 7b
6a7 b8 cd4 db e2 (3 g9 he
Unit 10
11 True 2 True 3 False 4 False
21c 2a 3b
3 Suggested answers

1 Whereas a freehold estate refers to an eslate in which
ownership is for an indeterminate length of time, a
leasehold is the term for the right 10 possession and
use of land for a fixed period of time.

2 While fee simple is the expression for the absolute
ownership of real property. fee tail refers 1o an eslate
thal may be inherited only by a limited class of heirs.

3 Alease is an agreement by which a lessor gives the
right of possession of real property to a lessee for a
specified term and for a specified consideration.
whereas a licence is only the right 1o use without
having exclusive possession.

4 An easement is a right to make limited use of another's
real property, while usufruct refers to the right to use and
derive profit from praperty belonging to someone else,
provided that the property itself is not harmed in any way.

Answer key
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16

1 distinguish 2 is a general term for

3 refers to/includes; fall under the heading of

5 lypes 6 includes

Suggested answers

Real property is a general term for freehold estates and

leaseholds.

In real property, a distinction is made between freehold

eslates and leaseholds.

Freehold estates and leaseholds fall under the heading of

real property.

There are two lypes of real property. freehoid esiates and

leaseholds.

Some other legal issues an estate agent might need to be

mformed about include (among many possibilities):
covenants running with land which may be binding
against or enforceable by the buyer;
zoning restrictions on the property potentially limiting
the right of use to the property;
historical and environmental preservation issues:
environmental law and liability upon discovery of
ground or water pollutants:
compulsory purchase (US eminent domain) orders or

procedures.

1 The purpose of a temporary easement is to allow
access to property so that, for gxample, work can be
carried out.

2 "Open’ use means that the use |s obvious and not
secretive, while ‘notorious’ means thal the use is
clearly visible. ‘Continucus’ means that it the use
must have occcurred for the slatutory period.

3 This is a type of easement appurtenant which is
created to reach a landlocked properly in order to give
it access o a public road.

1 we distinguish between 2 classified into

3 type includes 4 One important sub-type

Now I'd like to move on to another lopic.

Il begin with the first type, ..

Lel's move on lo the second type.

Finally, I'll come to the third type, ...

The firm also handles Natural Resources.

The two types of disputes named are property boundary

disputes and ownership disputes.

lyes 2no 3 yes 4 no

1 The phrases are used lo express what the firm has
experience in doing.

2 The present perfect tense (have represented, has dealt
with, ete.) is used most frequently. I\ refers to past
actions with present relevance, when the timeframe of
the action is understood 1o continue up to the present
(For the past ten years ... . Since last year ...). This
puts the emphasis on the firm's recent achievements.

3 matter, issue

4 Due to our comprehensive natural resource and
property capabilities, our firm can provide experienced
counsel for all environmental and natural resource
matlers affecting property owners.

See Reading 2 for 3 model practice areas statement.

Parties, Term, Stalulory conditions, Rent amount and

payments, Method of payment, Deposit

Other clauses you would expect 1o find in a lease (among

many possibilities): Description of the leased premises.

Use of premises, Quiet enjoyment, Repairs and

maintenance, Alterations or additions, Damage or

destruction, Waiver, Defaults and remedies. Entire lease.

Amendment and modification, Assignment, Nolices,

Termination and surrender

Statutory conditions are the conditions imposed by law.

4 divided
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27

28

29

30

1e 2@ f 2b)g 3h 4b 5a 6c¢c 7d
120 2228 35 41 53 67 74 8 6a
ih 2g 3i 4b 5e 6c 7d 8k 971
10 a 11 j

1 c.premises 2 a.tenancy 3 d,law 4 b, consent

1 The business sector is the restaurant business.
The case could be relevant for any type of business
that requires uninterrupted use of easily accessible.
wellit and clean premises for its customers.
2 Quiel enjoyment refers to the right of an owner or
tenant 1o use property without interference.
1 covenant of quiet enjoyment 2 precaution
3 contractor 4 estimate 5 postpone
1 Sr Martinez is the Spanish solicitor contacted by
Ms Blackwell on behalf of her client.
2 a.ce f.hijk
1 False 2 True 3 True 4 False 5 False
Sr Martinez's specific area of expertise is negotiating
terms of sale of a property. His credentials include:
15 years' experience in assisting buyers from the UK
in purchasing homes:
successful completion of hundreds of transactions:
expertise in negotiating the terms of sale:
studied law in both Spain and England;
~ speaks English fluently.
| would appreciate it very much If you would inform
Mr Watson that | would be happy to assist him in
purchasing a home.
Please could you forward this email 1o him and ask him
1o contact me at his convenience.
Suggested answer
Dear Sr Martinez
Thank you very much for your email of 17 May. in which
you offer to provide your services in assisting my client,
Mr Edward Watson. in purchasing a house in the Costa del
Sol region of Spain. | had a meeting with Mr Watson this
morning, and | would like to inform you of the matters we
discussed in connection with Lhe sale.
First of all, Mr Watson siated that he would gladly make
use of your services for the transacltion, and has agreed
to the flat fee of 1.000 euros you have requested. | aiso
informed Mr Watson about the steps invalved in the
process, from the initial drawing up of a power of attorney,
to setting up a bank account and arranging financing,
through to the final signing of documents. Mr Watsen now
knows what to expect.
t have one request: could you please provide me with
copies of all documents you draw up In connection with
the house purchase?
Please do not hesitate to contact me if | can be of any
assistance,
Thank you for your efforts on Mr Walson's behalf.
Yours sincerely
Teresa Blackwell
Suggested answer
Dear Ms Armstrong
Thank you for your email of 11 June in which you
requested information about my experience and areas of
experlise as a realestate lawyer.
As a sole practitioner specialising in the sale of real
eslate, my work invobhves helping individuals and
pusinesses negotiate fair deals in both the residential and
the commercial realestate markets. | have ten years’
experience in drafting landlord-tenant agreements and
other documents related (o the purchase of multipte-family
dwellings or single-family homes. During this time, | have
also negoliated the terms of leases, sales and purchases
of commercial properties. Furthermore, | have extensive



expenence m real-property litigation, having successiully
represented clients in a number of court cases involving
easements and property boundaries.

I hope this information was of interest to you. | would
welcome the opportunity to provide any legal assistance
you may require.

Yours sincerely

Malthew Wright

Language Focus

1
2

2 herr 3 o setforth 4 opportunity

statute statutory
l reason reasonable
negligence negligent
: capability | capable
l inheritance ' inheritable
s !
prospect ' prospective
necessity ! necessary
safety | safe
3 1 reasonable: Premises; thereon; deemed
2 liable: Lessee: harmless 3 herein; rules; quietly
4 2 won 3 have handled 4 has advised
5 was involved
5 1 abandon: premises, site
2 comply with: contract, lease, regulation, requirement.
statute
3 terminate: contract, lease, tenancy
6 2 comply with 3 terminate 4 lerminate
5 comply with
7 2 well 3 actually 4 specific 5 continually
6 persistently 7 temporary 8 essentjal
1 1 copyright 2 patenl 3 tade mark 4 injunction
21¢c 2a 3e 4b bd
3 Suggested answers

1 another term for intellectual property nghts or rights 10
assets which lack physical existence

2 a privilege afforded to third parties to use a
copyrighted work without the cansant of the copyright
hoider

3 use of an intellectual property nght without
authorisation from the holder of the right

1 Business-meathod patents.

2 It invelves an Intermet sales application featuring 8
one-click ordering solution.

3 Four requirements

1 landmark cases 2 utility 3 tangible benefit

4 nor-cbviousness requirement 5 subject matter

6 barred from

1 False 2 True 3 False 4 True

1 It has extended patent protection to a large number of

previously unpatentable areas.
2 ltinvolves a data-processing system for managing
mutual funds.,

8 1 On the grounds that it was unpatentable subject
matter.

2 The court reasoned that the software used in a
machine constituted a useful, cancrete and tangible
result, warranting patentability.

3 Because it establishes, in contrast to cases preceding
it. that business methods are not per se unpatentable
due to their subject matter,

9 1 palentability 2 patent 3 unpatenable

5 patentable 6 patented

10 Suggested answer

Facts of the case

State Street Bank & Trust Co. vs. Signature Financial

Group (1998}, (known as the 'State Street’ case) involved

the patentability of a data-processing system for managing

mutual funds.

Legal Issue In question

The legal issue was whether a patented data-processing

system fell within two exceptions to patentability -

mathematical algorithms and methods of doing business

— and the issued patent was thus invalid.

Holdings and reasoning of the courts

The lower court held that the software patent involved was

invalid on the grounds that it entailed two exceptions 10

patentability.

However, the United States Court of Appeals for the

Federal Circuit affirmed the patentability of business

method-reiated software and rejected both exceptions to

patentability. The court held that sirce the claims of the
patent-at-issue were directed to a machine programmed
with software, and such a machine produced a useful,
concrete and tangible result, the software constituted
patentable subject matter.

General legal slgnificance of the case

As a result of the ruling. business-method software may

now be paterted.

4 patent

4 ¢
4 b

3 =&
3d

Establishing a As a next step, Finally, First of all,
l_sequence Secondly, To begin with, To conclude
Expanding on Besides, In addition, Furthermore,

a point Moreover
Contrasting In contrast, On the other hand,

| However, Alternatively
Referring to ' Formerly, Previously, Traditionally,
the past Historically
Drawing a As a consequence, Therefare, Thus,
canclusion or

Accordingly, Consequently, As a result
inference through
reasoning

In fact, In particular, Of course,
| Clearly. Notably. Ultimately

Emphasising

Giving an example For example, For instance, Specifically

Summarising In short, Summing up, In other

i wards, Briefly
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&S

See words |n italics in table above.

The Trade Mark Office informs the owner of the trade

mark when that trade mark is about to expire.

1e 2d 3f 4g 5b 6a 7T¢c

1 expiry 2 request: renewal 3 fees 4 trade mark

The long sentence has been broken down into shorter

sentences; passive sentences have been made into active

ones: shall constructions have been replaced with other
verbs; formal vocabulary has been replaced with more
common, everyday words.

Suggested answers

Paragraph 2: The Office will tell the owner of the Community

trade mark. and anyone who has a registered right in it,

when the registration will run out, in good time before it
runs out. If the Office doesn't give this information. it will
not be the fault of the Office.

Paragraph 3: The owner has to send in the request for

renewal within & period of six months ending on the iast

day of the month in which protection ends, He also has to
pay the fees within this period. If this has not been done,

he can submit the request and pay the fees within a

further period of six menths following the day referred to

in the first sentence, as long as he pays additional fees
within this further period.

Paragraph 4: If the owner submits the request or pays the

fees in respect of only some of the goods or services for

which the Community trade mark is registered, the Office
will only renew registration for those goods or services.

She is asking for information about reviewing a

Community Trade Mark,

Suggested answer

Dear Ms Fox

In response to your request of 18 December for information

concemning the renewal of registration of a8 Community trade

mark, allow me to answer the three questions you posed.

First of all, the Office for Harmonisation in the Intemal

Market (OHIM) informs the owner of the Community trade

mark (as well as and any person having a registered right

in it) when the registration will expire in good time before

it expires. However, even if you don't get notice of expiry,

you still have to renew your registration, so you should be
aware of the date of expiry.

Secondly, as the owner of the trade mark, you can

renew the registration of the trade mark yourself.

Alternatively, another person can renew the

registration if you, the owner, have authorised this

person to do so. Naturally, this means that | can do it
for you if you wish.

. Finally, in response to your third question, you must
submit the request for renewal six months before the
last day of the month In which protection ends.
Furthermore, you must pay the renewal fees within
this sb-month period. If you don't pay the fees within
this period, you can submit the request and pay the
fees within a further period of six months, but you
would then have to pay additional fees.

| hope that the information | have provided is of use 1o

you. If you would like further assistance in this matter.

please do not hesitate to contact me.

Yours sincerely

Estella Walters

1 Fair use is when you're allowed to make limited use of

copyright material without permission. The Copyright
Act allows teachers to display and perform the works
of others in the classroom for educational purposes.

2 It is to strike & balance between the rights of copyright

owners and society's interest in ensuring the free flow
of information.

8RN

24

3 Copyright holders

4 Four factors

1 False 2True 3 True 4 True 5 True

1 In what way?

2/3/4 Well, from a legal point of view, the debate
is about ...

| think the important issue here is ...
It seems to me that the real issue is ...
5 So, in other words, ...
6/7 And what's more, ...
Let me just give you an example.
That may well be true, but you have to see
the bigger picture.
Yes. but you can look at it another way.
too.
Yes, but that’s only one side of the
problem.
Yes, you have a point there,
12 Sorry, can | just finish my point?
13 As | was saying, ...
1 point 2 view 3 point 4 view 5 point 6 point
7 point/view 8 point

B8/9/10/11

Language Focus

1

2 in addition 3 review 4 (ssuer
6 moreover

b dismissed ¢ would be liable for d filed e settle
Orderofthe actions:2 d 3 e 4b 5 a

1 apply for. enforce. file, grant

2 misappropriate, patent, register

3 apply for, enforce, file, grant, infringe, register

2to 3 against 4on 5 1to

2 nonobvious 3 dissimilar 4 unauthorised 5 invalid
6 non-patentable, unpatentable 7 unsuitable

8 noncommonplace 2 nonexclusive

2 has been registered 3 enforce 4 had ruled

5 to be determined 6 be infringed 7 to issue; alleged

5 suggestion

Unit 12
11 Tue 2 True 3 False 4 False 5 True
2 1 certificate of deposit 2 debenture 3 cheque/check
4 promissory note 5 bill of exchange; draft
31c 2d 3f 4g 5b 6a T7e
4 1 When the bank demands payment or on April 1st 2008
2 On or before the 1st day of each month
3 The whole sum of principal and interest will become
Immediately due and payable at the option of the
holder of the note,
5 Suggested answers

1 for money or other performance received
2 the party who has signed the promissory note and has
thus agreed to repay the debt under the terms laid out
in the promissaory note
to be paid when requested
to fail to fulfil the obligations or abide by what was
agreed; to breach the agreement.
interest 2 principal 3 outstanding 4 due
accrue 6 Matunity 7 instalment
.2,.3.4.7.8
Requirements 7 and 8 (the requirement that the note
makes an unconditional order or promise and the
requirement that the note states that the outstanding
sum is either payable on demand or at a definite time).
2 The borrower made the condition that as soon as he is
paid out his inheritance, he will start paying the debt
back.

& W

O



10 Problems with the promissory note which the lawyer

should recognise:

Unconditional? No, because the language appears lo
make (t conditional upon consideration to be received
under a separate agreement.

An order? The 'to the order’ language is missing, so
this would be non-negotiable under US law.

A sum certain? The sum is uncerlain, is the sum
30,000, 3,000 or 30, and is the denomination US
dollars or something else?

A sum certain? The interest 1o be paid must be stated
on the note, otherwise any subsequent holder has ne
idea of what 1the total amount due is.

Signed by the drawer? Who is the drawer? Can you tell
Just from the signature? The drawer musl be
identified, and the note should preferably be signed by
a wilness.

11 Suggested answer

bk

15
17

18
19
20

Dear Mr West

I am writing 10 you in response 10 your leiter of 21
September in which you request a written explanation of
the six requirements which a promissory note must meet
in order for it to be negotiable. The requirements, which
we discussed al our meeling last Thursday, are as follows:
The nole must be in writing.

The note must be signed by the maker.

The note must contain an unconditional order or
promise o pay what is called a ‘sum certain’ in money.
What this actually means is the amount mus! be
certain, or capable of being made certain by calculation.
The naote must say that it is either “payable on
demand’ (that is. whenever the person for whom the
instrument was made wants o be paid) orata
definite time. Put simply, this means thala date or &
fixed ume after a date must be staled (e.g. "90 days
after the date of this instrument’).

The note must say that it is payable to order or to
bearer. In other words, the words 'pay 1o the order of
or "payable o bearer” should appear on Lhe note.
The note must nal contain any other order or promise.
This means that no conditions, such as 'if | get my
raise’ or the like, should be stated in the note.

| hope that the information | have provided meets your
expectations.

Please feel free to contact me should you have any
questions.

Yours sincerely

Christine Chang

It is called a ‘transferable record’.

1¢c 2e 3b 4a 5d

1 defines 2 appliesto 3 provide 4 contains
5 creates

1 exempt 2 application 3 enforceable contracts

The problem with the promissory note s that only one of
the principats is available to sign it.

It could be a problem because of recent changes to the
law which may result in the position of the client being
uncertain in the event that all the principals fail to sign
the note.

1 True 2 False 3 True
1b 2¢ 3a

iFkl 2LF 3FI
Suggested answer

Dear Mr. Lawson,

[ am writing to you in respect of the promissory note
which the prospective buyers of your properiy intend to
give you for a down payment. | would like to advise you
not to accepl this note in its present form for the

4 True 5 False 6 True

following reasons:
The safest way to bind all the principals is 1o have all
of them sign the note as makers.
As you know, one of the principals is currently serving a
jail sentence on a financlal charge. | do not recommend
entenng into a business transaction with a person
whose financial trustworthiness is questionable.
| propose that you refuse to accept the note unless it has
been signed by all of the principals. | also suggest that |
contacl the agent on your behalf and inform him of this
fact. | can recommend ways for him to obtain the
signatures of the other pnncipals quickly (fax. e-signature.
courier), as all of the parties involved are interested in
concluding the deal as scon as possible.
| look forward Yo receiving further instructions from you in
this malter.
Yours truly
J.P. Wadman

2 monetary 3 panciple 4 incur 5 make a requirement
6 impose
leg:eg 2ie. 3 perannum 4 inter alia

I
i

basic basically

electronic electronically

principal | principally -

reliable | refiably

specific | spegifically

strict strictly

uniform uniformly, uniformly

4 2in 3o0of 4for S5to 6in 7of 8in

5 2due 3 maturity 4 principal 5 per annum 6 Maker
7 lawful

Unit 13

1 1 loan 2 mortgage 3 pledge 4 lien

2 1 seize 2 sell 3 defaults 4 owns 5 has
6 attaches 7 attaches & crystallises 9 make

3 However, in the case of quasisecurnity. ... while the debtor

only ...

While a fixed charge ...

collateral, payment, a security interesl

a security interest 3 collateral

credit, indebtedness, a loan, payment, performance
collateral, credit, a loan, payment, performance
performance, a security interest, payment, a loan

all inventory. equipment, appliances, furnishings, and
fixtures now or hereafter placed upon the premises
|..-] or used in connection therewith and in which
Debtor now has or hereafter acquires any right and the
proceeds therefrom ... right, title and inlerest 1o any
trade marks. trade names and contract rights in which
Debtor now has or hereafter acquires.

2 All gbligations become immediately payable.

e LIS L~ g
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7
8

9

10

13

14

16
17

1 Upon the 'Premises’ (at 99 Appleby Road, Baltimore,
MD) and anywhere else used in connection with it.
Financial difficulty would be given in any of the
following circumstances:
an assignment for the benefit of creditors
an attachment or receivership of assets not
dissolved within 30 days
the institution of bankruptcy proceedings, whether
voluntary or involuntary, which is not dismissed
within 30 days from the date on which it is filed.
3 The remedies of a Secured Party under the Uniform
Commercial Code are available.
le 2d 3b 4a 5¢
Suggested answers
Note that these only refer 10 liabilities. Similar distinctions
may be made for obligations.
Direct liability is ltability for one’s own actions: indirect
liability is liability for someone else’s actions (e.g. a
parent may be liable for the actions of a child; an
employer may be liable for the actions of an

L]

employee; an website owner for the actions of a user).

An absofute fiabulity 1s one which exists: a contingent
hatiitity may or may not exist, depending on other
factors,

It & liability is due, it must be pald Immediately: if 1t is
to become due, it must be paid at a later date.

If a liability is now existing, it has already been
agreed; if it is hereafter anising. it will be agreed at
some point in the future,

... now or hereafter placed upon the premises ...

... In which Deblor now has or hereafter acquires any

nght ...

... contract nghts in which Debtor now has or hereafter

acquires.

... bankruptcy proceedings. whether voluntary or

involuntary, ...

Upon default and at any time thereafter ..

1 An advertisement like this would probably appear in a
law journal or other publication read by practising
lawyers.

2 Understanding Revised Article 9 of the UCC.

1 True 2 False 3 False 4 False 5 False 6 True

1 I was sent by a superior to the secured transactions
team which reports to her.

2 Because there are two new junor members on the
team and because they will spon be dealing with
several new cases i the area,

1 Itis respectful, distanced and formal.

See the table in Exercise 15,

When addressing someone you don't know, or don't

know well: when addressing someone In a senior

position 10 you; when addressing someone in a junior
position with whom you wish 1o preserve a sense of
professional authority.

1 The seminar will be held ...

2 there are two young newcomers ..,

3 it may be necessary ...

4 | ... would strongly advise that ...

5

5]

2

8

LRI o]

| firmly believe that ...
Sincerely
| look forward to your response in this matter.
... and participate in the seminar
9 ... which commences on Thursday moming.
strongly advise. firly believe, sincerely hope
Suggested answers
1 deeply: believe, hope, regret
2 firmly: believe, gbject to, support
3 fully: agree, recommend, support, understand

18

19

4 sincerely: believe, hope, regret

5 strongly: advise, agree, object 1o, recommend. suggest,
Support

6 wholeheartedly: agree. believe. recommend. support

Suggested answer

Dear Ms Sampson

In response to your email conceming the upcoming

seminar on Revised Article 9, | am writing to inform you

that | will unfortunately be unable 1o sttend. The Balboni

case is going to tnial, and | am scheduled to appear in

court on the days the seminar takes place. | am sure you

will agree that this court appearance takes precedence

aver the seminar.

| would like to add that | fully support the niliative you have

taken to provide more training opportunities for the secured

transactions team. | firmly believe that both my experienced

colleagues and the junior members of the team will profit

from the chance to learn more about the changes in the law

that directly affect our work. However, | am afraid that a few

of my colleagues will also be unable to attend. Therefore, |

strongly recommend that we arrange for the seminar to be

held on another date. To my knowledge, the Shuttleworth

Institute also carries oul in-company training courses upon

request. Might that be a solution for our team as well? If

you would like me to make arrangements for such a

seminar | would be happy to do so.

Besl regards

Chiara Lawson

Suggested answer

Dear All

| know this comes at really short nolice. bul there’s going

to be an interesting seminar at the Shuttleworth Institute

in Boston next Thursday and Friday. | really think that all

the members of the secured ransaclions team should

attend. Have a look at the attached flver — John Kellogg

will be holding the seminar and he's a real expert on

Revised Article 9. Since two of you are newcomers and

also since you've gol some big cases coming up. | think 2

seminar like this is just whal we need nght now.

You may need 1o rearrange your schedules a bit to be able

to 1ake part. lt's probably a good idea to fly to Boston on

Wednesday, since the seminar starts on Thursday morming.

| think this is a good opportunity for us. Let me know what

you are going to do.

Best wishes

Jennifer Sampson

20/215,1,7.4,2.3,6

22

24

25
26

28
29
30

1 Since a horrower may conduct Its buslness through
several entities, it is necessary to make sure that the
property in which the security interest is granted is
owned by the borrower.

2 This would happen when the deblor agrees to subject
its after-acguired properly lo the security interest

3 This means signing the agreement, either by hand or
electronmically.

The issue involved is whether it is possible 1o have a fixed

charge on the ook debts of a company.

The issue affects company direclors, bankers, other

lenders and creditors.

1c 2e 3a 4d 5b

1 Book debts 2 floating charge 3 bank guaraniee

4 preferential

1b 2¢ 3¢

1 True 2 False

Suggested answers
Could you fill me in on what he said?

| wonder / was wondering If you could fill me in ..
Would you mind filling me in .7

4 a
3 False 4 False



Could you tell me what he said about the situation
internationally?

| wonder / was wondering If you could tell me ...
Would you mind telling me ...?

Could you give me an example?

| wonder / was wondering if you could give me ...
Would you mind giving me ...?

Could you tell me what he had to say about perfecting
security interests in the US?

| wonder / was wondering if you could tell me ...
Would you mind telling me ...?

What could you tell me about copyrights?

| wonder / was wondering if you could tell me
something about copyrights.

Would you mind telling me something about copyrights?
| wonder / was wondering if you could tell me where |
could get more information on what was covered in
the seminar?

Would you mind telling me where ...?

Language Focus

1 2 instaiment
2 1 on:of

3
4

52g 30 4]
111

6

3 toattach 4 unconditional 5 hereby
2 of 3 upon 4 within 5 from; on
upon; at

2d 3e 4b 5 a
2 place 3 charge 4 part 5 precedence 6 care

5b 61 7¢c 8n 9d 10 e

12 f 13 h 14 a 15 k

6 Suggested answer
Dear colleagues
Several of our corporate clients possess the rights to
valuable intellectual property assets, and they have
enquired if we could assist them with matters concerming
secured transactions and these assets. For this reason. |
firmly believe it is important that we ensure that our
knowledge in this area is up-to-date.

Therefore | am writing to inform you that | have arranged
an incompany seminar on perfecting IP assets as security
interests. The seminar will be held by a highly respected
expert in the field on Monday, October 26 from 9 a.m. to

5 p.m. Please note that the seminar commences at 9 a.m.
| have attached a list of topics to be covered in the
seminar which | would ask you to peruse.

| strongly advise you to take part in the seminar. Thus |
suggest that you make sure you have no other appointments
that day. | sincerely hope you can come. Please infarm me
whether you will attend by the close of business today.
Yours sincerely

Martin Black
Unit 14
11b 2a 3¢
21f 2g 3e 4b 5d 6¢c Th Ba
3 1 Writ of attachment
2 Reasons (in this context)
3 Creditor = plaintiff; debtor = defendant
4 Section 61.001: all four points
Section 61.002: one of the nine
4 Suggested answers
1 to annoy or upset the defendant through a persistent,
unwanted action
2 to deliver legal documents to someone
3 to get nd of property so that it is not possible to repay
a debt owed to creditors
4 1o acquire property dishonestly, with the intent to defraud
5§12 21 39 43

6
7

hebbBe

RE BHE&

24

25

14,5, 8,7

1 They set up a plan for him using several mited liability
companies to hold the properties.

2 Since the creditor had no security for his judgment and
stood to collect nothing, Ed was in a position to
negotiate a favourable settlement.

3 The judge in the case ruled that the assets were
properly protected and could not be reached by a lien.

1 In the course of insolvency proceedings or the
restructuring and rescuing of a business. an insolvency
practitioner does not only deal with financial matters.
He or she must also be able to work with a wide range
of people with conflicting interests — from creditors to
directors to employees - many of whom may be in
highly emotional states.

2 Recognised professional bodies are respensible for
licensing insolvency practitioners.

1 False 2 True 3 False

1 secured; benefit 2 with; legally 3 proposed 4 up

PQE = postqualification experience; NQ = newly qualified

1A 2B 3B 4A 5A

Suggested answer

1 The firm behind the first advert is a very large
international firm with offices all over the worid. The
firm behind the second advert is considerably smaller
and operates domestically. although it does have some
international clients.

a: 4,56 2 10 &1 e9 £3,7.8

See model letter on page 197,

Job A, an associate in the restructuring and insolvency

team of the international law firm

1,8,9.11

1 He wants to be a part of a large international
organisation and to have clients all over the giobe. He
would like to work in an interational context, to make
use of his language skills and to work with people from
different backgrounds.

2 When he was a student, he spent a summer working

as a clerk at a law firm in the City, He also studied law

in London for a semester.

He does corporate restructuring in a German

commercial law firm in Munich and has worked on a

few cross-border insolvency cases.

He'd like to know how attorneys are trained in the firm.

d 2b 3¢ 4a 5e

| especially enjoyed hearing about your firm's plans for

expansion.

2 As | mentioned during our conversation, the experience
| gathered In my previous employment has prepared
me well for corporate insolvency work.

3 The purpose is to state in concise form what the
applicant believes he can offer to the firm; it is aiso
his final opportunity to present a strong reason why
the firm should hire him.

4 [look forward ta hearing from you.

Suggested answer

Dear Ms Hall

Thank you again for the opportunity to interview for the

position of Associate Lawyer In your firm. | appreciated

your hospitality and enjoyed meeting you and members of
your staff. | especially enjoyed hearing about your firm's
mentoring programme.

The interview convinced me that my background as a

commercial lawyer, my interest in different legal systems,

and my foreign language skills are compatible with the
goals of your firm. As | mentioned during our conversation.
the experience | gathered in my previous employment has

oS

Answer key
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26

27

28
29

prepared me well for corporate restructuring work, | am
confident that my ability to deal with complex cross-border
Insolvency cases will be of value to your firm.

I look forward to hearing from you.

Yours sincerely

Franz Berger

In this context, a set of statements arguing for a
standpoint. A synonym would be argument.

The weakness they point to is the fact that Europe does
not have any legal regime to support court-supervised
restructuring, as opposed to bankruptcies or liguidations.
The system they propose as a model for reform is the US
Bankruptcy Code's Chapter 11.

1 True 2 True 3 False 4 True 5 False
1d 2e 3a 4b 5c¢

anguage Focus
2 relinquish 3 urgent 4 judicial review

1

seizure

seize
proceed proceedings, procedure
! execute execution

secure security

liquidate - liguidation

restructure restructuring :

3 2 perfected 3 paid 4 pledged 5 incurred

4 2B 3AB 4A 5A 6AB 7B 8A 9AB

5 1 appointed; vests 2 seizure; ownership
3 insolvent; abandon 4 pledged; trust

1 1 oligopoly 2 monopoly 3 cartel 4 merger

21c 2b 3d 4a

3 1 Competition lawyers: senior management of companies

doing business in the EU or affected by EU policy;
lawyers at competition authorities in the EU or in
countries affected by EU policy

2 To make it easy for the reader to identify at a glance
what countries are effected and the measures taken in
the particular country.

3 Yes, as the entries for ltaly, the Czech Republic and the
Slovak Republic all relate to the telecommunications
sector.

4 1 (chickens’)eggs 2 SEK 394 million 3 2004 4 11
5 They were suspected of abusive pricing practices.

5 1 initiated proceedings against 2 Italian Competition
Council 3 discriminatory prices 4 Anti-monopoly
Office of the Slovak Republic 5 railway carrier
6 collusion on bidding prices 7 price-fixing: formation
of Information exchange cartel 8 formation of cartel
9 filed petition; fined

6 1d 2e 3b 48 5S¢

7 Suggested answer

Dear Mr Nazarenko

In your email of 8 November, you enquired about recent anti-
competitive activities in the telecommunications sector in
the EU and the measures taken against them. | would like to
provide information about three cases from the past month.
A telecommunications corporation in Italy was fined for
abuse of a dominant position, while a group of

Emm

12
13

14

telecommunications companies in Slovakia were fined for
concluding a vertical agreement which restricted
competition. In the Czech Republic, the decision of the
Office for the Protection of Competition, which had found
that a telecommunications company had abused its
dominant position by charging discriminatory prices, was
upheld by the Supreme Administrative Court.
| hope that this information is of use to you. Should you
require any further assistance please feel free to contact me.
Yours sincerely
Marie Delapre
1,3,6,.7
1 True 2 False 3 True 4 False
The client's problem is a sharp drop in the number of
contracts his construction company has been awarded in
the last year.
The lawyer proposes that his law firm look into the
possibility that anti-competitive agreements have been
made by the competition.
ad h6 c3 di
Sugpested answer
Dear Mr Rodriguez
As a follow-up to our telephone conversation yesterday in
which we discussed a case of antl-competitive behaviour
in your market sector, | would like to propose that your
firm establish anti-competitive guidelines as a preventive
measure against such behaviour.
As | am sure you are aware, the recent case of price-fixing
in your industry is not unusual, several cases of cartel
formation and price-fixing have occurred in recent years.
You should also be aware that such behaviour does not
always originate at the level of top management, and that
employees at all levels are at risk for such activities.
Practices such as exclusive dealing arrangements with
suppliers or even unintentionally misleading advertising —
to name but two examples — can harm competition and
may be considered to represent an infringement of
antitrust law. Employees at all levels of the firm need to be
informed of the wide range of possible anti-competitive
activities, as well as of their potential legal consequences.
| must warn you that individuals directly involved in serious
anti-competitive behaviour face high fines as well as, under
certain circumstances, the threat of criminal prosecution.
| propose that we draw up a comprehensive set of
guidelines for preventing anti-competitive behaviour by your
firm. Initially, these guidelines could be presented to all
employees in informative workshop sessions, and later
reinforced through regular anti-competitive internal memos.
The benefits for your company are clear: an Increased
awareness of the risks of anti-competitive behaviour at all
levels of your enterprise would greatly lessen your risk of
exposure to antitrust lawsuits and actions.
The implementation of this proposal could be carried out
in a four-stage process: 1) assessment of anti-competitive
behaviour risks: 2} drawing up of guidelines; 3) holding
workshops for employees; and 4) follow-up reinforcement.
Should you be interested in pursuing this course of
action, the Competition Department of our firm could
hegin work immediately.
If you would like to discuss this proposal and the details of
its implementation, please do not hesitate to contact me.
| look forward to hearing from you.
Yours sincerely
Andrew Chase
1 This is a journalistic text from a newspaper written for
a non-specialist audience.
2 The companies involved are Sotheby's and Christie’s,
two art auction houses in the service sector.
3 They formed an illegal price-fixing cartel.

ehb 2
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16

19
21

22

23
24

1 Christie's escaped a fine because it provided the
evidence that proved the operation of a carlel between
the art houses.

The illegal collusive agreement concermed an increase

in the commissions paid by sellers at auctions and

also involved advances paid to sellers.

3 The president and chief executive of Sotheby’s said he
was relieved that the fine was less than it could have
been and was pleased that the investigation was over.
for 2 for 3 on

L]

1

©

1b 2a 3a

1 Onestop shop is usually used to refer 1o a store where
different kinds of products can be bought: one convenient
locgtion where various needs can be met at once. Here,
the term is used to indicate that many procedures that
formerly were carried out in several different places are
now taken care of centrally by the European Commission.

2 Tumover threshoid refers to the combined tumover of the
parties 10 a merger for purposes of EC merger control. If
the combined turnover of the companies exceeds the
amount stated in the EC Merger Regulations, then the
merger is said to have a community dimension and the
merger is subject to the competence of the Eurapean
Commission, as opposed to the Member States.

1 The first purpose of a pre-notification request is lo have
the Commission iake over Lhe case from the national
authorities in cases when the combined turnover of the
parties to a merger falls below the existing thresholds,
and where notification would otherwise have been
required in at least three Member States. The second
purpose is lo have the case be examined by a national
competition authority rather than by the Commission
when it can be shown that a distinct market exists in
that Member State which would be affected by the
proposad merger.

2 Advantages: a single filing (less paperwork and
expense}; disadvantages: uncertainty of the outcome
and a longer clearance process.

1d 2c 3a 46b

Suggested answer

Dear Mr Easton

| am writing to inform you of a change in the pre-nolification

procedure for mergers in the EU, as | believe it is relevant

for the merger which your company is considering.

According to this new procedure, in cases where the

combined turnover of the parties to @ merger falls below

prescribed thresholds and notification would have previously

been required in at least three Member States, a company
can now submit a pre-notification request to the
Commission, which under certain circumstances would then
take over the case from the national authorities.
Alternatively, If the merger in question would affecl a
distinct market in a particular Member State. a company
may submit a pre-notification reques! that the case be
examined by that Member State’s national competition
authority rather than by the Commission.

The clear advantage of these two options is thal they
result in less paperwork and expense, as only a single
fillng is required In each case. However, there are
disadvantages to the new procedure, including uncertainty
concemning the allocation of the case and a likely increase
in the length of the clearance process.

| hope that this information was of interest to you. Should
you have any questions in this matter | would be happy o
provide assistance.

Yours sincerely

Samuel Lee

Language Focus

1 2 dimension 3 offences 4 oligopoly 5 to breach
2

Verb Abstract noun Adjective
i monapolise mongpoly monopolislic
collude | collusion | collusive
abuse | abuse | abusive i
compete !; competition ‘ competitive
discriminate descrimination ! descriminating,
descriminatory
| rggulate regulation
allocate . allocation
fine fine
notify notification
3 2 practices 3 position 4 hids &5 cartel 6 petition
7 access 8 fines 9 complainl
4 2 abusive 3 dominant 4 imposed 5 collusion
6 lodge

S approve, evaluale. investigate. reject

62b 3ab 4b 5ab 6a 7 ab 8 ab
9ab 10a 11 b 12 b

7 20f 3in 4by 5 against 6in 7 to 8 on
9 for

Answer key
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Exam focus

Reading

E b

4 A6
10C 11 B

D

12 A

Part 2

13 OUT 14 IF 15 AT 16 AS 17 UP 18 EXCEPT

19 BY/UNDER 20 FOR 21 IN 22 SO 23 NOT
24 AND

Part 3

25 RESTRICTION 26 SPECIFICALLY 27 COMPETITIVE
28 ACCEPTANCE 29 SUPPLEMENTARY 30 COMMERCIAL
31 CONTRACTING/CONTRACTUAL 32 ENFORCEABLE

33 OUTSOURCERS 34 STRENGTHENS 35 OBLIGATIONS
36 PROVIDER / PROVIDERS

Part 4
37 A 38D 39A 40B 41 C 420D

Part 5
43 [ 44 A 45 G 46 E 47 C 48 B

Part 6

43 3 50C 51D S2A 53¢ 548

Writing

Task 1

Dear Sirs

Thank you for your letler regarding the dispute between my
client, Lumber Products. Inc., and your firm. | will respond o
the points raised.

Firstly, you claum that my client voiced no objections regarding the
delayed implemeniation of the computer system. However, in an
ematl 1o your finm dated November 17, 2005, my client expressly
stated that a later implementation date was unacceplable.
Secondly, the syslem remains flawed in operational terms and
requires further work by Computer Analysls, Inc. For exampie,
my client is still experiencing difficulties in receiving orders.
Thirdly, | strongly disagree with your assertion that my client
has waived his right to claim breach of contract due to delay.
Since he was not given formal written notice of the delay, he
was not required to invoke dalay as a contractual breach. It is
also incorrect thal no other breach has been committed.
Clearly, your failure 1o provide a fully functioning system
constitutes a hreach of warranty in itself.

| propose that we meet at your earliest convenience and look
forward to hearing from you shortly.

{178 words)
Task 2
TO: Zoe Parsons, Director of Human Resources

FROM: Liam Bengtsson, Associate, Real Estate Department
DATE: 6 February

SUBJECT: Training

The purpose of this memorandum 15 10 indicate how the
training programme of the Real Estate Department could be
improved.

The present training focuses on the laws related to the types
of transactions in which are clienls are involved, Seminars are
held penodically by senior members of the department to
inform our lawyers about recent transactions and changes in
laws affecting our clients” international business.

To improve the quality of our training programme. | propose
that we da the following:

Introduce a case-study approach: The use of this method
would make our lawyers more aware of the practical
matters connected with the transactions which our clients
carry oul.

Expand cross-border scope: Courses focusing on the
issues involved in cross-border transactions should be
offered, presented by lawyers who have worked on deals in
the junisdictions involved. In this way, our lawyers would be
better able to serve our international clients.

Offer language training: The common language of our
international clients and the companies with which they do
business is English. By supplying instruction in English, our
lawyers will be better equipped to provide legal advice
worldwide.

If we wish to be at the forefront of intemational transactions.
investment in ongoing training such as this is essential. The
advantages to us, as outlined above, would he considerable.

| look forward to discussing these proposed changes with vou.
Yours sincerely

Liam Benglsson

(228 words (not including opening and closing phrases))

Listening

Part 1

1B 2A 3B 4C 54 68

Part 2

7. 88 9B 10C 11 A

Part 3

12 August 13 regulatory framework 14 workshop

15 data protection
17 domain name

16 edectronic signature{s)
18 ocutsourcing 19 distance selling

20 (£)360

Part 4

210 22C 23F 24 E 25 A
26 C 27B 28fF 294 30 E
ILEC practice test
Reading

10D 2A 3B 4A 5C 6D 7D 8C 98
10A 11 C 12 8B

13 NONE 14 IN 15 TO 16 SUCH 17 DO 18 BEEN
19 AS 20 ALTHOUGH,/THOUGH/WHILE/WHILST 21 OF
22 OR 23 HOW 24 ALl 25 FRAMEWORK

26 OBLIGATIONS 27 PROSPEROUS 28 ACCOUNTABLE
29 VIRTUALLY 30 SETTLEMENT 31 EVASION

32 |RREGULARITY/IRREGULARITIES 33 OFFENCE/OFFENSE
34 FACILITATE 35 DISCIPLINARY 36 DISCLOSURE

37 B 380D 394 400D 41 C 42 B 43F 44 C
45 E 46 G 47 A 48D 49 B 50C 51C 528
53 0 &84 A

Listening

18 2C 3B 48 5A 6C 7A 8C 98B
10A 11 C

12 ACCOUNTANTS/ECONOMISTS 13 (FULL-TIME) JUDGES
14 745/SEVEN-HUNDRED AND FORTY-FIVE (DOLLARS)

15 WEBSITE 16 COMPETITION 17 OIL/MINING

18 REAL ESTATE 19 (PANEL) DISCUSSION 20 VISA
21A 22D 23E 24C 25F 26F 27C 28D
29E 30A



Role cards

Student A

Unit 5. Exercise 22

Your client wan!s to buy five bottling machines, 1o be
delivered immediately. The price Is 1o Include a five-vear
service plan and full guarantee. The budgetl is € 1m, and
your client wants to be able to spread the payments.

Unit 6. Exercise 25

CASE FILE 1
ROLE: Client (Allied Industries)

Parties to contract: Allied Industries (Buyer) & Bennet
Construction Co {(Contractor)

Reason for consulting lawyer: Can Allled recover
damages? What remedies are available?

Facts of the case:

. AMlied contracted with Bennet Canstruction Co to
build & new factory.

Contract duly signed.

During construction, the building collapsed once due
to unforeseen strong winds.

Later, the building collapsed a second lime due to
what Bennet calls ‘defects in the soil’.

After second collapse. Bennet refused to rebuild.
No liguidated damages clause in contracL.

CASE FILE 2

ROLE: Lawyer

Introduction: greet client: expiain what will happen in
interview; discuss circumstances of interview

Getting an overview of the case: What is the nature of
the dispute?

Establishing facts and chronology of events: What
happened? Signed agreement? Were there any
obligations imposed upon Fanklin in the letter of intent?
What abligations were imposed? Do you have a copy of
the letter?

Identifying Issues, developing and supporting a theory:
Main issue: the intent of the parties to be bound based
on the language in the letter of intent

Problem: letter of intent in broad terms only expresses
an agreement to agree to further terms

Concluding the interview: assess the case: Court might
hold that the letter of intent is binding. At the very least,
it imposed an obligation upon Franklin to act in good
faith*. This they failed to do. Final outcome will depend
on the court’s interpretation of the wording and whether
the parties really did intend to be bound. There is little
chance of forcing Franklin 1o sell. The loss incurred by
BIBEC. if any. is very difficult to measure and highly
speculative. If a court were to award damages. it would
maost likely be in the nature of expectancy damages, if
any. From an economic perspective, it might be wise for
BIBEC to learn from the experience and mave on.
Conclusion: describe next moves; refer to next contact;
say goodbye

* This applies only to the USA, where good faith is
implied in every contract. The opposite is true in. inter
alia, England.

Unit 15, Exercise 10

CASE 1: LAWYER

Information on anti-competitive activity

The formation of a cartel refers to the making of an
agreement amongst competitors in the same industry to
act together In order to limit competition and o maximise
profits. This includes such activities as fixing prices.
sharing markets and limiting production. among others.
Discussing or exchanging information with actual or
potential competitors regarding such matters should be
strictly avoided. The formation of a cartel is considered
one of the most senous offences under competition law.

CASE 2: CLIENT

Description of the situation

You are an executive of a construction company
specialising in building residential housing estates. You
have two main competitors in the market. Three large
new housing estates are to be built next year in different
locations In your region. Your two competitors have
approached you to suggest that the three of you agree to
share the three construction projects equally, so that
each firm is certain to have work but does not
overextend its capabilities by working on two or three big
projects al once. The plan is for each construction
campany o take a tum at submitting the lowest-priced
bid. You told your competitors that you would like to think
about it first. You are worried that this plan is illegal and
don't know what to do.

Answer key
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Unit 5, Exercise 22

Your client sells bottling machines which cost € 250,000
each. They are guaranteed for a year and have a year's
service plan included. Your client doesn’t usually offer
credlt and can deliver them In two months’ time,

Unit 6, Exercise 25

CASE FILE 1
ROLE: Lawyer

Introduction: greet cllent; explain what will happen in
interview; discuss circumstances of interview

Getting an overview of the case: What is the nature of
the dispute? Signed agreement?

Establishing facts and chronology of events: What
happened? Notice to terminate the contract — how? In
writing? What were the reasons? Was there anything in
the contract which might permit Bennet to terminate the
agreement?

Identifying issues, developing and supporting a theory:
Recovery in general: Based on what has been described,
Allied migh have a chance at recovery, but it will depend
on the evidentiary tindings. Had there been a contractual
provision requiring Bennet to conduct a site investigation
before commencement of the work, the risk would have
been shifted to Bennet. This is normally the case in
construction contracts of this type. However, since the
comtract does not contain such a clause, the court could
very well find that Allied is charged with knowledge of the
conditions of its own premises. A decision concerning
which party had this duty might very well come down to a
factual determination at trial.

Possible damages: Liquidated-damages clause? The
absence of a liguidated-damages clause makes the
measure of damages very complex. Should the court rule
in Allied’s favour, the standard measure of damages
would be the costs Allied incurs in replacing Bennet with
anather firm to complele the work, i.e. in the nature of
compensatory damages (e.g. Bennel agreed to build for
€1 million, replacement contractor costs €1.5 millien,
damages 0.5 million). Damages for lost time and delay
wauld also have 0 be considered, but these might be
difficult to determine. Damages might also be available
for lost rental income, but this would depend on both the
facts and the foreseeability of such damages. Since
Allied could engage another firm to do the work, specific
performance is most likely not an option. Besides, Allied
would not want to compel performance even if the
remedy was available, because an unwilling contractor,
which Bennet will most likely be, will make a mess of
things.

Concluding the interview: assess the case: Recovery far
from certain. Importance of the financial aspects of
pursuing the matter should be balanced with potential
setllement.

Descnbe next moves: refer to next contact: say goodbye.

CASE FILE 2
ROLE: Client (BIBEC)

Partles to contract: BIBEC Corp (Buyer) and Franklin
Auto Industries, Inc. (Seller)
Reason for consulting lawyer: Do we have a binding
agreement? Can we force them 1o make the safle? If not,
what can we recover?
Facts of the case:
Long perniod of negotiations regarding the sale of
Franklin to BIBEC.
Parties sign a letter of intent staling only that each
party would ‘make every reasonable efforl 10 agree
upon and have drafted as soon as pessible’ a
contract of sale.
Soon thereafter, Franklin gels a betier offer.
Franklin terminates the agreement based on
‘unforeseeable circumstances'.

Unit 15. Exercise 10

CASE 1: CLIENT

Description of the sltuation

You are the owner and managing director of a mid-sized
language school in @ small city. Your competitors are
three companies of equal size and five considerably
smaller companies. Until now, all of you have been able
ta co-exist relatively well, Al a language teaching
conference held last month. you met with some of the
owners of the other language schools informally. There
was talk of working together and of agreeing 1o co-
ordinate prices so that all of you could charge more and
increase profits. One of the other language school
owners mentioned that this was illegal, but you are not
sure that a friendly co-operation of this kind would be
breaking any laws. You would like to ask your lawyer if it
is illegal or not.

CASE 2: LAWYER

Information on anti-competitive activity

Bid-rigging and collusive tendering is when competitors
make agreements amongst themselves regarding the
submission of bids for job contracts. Some forms of
collusive tendering are:

bid suppression: when a company refrains from
submitting a bid so that the competitor is awarded
the contract

_ complementary bidding: 2 company submits a bid
that is intentionally too high so that the competilor
receives the contract

bid rolation; companies agree to take turns
submitting the lowest and best bid



Glossary

abuse of a dominant position (UK) situation that occurs
when one firm is in a position to be able to act
completely independently of its competitors,
customers or consumers, remaining profitable and
engaging in conduct that is likely to impede effective
competition in that market. It is this last part, the
hindrance of effective competition, which is prohibited
in most jurisdictions rather than the mere situation of
dominance. Some examples of abusive behaviour
include the refusal to grant licences, geographical
price discrimination, unjustified refusal to supply or
predatory pricing. (US abuse of monopoly power)

acquired company (UK) company that has been merged
into another company and is therefore no longer in
existence (US transferon

acquirer company that gains control over another
company

acquiring company (UK) company that has gained
control over another company through a merger and
remains in existence after the merger (US survivor)

acquisition of controlling shares purchase of shares
owned by shareholders who have a controlling interest

actual damages see general damages

ad hoc (Latin) for this purpose

admit someona to the Bar (US) to grant a person
permission (from a Bar association) to practise law
(UK call someone to the Bar)

advocate person who pleads in court

affidavit written statement which might be used as proof
in court that somebody makes after they have sworn
officially to tell the truth

alienability possibility to be transferred

annual general meeting (AGM) yearly meeting of
shareholders of a company where various company
actions may be presented and voted upon

answer principal pleading by the defendant in response
to a complaint

anticipatory breach breach of contract committed before
performance is due. The non-breaching party may
regard this as an immediate breach and sue for
damages.

anti-competitive (UK) describes conduct that harms the
market or limits competition among businesses (US
restraint of trade)

antitrust (US) body of law that regulates business
activities and markets, especially agreements and
practices that limit competition (UK competition law)

apparent authority power which an agent appears to
have, or holds himself out as having, and which a third
party reasonably believes actually exists, though not
formally granted by its principal/employer

appellant person who appeals a decision to a higher
court (US) see petitioner

appellate court (also court of appeal, appeals court)
court which reviews judgments held by lower courts

arbitration form of dispute resolution (an alternative to
litigation through the court system) in which disputes
are heard and decided by an impartial arbitrator or
arbitrators, chosen by the parties to the dispute

articles of association (UK) document that defines a
company's internal organisation (US bylaws)

assei any property that is owned and has value

asset protection method of minimising the risk of loss
of one's property from business and personal
liabilities

assign to transfer (rights) to another

asslgnee person who receives an assignment

asslgnment of contract transfer of a contract to another
person

assignment of rights transfer of rights to another person
such that the person to whom the rights have been
transferred receives full benefits under the contract

asslgnor person who transfers his/her rights or duties to
another

associate junior lawyer in a law firm

attachment seizure or taking into custody by virtue of a
legal process

attachment llen prejudgment lien, provisional in nature,
created in assets seized in accordance with a court
order or a writ of attachment

authorised share capital total amount of stock a
company may offer to its shareholders. It is also
known as nominal capital. (US authorized shares)

bailiff (UK) an officer of the sheriff who makes arrests
and serves writs; (US) a court officer who keeps order
during court proceedings

balance sheet financial statement showing a company’s
assets, liabilities and equity on a given date

the Bar (US) legal profession; (UK) the profession of
barristers

bar assoclation organisation of lawyers which may
regulate the profession

bar examination (US) written examination taken by
prospective lawyers in order to qualify to practise law

Bar Vocational Course (UK) required course to be taken
by law graduates wishing to practise law as a barrister.
This is followed by a period of pupillage.

barrlers to entry obstacles which make it difficult for a
business to enter into a market. Some examples
include patents, customer loyalty, research and
development, distributor or supplier agreements, and
government regulations.

barrister (UK) lawyer admitted to plead at the bar and in
superior courts; a member of one of the Inns of Court

barristers’ chambers offices of barristers or a group of
barristers

beneficiary person entitled to draw payment

‘benefit of the bargain’ damages see expectation
damages

bill formal proposal for legislation

bill of exchange (UK) negotiable instrument for a
specified sum of money which is written and signed by
three parties: the drawer (the person paying), the
drawee (the person who will conduct payment) and the
payee (the person who receives the payment)
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board of directors group of individuals elected by
shareholders to make the major decisions of the
company

bona-fide purchaser for value someone who holds a
negotiable instrument in good faith

bonus payment above what was due or expected

boutique firm law firm that specialises in a specific area
of law

breach of contract failure to perform a contractual
obligation or interference with another party’s
performance which incurs a right for the other party to
claim damages

brief document or set of documents containing the
details of a court case

by-law (UK) municipal law (US ordinance)

bylaws (US) document that defines a company's internal
organisation (UK articles of association)

call to the Bar (UK) granting of permission to practise
law as a barrister (US admission to the Bar)

capltal structure distribution of a company’s debt and
stock

caplitalisation act of providing capital for a company
through the issuance of securities

capitalisation issue process whereby a company’s
money |s converted into capital and then distributed to
shareholders as new shares

cartel group of similar independent companies who
agree to join together to control prices and limit
competition

case law (also common law, judge-made law) body of law
formed through judicial/court decisions, as opposed to
law formed through statutes or written legisiation

certificate of deposit certificate issued by the bank
acknowledging receipt of money and promising to pay
it back: a promissory note issued by a bank

certificate of incorporation document issued by a
governmental authority granting a company status as a
legal entity

Certificate of Incorporation on Change of Name (UK)
certificate issued by Companies House when a
company wishes to change its name. A copy of the
special resolution of the company authorising a
change of name must be submitted to Companies
House along with a fee.

civil law 1) legal system developed from Roman codified
law, established by a state for its regulation; 2) area of
the law concerned with non-criminal matters, rights
and remedies

claimant (UK) person who brings a civil action (US)
plaintiff

clerk (UK) court employee who takes records, files
papers and issues processes; (US) also a law student
who assists a lawyer or a judge with legal work such
as research or writing

collateral property pledged as security for repayment of
a debt obligation

collective bargaining process of negotiation between
trade unions (or labor unions) and employers, usually
regarding the terms and conditions of employment

common law (also case law, judge-made law) body of law
formed through judicial/court decisions, as opposed to
law formed through statutes or written legislation

Companies House (UK) institution where all limited
companies in the UK must be registered. It is an
Executive Agency of the UK government Department of
Trade and Industries (DTI).

competition law (UK) body of law that regulates
business activities and markets, especially
agreements and practices that limit competition (US
antitrust law)

complaint first pleading filed on behalf of a plaintiff
which initiates a lawsuit, setting forth the facts on
which the claim is based (civil law)

compulsory winding-up (UK) liguidation of a company
after a petition to the court, usually by a creditor (US
involuntary bankruptcy)

confer to grant, to bestow

confilct of interest clash between a person’s personal
interests and their public or fiduciary responsibilities

consensual agreed to by all parties

consensual llen security interest created by agreement
between the debtor and creditor

consequential damages see special damages

consideration something of value given by one party to
another in order to induce the other to contract. In
common law, consideration is @ necessary element for
an enforceable contract.

consolidation combining of two companies to form an
entirely new company

constitutional amendment change in a company's name,
capital or objects

contract template model agreement with particular
items to be filled in

copyright exclusive right to reproduce and control an
original work of art (music, visual art, film, literature,
etc.)

corporate vell separation between the corporation and
its shareholders such that the shareholders will not be
held personally liable for corporate debts

counter offer new offer with new terms made as a reply
to an offer received

court of first instance see lower court

creditor person or company who is owed a financial
obligation

criminal law (also penal law) area of law that deals with
crime, punishment or penalties

crown court (UK) higher court of first instance for
criminal cases in England and Wales. Together with
the High Court of Justice and the Court of Appeal, it
forms the Supreme Court of Judicature, Appeals from
the Crown Court go to the criminal division of the
Court of Appeal and then to the House of Lords.

cybersquatting practice of registering Internet domain
names that are associated with another company and
then demanding payment from that company through
the sale or licensing of that domain name

damage loss or harm as a result of injury

damages money awarded by a court in compensation for
loss or injury

date of employment day on which a person’s
employment begins

de facto (Latin) in fact

debenture (UK) instrument issued under seal which
evidences a debt or security for a loan of a fixed sum
of money: a long-term debt not secured by any
particular asset, but rather by the general earmning
capacity of the company (US secured debt
instrument); (US) unsecured debt

debtor someone who owes a financial obligation to
another



default failure to perform a duty, whether legal or
contractual; failure to pay a sum that is due

defendant (also respondent) person against whom an
action is brought in court. Defendant is generally used
when referring to the answering party to a civil
complaint; respondent is generally used when referring
to the answering party to a petition for a court order.

delegate to give (duties) to another, to entrust another
(with duties)

delegate (UK) third party in a delegation to whom the
duties have been transferred (US delegatee)

delegation of duties transfer of responsibilities to be
performed under a contract to another

delegator person who transfers his duties to another

delivery formal act of transferring something or passing
possession on 1o someone else

design right legally protected interest in the form of
appearance, style or texture of a particular item

directive order from a central authority, for example, the
European Community. A European Community Directive
is binding as to the result, but each Member State
may choose how to implement it.

disability condition of being unable to do something due
to a physical or mental impairment

disbar (US) to declare a person unable to practise law. In
the UK, the barrister is expelled from his or her Inn of
Court and is no longer allowed to represent in court.

discharge 1o release a person from an obligation

disclaimer repudiation or denial of a legal right or claim

disclaimer of warranties statement which limits the
liability of the seller for any defects of their goods

discriminatory dismissal termination of an employee's
employment contract based on a prejudice or bias

dividend distribution of company profits to its
shareholders

draft to produce a piece of writing or a plan that you
intend to change later

drawee person in a bill of exchange who conducts
payment or is directed to make payment; often a bank

drawer person in a bill of exchange who pays the sum of
money

duress unlawful threat or coercion used to force
someone to enter into a contract

duty obligation owed or due to another by law

duty of care obligation of a person to act with
reasonable caution or prudence, the violation of which
results In liability at law

easement right enjoyed by a person other than the
owner of a piece of land to use or control that land, or
a part of that land. No property rights are conferred
upon the person using the land of another. An
example of an easement is crossing a part of
another’s land in order to access a public road.

economic efficiency economics term that refers to the
optimal production and consumption of goods and
services

employment tribunal judicial body that resolves disputes
between employers and employees

endorsement (UK) writing, including signature, on the
back of a document which allows for the transfer of
the instrument (US indorsement)

enforceable capable of being made effective. In the case
of an agreement, it is one in which one party can
legally compel the performance of the other party.

enforceable right interest the law gives effect or force to

entry of appearance written notice of appearance during
a hearing which provides the respondent’s full name
and contact details, as well as a statement of
opposition to the claim, including the grounds upon
which it is opposed

escheat reversion of land to the state if the land owner
dies without a will or without any heirs

essential term provision required for a contract to exist

et alil (et al.) (Latin) and others

et cetera (etc.) (Latin) and other things of the same kind

exclusive possession sole use and benefit of a property

exclusive right sole power or privilege under the law

execution lien lien created when a debtor’s assets are
seized for the purposes of enforcing a judgment

exempll gratia (e.g.) (Latin) for example

exemplary damages see punitive damages

expectation damages (also benefit of the bargain
damages) compensation for the loss of benefits that a
person would have received had the contract been
performed

expert witness person who the court considers to
possess specialised knowledge or skill and who is
allowed to offer an opinion as testimony in court

express contract contract whose terms have been
specifically outlined, either in writing or orally

express warranty guarantee that is created by the seller,
whether oral or written

extraordinary general meeting (EGM) (UK) any meeting of
the shareholders of a company other than the annual
general meeting which is called to discuss certain
special issues of a company (US special meeting)

fair dealing (UK) see right of fair use; (US) duty of full
disclosure imposed on corporate directors, officers and
parties to a contract

fair use (US) see right of fair use

fee simple whole interest in a piece of real property; the
broadest interest in property allowed by common law

fee tail estate which lasts as long as the original
grantee or any of his descendants live

fiduciary duty obligation to act solely in the best
interests of another

file with to officially record (e.g. in a court of law)

financing measures methods of securing funds or money

first-in-time rule which distinguishes which creditor has
first claim over a debtor's assets

fitness for a particular purpose if a buyer is buying
property for a certain reason and the seller knows
this, then this warranty exists by law to guarantee that
the property is suitable for that certain reason.
Sometimes referred to as warranty of fitness.

fixed charge (UK) grant of security for a loan on a
specific asset or on specific assets whereby the
creditor has first claim to recover upon default by the
debtor (US security interest in specific assets; (prior to
UCC) chattel mortgage)

floating charge (UK) form of security interest over the
debtor’'s assets which may change on a daily basis.
such as stock; a grant of security for a loan on the
company's assets in general, and not on any specific
asset (US floating lien)

foreseeability reasonable anticipation of possible resuits
of an action

Glossary
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foreseeablility rule rule that states that damages are
only recoverable when it can be established that the
damage was reasonably anticipated by the breaching
party at the time the contract was entered into

form model document or agreement with blank spaces
to be filled in

fi act of bringing a contract inlo existence
wil deliberate misrepresentation or concealment of a
rnalenal fact to galn an advantage

ré nducement act of misrepresenting or
msleadmg someone so as to entice them to enter
into a contract or agreement

frechold estate property whose duration of ownership or
occupation is not determined

frendly tateover situation where a company attempts to
buy another company with approval of the board of
directors of the company that is being bought

ymation

rol to obtain the power to direct or have
mﬂuence over the management of a company
wnishment 1) clainy or interest resulting from a legal
proceeding in which party A (creditor) requests a
court 1o issue an order or writ against party B
(garnishee) holding property of or owing money (e.g.
bank account or wages) to party C (deblor) to
release the relevant properly or money to the
creditor; 2) the whole process involved in the legal
proceedings described in 1) above
Coneral creditor creditor whioc has no lien or security for
payment against the debtor's assets (also known as
an unsecured creditor)
ol damagzes (also actual damages) compensation
for praven injury or loss
‘enuine occupational qualification limited
circumstances where sex or marital status may be
used as a job requirement
obal Brm law firm that employs hundreds of attorneys
from all over the world
zood faith state of mind whereby a person has an
honest conviction that they are observing reasonable
commercial standards of fair dealing
title title that is valid and free from defects such
as liens, litigation or other encumbrances
d= items of personal property other than money (US
good can be used in the singular)
crantee person to whom a grant of property 1s made

horeditament property which can be inherited; also
refers to land in general

high court (UK) court which hears serious civil cases
and appeals from county courts; (US supreme court)

wider person that has legal possession of a trade mark

t (HDC) person who acquires a
negotiable instrument in good faith

wlder of title person who owns the right to control and
duspose of a particular piece of property

ititlement right of an employee to take paid
time off from his/her employment

horizontal merger combining of two or more firms which
are at the same level in the economic supply chain

hostile takeover situation where a company attempts to
buy @nother company against its wishes

1er in Jue course

wilday er

id est (i.e.) (Latin) that is

illegality of the subject matter when the matter under
consideration in the contract is unlawful and therefore
unenforceable in a court of law

immaterial breach breach of contract after which the
non-breaching party is still required to perform its
contractual obligations and may be entitled to
damages

implied contract contract whose terms have not been
spet:ifcally outlined, but rather are presumed

implied warranty guarantee that is implied by law rather
than promised by the seller

n rem (Latin) against a piece of property (rather than a
person)

in the course of business regular mode of conduct or
routine of a trade
ncidental beneficiary person who was not planned to

benefit from a contract and is aiso not party to that
contract. This person ¢does not gain any rights under
the contract.
indefinite vague, not certain, not determined
mfringement unauthorised use of material protected by
copyright, patent or trademark law
inheritance property which is transferred upon death to
a person designated as an heir
unction official order from a court for a person to do
or stop doing something
jure party that has suffered a violation of its
legal rights
lnn of Court (UK) one of four institutions that barristers
must join in order to practise law as a barrister
neolvent unable to pay one’s debts
mstrment wnitten formal legal document
intangible property rights legal interest or claim in
things which cannot be touched or felt
o beneticlary person who was planned to benefil
from a contract but is not party to that contract. As a
result of this. this person obtains rights to enforce the
contract.
nt mental desire/willingness to act in a certain way
a (Latin) among other things
facto (Latin) by that very fact itself
sue to produce or provide something official
tal shares of a company that are held

Intende

nmier a

Issued share capi

by shareholders

ludge public official who hears and decides cases in
court

[udsemade law (also case law, common faw) body of law
formed through judicial/court decisions, as opposed to
(aw formed through statutes or written legislation

Tudgment lien lien imposed on a person against whom a
judgment has been entered but remains unsatisfied
judicial lien security interests arising as a result of court
proceedings brought by the creditor to secure an
interest in the debtor's property

juris doctor (JD) (US) law degree (UK LLB)

juvenile court court that hears cases involving children
under a certain age

lack of legal capacity absence of ability of a person to
enter into contractual relations, sue or be sued

law school (US) graduate school offering courses in law
leading to a law degree

lease contract for which the use and occupation of a
property is conveyed to another, usually in exchange
for a sum of money (rent)

leasehold property whose duration of ownership or
occupation is fixed or capable of being fixed



legal entity Individual or organisation that can enter into
contracts, is responsible for its actions and can be
sued for damages

legal opinion document outlining a lawyer’s understanding
of the law regarding a particular situation

legal person artificial entity created by law and given
legal rights and duties, for example a corporation

Legal Practice Course (LPC) (UK) course that must be
completed before a person can be qualified as a
solicitor. It is the first step to becoming a solicitor (the
second being working as a trainee solicitor, and the
last being successful completion of the Professional
Skills Course).

licence (UK) permission or authority to do something
which would otherwise be illegal. No interest is
transferred in this case. (US license)

lien interest or attachment in another’s property as
security for payment of an obligation

lien creditor creditor whose claim is secured by a lien

life estate estate granted only for the life of the grantee

life tenant person who holds a life estate or an estate
pur autre vie, or for the benefit of another

liquidated damages (also stipulated damages)
compensation that is agreed to in the contract

liguidation dissolution of a company whereby all assets
are soid and the proceeds used to pay off debts

LLB (Legum Baccalaureus) (UK) Bachelor of Laws, law
degree (US JD (juris doctor))

loan capital form of long-term borrowing

lockout preventing people from entering a building by
locking it, such that employees cannot work

lower court (also court of first instance) court whose
decisions may be appealed to a higher court

magistrates’ court (UK) court that has very limited
powers

maker person who makes a promissory note

market economy economic system which permits the
open exchange of goods and services between
producers and consumers. In a market economy, prices
and production are largely determined by supply and
demand. The contrasting model to a market economy is
central planning and a non-market economy.

material breach breach of contract which is so
fundamental or significant that the non-breaching party
is excused from its contractual obligations and may
recover damages

mechanic lien (also mechanic’s lien) lien to secure
payment for labour or materials used in constructing
or repairing buildings or other structures

memorandum of association (UK) legal document that

" sets out the important elements of the corporation,
including its name, address, objects and powers. It is
one of the two fundamental documents upon which
registration of a company is based. (US articles of
incorporation)

merchant person who is engaged in the buying and
selling of goods for profit

merchantability warranty implied by law that something
is fit for the ordinary purposes for which it is used

merger acquisition of one company by another resulting
in dissolution of one and survival of the other

merger regulation legislation aimed at limiting
anticompetitive concentration of market power. Law
that seeks to ensure that the combination of
companies will not have any anticompetitive effects.

minarity shareholder shareholder who holds less than
half the total shares outstanding and is therefore
unable to control the business of the company

minutes notes or records of business conducted at a
meeting

monopaly organisation or group that has complete
control of an area of business so that others have no
share

monopaly right exclusive right to make, use or sell an
invention

moot court fictitious court where law students argue
hypothetical cases

mortgage transfer of legal title of a property, often land,
to another as security for payment of a debt

motion application to a court to obtain an order, ruling.
or decision

naked debenture (UK) unsecured debt (US debenture)

negotiable able to be transferred by endorsement or
delivery

negotiable Instruments (UK) written and signed
documents which represent an intangible right of
payment for a specified sum of money on demand or
at a defined time. Some examples are bills of
exchange, promissory notes, bank cheques or
certificates of deposit. (US commercial papen

nemo dat rule principle that states that one cannot give
away more than one possesses. If one does not
possess title to something, then one cannot transfer
title of that thing to another.

nominal capital (also authorised capital) total amount of
stock a company may offer to its sharehoiders

non-breaching party party to the contract that has not
violated its contractual obligations

non-consensual not agreed to or formed by agreement of
all parties

non-monetary relief remedy that is not money, but rather
something else such as an injunction, a declaratory
judgment, specific performance or modification of a
contract

non-obvious quality of an invention being unexpected or
surprising or sufficiently different from other existing
things. It is often a requirement for obtaining a patent.

non-possessory type of security interest whereby the
debtor retains control over the property but is limited
in what he or she may do with it

notice document providing notification of a fact, claim, or
proceeding

novation substitution of an obligation with a new one,
thereby cancelling the old obligation

objects goals or purposes of a company

objects clause section of a company’'s memorandum of
association that outlines the company's objects

obligee person to whom a right is owed

obligor person who owes a right

offer indication of willingness 1o enter into a contract on
specified terms, whereby, if accepted by the other
person, a binding contract would resuit

offeree party to whom an offer is made

offeror party that displays a willingness to enter into a
contract on specified terms

oligopoly market situation in which only a small number
of firms compete with each other

Glossary
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on notice of the security interest where a security
interest exists between a certain creditor and debtor.
It occurs on perfection of a security interest.

ordinance (US) municipal law (UK by-law)

ordinary course of business regular mode of conduct or
routine of a trade

ordinary resolution (UK) resolution passed by a simple
majority of members at the annual general meeting

ordinary shares (UK) shares that carry voting rights and
dividend entitlements and which are the most common
form of shares (US common shares)

paralegal person who assists a lawyer with legal work,
but is not a lawyer

parallel behaviour acting in a similar way to another; for
example, setting prices at the same level as a
competitor or producing a similar level of output as
another in the same business

Parol Evidence the rule that evidence, apart from the
actual contract itself, cannot modify, explain, vary or
contradict the written terms of a contract

party person or entity involved in an agreement

passage of title exchange of ownership in a property

passing of risk the point at which the risk (e.g. of
damage) passes from one party to another (and
therefore also the responsibility, for example, for
insuring goods)

passing off illegal type of unfair competition whereby a
business does something that the public would
reasonably believe to be related to the activities of a
different business such that this second business
suffers damages as a result

patent grant from the government giving exclusive rights
to an inventor to make. use or sell an invention for a
specified period of time

payee person who is being paid in a bill of exchange

pecuniary compensation remedy that involves
compensating through money

penal law (also criminal law) area of law that deals with
crime, punishment or penalties

penetrate the market to enter into a market

per annum (Latin) per year

per se (Latin) by itself

perfected when the appropriate filing or registering or
other formal action of a security interest has been
done to protect one’s security interest In another's
praperty against all other creditors

perfection appropriate filing or registering or other formal
action of a security interest in order to protect one's
security interest in another’s property against all other
creditors

performance completion of obligations required by
contract

personal liability state of being legally obliged out of
one's own personal assets

personal property (also chattels in common law) things
that are moveable (as opposed to real property) and
capable of being owned

petitioner (US) person who brings a petition to a court,
especially on appeal

picketing demonstration outside a place of work in
which people congregate to dissuade others from
entering the building, usually done in attempt to
persuade another party to meet certain demands. It is
often done during a strike,

pleading formal written statement setting forth the
cause of action or the defence in a case

pledge property which is security for a debt or obligation

pledgee person who receives a pledge, or the creditor in
a secured transaction

pledgor person who gives a pledge, or the debtor in a
secured transaction

possessory type of security interest whereby the creditor
has the right to control the property

predatory pricing pricing a product so low — for example,
below its production cost — as to eliminate competition

pre-emption rights (UK) rights of shareholders to
maintain their proportionate ownership in a company
by purchasing newly issued stock before it is offered
to the public (US preemptive rights)

preference shares (UK) shares that are given preference
in dividend entitlements over ordinary shares, but
usually do not carry any voting rights (US preferred
shares)

price-fixing conduct of setting a price for a product
which is contrary to workings of supply and demand,
and therefore contrary to the free market

priority right to enforce a claim before others

priority creditor creditor who is given priority over other
creditors, or has first claim over the debtor's assets

privity of contract relationship between parties to a
contract

pro forma (Latin) as a matter of form

pro rata (Latin) proportionally

profit-and-loss account (UK) statement summarising a
company’s revenues and expenses over a period of
time (US profit-andoss statement or income
Statement)

promisee person to whom a promise, or an assurance
that something will or will not be done, is made

promisor person who makes a promise Or an assurance
that they will or will not do something

promissory note formal unconditional written note made
and signed by a person obligating him or her to pay a
specified sum of money to another specified person or
to the bearer of the document

punitive damages (also exemplary damages)
compensation designed to punish the breaching party
for conduct found to be reprehensible, e.g. fraud

puplilage (UK) one year of apprenticeship to become a
barrister, which follows the completion of the Bar
Vocational Course

pur autre vie estate granted only for the life of someone
other than the grantee

quasi-security similar to security, except the creditor has
actual ownership over the property while the debtor
only has possession. In case of default, the creditor
can simply take back possession of the property.
Serves the same purpose as security, but is not
recognised by the law as such.

guorum number of shareholders or directors who have to
be present at a board meeting so that it can be validly
conducted

race relations social, political or personal connections
with and between people with different distinguishing
physical characteristics

real property land, including anything attached to it

reasonable reliance dependence on a contract which is
considered fair, sound thinking or common sense

reasonably prudent person (also reasonable person)
fictitious person used as a standard for legal
reasoning in negligence cases



redundancy dismissal (UK) termination of an employee's
employment contract because their position ceases to
exist (US layoff

Registrar of Companies (UK) officer in charge of keeping
the list of limited companies registered at the
Companies House

regulation order controlling through rules or restrictions

rejection refusal to accept an offer

release to discharge a person from an obligation

relevant market area in which effective competitive
constraints may be imposed. There may be two
relevant markets in anticompetitive analyses: the
product market and the geographic market. It is
determined by examining in which market an
undertaking can raise prices above the competitive
level without being unprofitable.

reliance damages compensation for losses incurred by
the plaintiff due to his dependence on the contract
being performed

remaindermen person who is entitled to what is left of an
estate after the life tenant dies and the parts of the
estate that are handed down in his will are carved out

remedy means of preventing, redressing or
compensating a violation of a right

respondent see defendant

restitution damages compensation which is equal to the
amount of money the breaching party received under
the breached coniract

right interest that is recognised and protected by law

right of fair use (US) defence to a claim of copyright
infringement whereby permission from the artist is
not required so long as usage of that artist’s work is
reasonable and limited (UK The concept of fair
dealing is the closest equivalent; however, fair dealing
is more restrictive than the US doctrine of fair use
and in order to be protected, the use has to fall in
one of several categories.)

rights issue offer to existing shareholders to purchase
additional new shares in the company

salaried partner person who is a member of the law firm
partnership and is paid by regular salary payments

Sale of Goods Act (UK) Act governing the sale of goods
in the United Kingdom

sale of substantially all assets form of acquisition
whereby all or almost all assets and liabilities of a
company are sold

sale by sample sale by which the seller provides an
example of the goods to the buyer which then leads to
an understanding that the rest of the goods will be of
the same standard as the example

security property pledged in order to secure the
fulfilment of a promise or loan

security agreement agreement whereby a person grants
interest in his or her property to another as collateral
in order to guarantee performance of an obligation

security interest any interest in property acquired by
agreement or operation of law for the purpose of
securing payment or performance of an obligation

senior partner person who has been a partner of a law
firm for many years (the exact number of years may
differ in each firm); in some law firms, an official title
given to some partners

serve (a document on someone) to deliver a legal
document to someone (which usually demands they go
to a court of law or obey an order)

sex discrimination different treatment, usually awarding
privileges to some and denying privileges to others,
based on gender

share consolidation (UK) proportional exchange of
existing shares in the corporation for a fewer number
of shares, each with greater value (US reverse stock
split)

share subdivision (UK) exchange of a multiple of new
shares for each old share such that shareholdings are
in the same proportion afterwards (US stock split)

Sherman Act (US) US federal statute which was passed
in 1890 and which prohibits interference with free
competition and aims to limit monopolies and trusts.
Any agreement or combination which has the effect of
restraining trade is prohibited under this statute.

shrink-wrap contract licence agreement or contractual
terms and conditions that appear on the outside
packaging of an item. Acceptance by the consumer is
confirmed by the opening of the package. Often used
in the software industry.

sie (Latin) thus

single European market established under the Single
European Act, came into effect on 1 January 1993;
the core of the process of European economic
integration, involving the removal of obstacles to the
free movement of goods, services, people and capital
between member states of the European Union

small-claims court court that handles civil claims for
limited amounts of money

sole practitioner lawyer who practises on his/her own

solicitor (UK) lawyer who is qualified to give legal advice
and prepare legal documents

solo practice law practice with only one lawyer

solvent able to pay one's debts

special damages (also consequential damages)
damages that are awarded due to a particular wrong
or particular circumstances

special resolution resolution on major decisions of a
company (such as changing the company’s articles or
reducing its share capital) at a general meeting that
must be passed by a certain majority, usually 75%

specific performance when a court orders the breaching
party to perform its part of a contract

statute formal written law created by a legislative body
such as a parliament, as opposed to a law created
through the courts

Statute of Frauds piece of legislation which declares
that certain kinds of contracts, for example those
regarding land, marriage and the sale of goods worth
over a certain amount of money, will be invalid unless
put into writing and signed by both parties. The
original statute was enacted in England in 1677 and
serves as a basis for the US statutes.

statutory forms forms required by law

statutory lien security interest created by legislation due
to the economic relationship between the debtor and
the creditor

stipulated damages see liquidated damages

subject matter thing under consideration in a contract

submit to deliver a document formally for a decision to
be made by others

subscriber person who has purchased stock in the
company by an agreement

sul juris (Latin) of one’s own right; able to exercise one's
own legal rights

Llossary
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takeover bid (UK) offer by one company to purchase at
minimum a controlling number of voting shares of
another company (US tender offer)

tangible chattel property other than land that is capable
of being touched or felt

target company that is the object of a takeover attempt

tax lien lien on property arising from unpaid taxes

tenement property which is the subject of tenure (a
mode of occupying land whereby possession is held
by a tenant, but absolute ownership lies in another
person), i.e. land

term of years fixed period of time for which an estate is
granted

termination of employment end of the work term or
employment

terms and conditions of employment fixed period of
time for which one is employed and the provisions
under which employment is held

third-party beneficiary person who is not party to a
contract, but still benefits from it and has legal rights
to enforce it

third-party beneficiary contract contract that provides
for rights and duties to be conferred on a person who
is not party to the contract

tie-in arrangement (also tying arrangement, tied
arrangement) agreement which forces the buyer to
purchase a second product when the buyer purchases
the first product. The product that the buyer originally
wants to purchase is called a tying product and the
second product he or she is forced to purchase with
the first is called a tied product. These arrangements
may also be applied to services.

title right to control and dispose of property or the right
to ownership in property

to the bearer of expression designating that the sum of
money of a note or cheque is payable to whomever
holds the document

to the order of expression designating the person 1o
whom the sum of money on a note/cheque is payable

tort wrong committed between private individuals for
which the law provides a remedy

trade mark (UK) word. phrase or symbol used by a
manufacturer, seller or dealer to distinguish their
goods apart from the goods of others (US trademark)

trade secret formula, technique, process or the like which
is kepl confidential and used by only one business in
attempt to maintain a competitive advantage

trade union (UK) assaciation of employees formed to
further their mutual interests with respect to their
employment, for example working hours, wages,
conditions, etc. (US labor union)

trainee solicitor (UK) position of one who is completing
the practical apprenticeship required for a person to
qualify as a solicitor. It is the second step to
becoming a solicitor (follows the completion of the
Legal Practice Course and is followed by the
Professional Skills Course).

transfer to convey or to pass property or a right to
another by any method

tribunal body with either judicial or quasijudicial
functions

trust legal device used to set aside money or property of
one person or company for the benefit of another
person or company. In the US, trusts are business
combinations with the aims of a monopoly.

trustee person who holds something in trust for
someone else

trustee in bankruptey person appointed to handle the
affairs of a bankrupt party

trustee in sequestration person appointed to handle the
property of another person until the court determines
the ownership of that property

trustee under a deed of arrangement person
determined by contract to handle the property and
affairs of an insolvent person while debts are being
paid and creditors’ claims are being settled

trustee under a trust of deed person who holds legal
title for real property of another person who has
pledged that property as collateral for a loan

trustbuster (US) person who fights against
anticompetitive trusts, often a federal officer

ultra vires (Latin) unauthorised, beyond a person’s legal
power

unauthorlsed use sale, licensing or otherwise dealing,
especially with a view to profit, of a copyright that is
done without the authority of the person who
possesses the copyright

undertakings (UK) enterprise, a company or a group of
companies (US business, firm or enterprise)

unfalr dismissal unjust termination of an employee’s
employment contract, The guestion is whether the
employer acted reasonably in dismissing the
employee.

Uniform Commercial Code (UCC) (US) act harmonising
the law of sales and commercial transactions in all
states in the US

United Nations Convention on the Contracts for the
International Sale of Goods Act (CISG) convention of
the United Nations which sets forth rules goveming
contracts for the international sale of goods

usufruct right to use another person’s property for a
period of time, to be later restored to the owner with
only ordinary wear and tear

versus (vs. or v.) (Latin) against

vertical merger combining of two or more firms who are
at different levels in the economic supply chain, for
example producer and distributor

vest 1) to give full title to a property to a person; 2) to
give a person an immediate fixed right

videlicet (viz.) (Latin) as follows

voluntary liquidation (UK) termination of a comparny’'s
business that js supported by company shareholders
(US dissolution or winding-up)

warranty of title guarantiee that the seller has title to
the property being sold. that there are no liens or
encumbrances on the property other than those that
have been disclosed, and that the transfer of property
is valid

winding-up process of ending the carrying on of a
business through the settlement of liabilities and the
distribution or liquidation of assets

writ document informing someone that they will be
involved in a legal process and instructing them what
they must do

written resolution written expression of an intention or
opinion decided at a meeting
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bailiffs 11, 306

balance sheets 21, 306

Bankruptcy Code (US) 200

Bar, the 15, 206
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corporate veil 20, 307
counter offers 64, 307
course catalogue, excerpt 8
court actions/rulings, language of
51-82, 90
court documents 12
courl of appeal see appellate court
court of first instance see lower court
court persons 11
court types 10-11
covenant 67-68
creditors 48, 177, 202, 307
criminal law B, 9, 307
crown court 10, 307
CTM see Community Trade Mark
curriculum vitae, lawyers 16
cybersquatting 148, 149, 307

D
damages
aggravated 111, 112
collocations 91
introduction to  78-79, 307
liquidated 80-81
date of employment 106, 307
de facto (Latin) 13, 60, 307
debentures 35, 164, 165, 307
debtor-creditor

asset protection 193
introduction 190-191
liens, types of 191-192
debtors 177.178. 307
default 79, 178, 308
defaull interest 175
defendants 11, 196, 308
delegates 64, 93, 308
delegation of duties 64, 308
delegators 93, 308
delivery (goods) 120
delivery (negotiable documents) 164.
308
design rights 148, 149, 308
directives 9, 10, 108-109, 308
directors, duties of 21, 28, 63
disability 106, 308
disbar 15, 308
discharge 93, 308
disclaimer of warranties 120, 121, 131,
308
discourse markers 153, 154
discrimination, workplace 108
diseriminatory dismissal 106, 107, 308
discussions, phrases for 157-159
dividends 34, 35, 308
dominant position, abusing 205, 206,
208, 306
Draft Limited Liability Partnership Bill
27
draft 12, 308
drawer/drawee 165, 308
due date 175
duress 64, 65, 308
duty of care 21, 308

E
e-commerce
negotiable instruments 169-171
transferable records 175
econtracts 72-75
e-signatures, article 73-74, 170, 172
easements 134, 136, 308
ECMR see European Community Merger
Regulation
economic efficiency 204, 308
EGM see Extraordinary General Meeting
emalls
attachments 110-111
follow-up correspondence 86-88.
96-97
formal/informal 181-82
opening and closing 59
emphasis, giving 69, 99, 101, 154
employee/employer 106
employee representation 39
employment
termination of 106, 313
terms and conditions of 106, 313
employment law
employment tribunal claim 109-110
EU directives on 108-109
introduction to 106-107
liability risks 112
sex discrimination case 111-112
unfair dismissal 114-15
Employment Rights Act (UK, 1996) 106
employment tribunals 107, 109-110,
119, 308

endorsement 164, 308
enforceable contracts 64, 308
enforceable liquidated damages clauses
80
enforceable rights 92, 308
entire agreement clauses 65
entry of appearance 109, 110, 111, 308
escheat 134, 308
et alii (et al.) (Latin) 13, 308
et cetera (etc.) (Latin) 13, 308
EU see European Union
European Community Merger Regulation
(ECMR) changes, report on 213-214
European Union employment law. article
excerpt 108
European Union (EU)
anti-competitive activities 205-208
Community Trade Marks (CTMs) 155
competition law 204
employment law 108-109
insolvency law 200-201
European Union insolvency laws, article
excerpt 200
evidence, phrases referring to 101
exclusions, contract 121
exclusive possession 134, 308
exclusive rights (trade marks) 148, 308
execution liens 190, 191, 308
exemplary damages see punitive
damages
exempli gratia (e.g.) (Latin) 13, 308
expectation damages 78, 79. 308
expert witnesses 11, 308
express contracts 64, 308
express warranties 120, 121, 308
Extraordinary General Meeting (EGM) 20,
57.58, 59, 308

F
fair dealing 308
fair use see right of fair use
fee simple estates 134, 308
fee tail estates 134, 308
fiduciary duty 21, 308
file 12,33, 308
financing measures 134, 308
first-intime rules 190, 308
fitness for a particular purpose 120,
308
fixed charges 35, 176, 177, 184-185,
308
floating charges 35, 176, 177,
184-185, 308
follow-up correspondence (antitrust
risks) 210
follow-up correspondence (damages) 87
force majeure clause 65
formality/informality
adverb-verb collocations 182-183
emails 110-111. 181-182
paraphrasing 156
passive constructions 182
personal pronouns 182
presentations 26
requesting information 187
sentence structure 182
suggestions, making 172-173
verb choices 189



vacabulary and fixed expressions 182
writing style 189
forms 65, 309
see also contract templates
forseeability rule 78, 309
fraud 20, 309
fraud in the inducement 64, 65, 309
freehold estates 134, 309
friendly takeovers 49, 309

G

gamishment 190, 191, 309

general creditors 191, 309

general damages 78, 79. 309

genuine occupational qualification (GOQ)
106, 107, 309

global firms 18, 309

good faith 120, 309

good title 120, 309

grantor/grantee 134, 135, 302

H

hereditaments 134, 309

high court 10, 309

holder in due course (HDC) 164, 166,
309

holder of title 120, 309

holiday entitlement 106, 309

horizontal agreements 205, 208, 309

hostile takeovers 49, 309

Human Rights Act (UK, 1998) 114

|
id est (i.e.) (Latin) 13, 309
illegality of the subject matter 64, 65,
309
immaterial breach 88, 309
implied contracts 309
implied warranties 120-121. 309
in rem (Latin) 309
in the course of business 121, 309
incidental beneficiary 92, 309
indefinite contracts 64
information, keeping up to date with
102-103
—ing form, of verbs 96-97
inheritance 134, 309
injunction 12, 107, 149, 309
injured party 78, 309
Inn of Court (UK) 15, 309
insolvency 49, 190, 309
Insolvency Act (UK, 1986) 194
insolvency practitioner profession
194-196
intangible property rights 148, 149, 309
intellectual property rights
business method patents 152-153
case study 162-63
as collateral 186
*fair use doctrine” 157
infringement of 149, 309
introduction to 148-149
patents system, case summary
150-151
trade-mark statutes 155
verb-noun collocations 160
intended beneficiaries 92, 309
intent 92, 309

Inter alia (Latin) 13, 309
Internet

copyright protection 157, 159, 162-163

electronic negotiable instruments
169-171
Internet resources
digitised resources (legal forms) 75
external resources 201
foreign legal concepts 89
foreign terms 19, 129, 159
relevant directories 145
reliability 187
search tools 31, 45, 59
website articles 51, 52, 102
interviews
questions, effective use of B5-86
summarising 145
introducing self and topic 51
ipso facto (Latin) 13. 309
issue 12, 3089
issued capital 34, 35, 309

]

1D see juris doctor (JD)

job advertisements 195-196
job applications 197-198
job interviews 198-199, 203
judge-made law 8, 309
judges 11, 309

judgment liens 190, 191, 309
judicial liens 190, 193, 309
junior lawyers, training of 149-150
juris doctor (JD) 15, 309
juvenile court 11, 309

L

lack of legal capacity 64. 65, 309

landlord/tenant 135

landmark cases 112, 151

language skills, importance of 215

large law firms 18

Latin. use of 13.174

law, bodies of 8-9

law degrees 15, 309, 310

law firm culture, article excerpt 18

law firms 17, 18-19

law schools 15, 309

laws, types of 9-10

lawsuits, preparing 96-97

lawyers, different words for 14

lease/tenancy agreements 139-141
verb-noun collocations 147
vocabulary 146

lease agreement, statutory conditions

140-141

leasehold estates 134, 310

leases 134, 310

legal decision (contract law) 133

legal disputes 28-29

legal education 15, 149-150, 215
see also law degrees

legal entities 20, 310

legal incapacity 95

legal opinion 30

legal person 20, 310

Legal Practice Course (LPC) 15, 310

legal system 8-13

legal writing 123124

legalese, understanding 42-43, 47
legislation revisions, seminars on
180-181
letters
covering letter 197-198
follow-up correspondence B6-88,
209-211
opening and closing phrases 59
thank-you note 199
letter of advice (anticipatory breach)
88-89
letter of advice (business method
patents) 153
letter of advice (corporate governance)
28
letter of advice (shareholder rights) 58
letter of advice 28-31, 58, 59, 88-89,
310
letters of credit 165
liability, company owners 22-23
licences 134, 310
lien creditors 190, 191, 310
liens 177,190, 191, 310
life estates 134, 310
life tenants 134, 310
limited liability companies 27
limited liability partnerships 26-28
liquidated damages 65, 79, 80-81, 91,
310
liquidated damages clause 253
liquidation 21, 48, 49, 194, 310
liquidators 21
LIB (Legum Baccalaureus) Bachelor of
Laws 15, 310
loan capital 35, 310
lockouts 107, 310
lower court 11, 310
Lid see private limited company

M

magistrates’ court 11, 310

maker, of promissory note 164, 166,
310

managers, duties ol 20, 23

managing directors 21

market economies 204, 310

market penetration 204, 311

material breach 88, 310

mechanic's liens 190, 191, 310

memo 70-71

memorandum of association 20, 23, 34,
310

merchantability 310

merchants 120, 310

merger regulation 205, 212-213, 310

mergers 48, 49, 50, 204, 310

Microsoft. antitrust suits against 215

mid-size law firms 18

minority shareholders 48, 310

minutes of meetings 55-57, 310

monopolies 204, 310

monopoly rights 148, 310

moot court 11, 310

mortgages 134, 190, 191, 310

motion 12, 310
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A

N
naked debentures 165, 310
necessity, expressing 55
negotiable instruments
electronic 169-171
introduction to  164-166, 310
promissory notes 166-169
negotiation 62, 69
contracts 71-75
expressions for 71-72
nemo dat rule 1684, 310
nominal capital 20, 310
non-breaching parly 78, 80-81, 88-89,
310
non-consensual security interests 177,
310
ner-monetary relief 78, 310
noncbvious 148, 310
non-possessory security inlerests 176,
310
notary 143
notice 12, 310
novation 93, 310

1)
objects 48, 310
objects tlauses 49, 310
obligor/obligee 93, 310
offeror/offeree 64, 311
offers 64, 311
official receiver 21
oligopoiies 204, 205, 311
on notice of the security interest 177,
311
one-stop shaps 213-214
opinions
expressing 43-44, 113
referring o others’ 215
—or/-ee nouns 94, 105
ordinance 9. 10, 311
ordinary course of business 176, 311
ordinary shares 34, 35, 36, 311
organising, ideas 117

p

parallel hehaviour 205, 311

paraphrasing 41, 43, 68, 156-157, 168

Parol evidence 65, 311

partnerships 20, 22-23
see alse limited liability partnerships

party 64,311

passage of title 120, 311

passing of risk 120, 311

passing off 148, 149, 311

passive constructions 42, 208
formality/informality 182
paraphrasing 156

past simple, versus present perfect 147

patents 148, 311

payee 165, 166, 311

payment of costs clause 65

pecuniary compensation 78, 311

penal law 8, 311

penalty clauses 81, 82

per annum (Latin) 13, 311

per se (Latin) 13, 208, 311

perfection. of security interests 177,

190, 311

performance 92, 311
personal liability 20, 311
personal pronouns, and
formalitv/informality 182
personal property 311
persons in court 11
persuading, in writing and speech
99-100
picketing 107, 311
plain language, use of 41, 156~157
plaintiff 11, 126, 311
PLC see public limited company
pleading 12, 311
pledge/pledgee/pledgor 176, 311
plural forms. irregular 217
polite refusals 183
possessory securily interests 176, 311
practice areas statement 13, 137-139
pre-emption rights 34, 35, 311
predatory pricing 205, 208, 311
preference shares 34, 35, 36. 311
prefixes, use of 46, 118, 161
prepositional phrases, in legal texts 33
prepositions, use of 46, 61, 77,
104-105. 119, 127, 130, 1614, 175,
1B8, 217
presentations
beginning 51
case briefs 125-127
informality 26
information 187
quick overview 117
spin-offs 53
transitions, signalting 137
price-fixing 204-205, 2086, 208, 311
principal and priniciple 167
priority creditors 177, 190, 202, 311
private limited company (Lid) 22-23
privity of contract 92, 311
pro forma {Latin) 13, 311
pro rata (Latin} 13.60. 311
procedure, explaining 55
profitandloss accounmt 21, 311
promisor/promisee 92, 94, 311
promissory note 164, 166, 168,
171-172, 175, 178, 311
proposals, making/accepting/rejecting
72
proxy 21, 28
Public Key Infrastructure (PKI) 72, 73
public limited company (PLC) 22-23
punitive damages 79, 311
pupillage (UK) 15, 311
pur autre vie estates 134, 311

0

qualily (merchantability) 120-121
quaslk-security 176, 177, 311
gueshons, effective use of 85-86
quiet enjoyment 142

quorum 13, 312

R
race relations 106, 108, 312
real property law 64, 312
case reviews 142-143
easements 136
introduction 134-135
lease/tenancy agreements 139-141

property sale/purchase abroad

143-145

real versus personal property 134

reasonable reliance 78. 312

reasonably prudent persons 11, 312

receiver 21

recommendations, making 172-173

redundancy dismissal 106, 107, 312

reference email 144

Registrar of Companies 48, 312

regulation 9, 10, 312

rejection (of offersy 64, 312

release 93, 312

relevant markets 204, 312

reliance damages 78, 79, 88, 89, 312

remaindermen 134, 312

remedigs see contracl remedies

rept 134

repetition. use of to aid understanding
82-83

reguesting information 145, 187

requirements, talking about 168-169

respondent 126

restitutlon damages 78,79, 312

retention of title clause, lavi-joumnal
article 128

right of fair use 149, 157, 312

right of first refusal clause 95

rights 92. 312

rights issue 35, 37. 312

rights of third parties. report excerpt
102

5
salaried partners 17, 312
sale of goods
introduction 120-122
retention of title 127-29
terms and conditions of sale 122-123
vacabulary 121-122, 131
Sale of Goods Act (UK) 64, 120, 312
sale of substantially all assets 48, 312
sales by sample 121, 312
secured creditors 202
secured transactions
inteflectual property in 186
introduction 176177
security agreements 178-179, 183-184
security Interests 176, 178, 183-184,
191, 312
security 176, 177, 312
security agreement 177, 178-179
security interests 176, 178, 183-184,
190, 312
senior partners 312
sequencing 55, 154
serve 12, 312
severabilily clause 65
sex discrimination 106, 108, 111-112,
312
sex-diseriminatlon case. article excerpt
112
‘shadowing’ 149
shall, use of 24, 95, 156
share consolidation 34, 312
share subdivision 34, 312
shareholder rights 37-38, 58
shareholders 21, 23



shareholders and supervisory boards,
textbook excerpt 38
shares, key terms 35
Sherman Act (US) 204, 312
shrink-wrap contracts 125, 312
sic (Latin) 13, 312
signalling phrases
emphasis, giving 101
information, structuring 30
transitions 137
signatures see e-signatures
single European market 204, 312
smallclaims court 11, 312
small law firms 18
sole practitioners 18, 312
sole proprietorships 22-23
solicitors 15, 312, 313
solo practices 312
special damages 78, 79, 312
special resolutions, 48 34, 312
specific performance 79, 82, 312
speech act verbs 57
spin-offs 51-53
spin-offs, article excerpt 52
‘State Street’ case 151
status quo ante (Latin) 78
statute governing attachment 192
Statute of Frauds 64, 134, 312
statutes 9, 10, 312
statutory forms 20. 313
statutory liens 190, 313
stipulated damages see liquidated
damages
strikes 107
studying law. excerpt 15
subject matter 64, 313
submit (vb) 12, 313
subscribers 34, 35, 313
subsidiary companies 51-52
suggestions, making 172-73
sui juris (Latin) 13, 313
summarising 41, 47, 154
case briefs 125
follow-up correspondence 86-88
interview content 145
supervisory boards 38-39
supra-national law 103

T

takeover bids 49, 313

tangible chattels 120, 313

targets 49, 313

tax liens 190, 191, 313

tenement properties 134, 313

term of years 134, 313

term sheets 69

termination clauses 65

thank-you note 199

third-party beneficiary contracts 64, 92,
94, 313

third-party rights 92, 94, 102

tie-in arrangements 205, 208, 215, 313

title 313

tort 79, 313

trade-mark statute (renewal of CTM)
155

trade marks 148, 313

trade secrets 148, 149, 313

Trade Union and Labour Relations Act
(UK, 1992) 106

trade unions 106, 313

transfer of title 120

treasury shares. excerpt 44

trustbusters 204, 313

trustee in bankruptcy 203, 313

trustee in sequestration 203, 313

trustee under a deed of arrangement
203, 313

trustee under a trust deed 203, 313

trustees 127, 203, 313

trusts 127, 128, 204, 313

turnover threshoid 213

U

uitra vires (Latin) 13, 20, 313

unauthorised sale 313

unauthorised use 149

undertakings. private 204, 313

unfair dismissal 106, 107, 114-115,
308, 313

unfair dismissal case article. excerpt
114-115

Uniform Commercial Code, excerpt 133

Uniform Commercial Code (UCC) 64, 81,
133,178, 180, 186, 313

Uniform Electronic Transactions Act
(UETA) (US, 1999) 169-170, 175

United Nations Convention on the
Contracts for the International Sale of
Goads Act (CISG) 121, 313

unsecured creditors 191, 309

unsecured debts 202

unsettled areas of the law 184-185, 186

unsettled areas of the law, article
excerpt 185

usufructs 134, 313

usury 167

v

versus (vs. or v.) (Latin) 13, 313

vertical agreements 205, 206, 208, 313
videlicet (viz.) (Latin) 13, 313
vocabulary, recording 122

voluntary liquidation 48, 49, 313

W
warnings, giving 208
warranties 120-121
warranty of fitness 121
warranty of merchantability 121
warranty of title 120, 121, 314
websites see Internet resources
Westland Corporations Act, excerpt 63
Westland Principles of Corporate Law,
excerpt 63
winding-up 49, 314
word formation
adjectives/adverbs 174
nouns/adjectives 146
verbs/nouns 47, 60, 61, 77, 90, 130,
202
verbs/nouns/adjectives 216
verbs/nouns/persons 32, 105
writ 12, 314
writ of attachment 191-92
written resolutions 48, 314
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